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Privacy in the Workplace

Privacy in the Workplace'

BALOGH , ZSOLT GYORGY —POLYAK , GABOR —
RATAI , BALAZS —SZOKE, GERGELY LASzLO

ABSTRACT The main objective of this essay is to map currational
Hungarian regulations on privacy in the workpladée will not deal with every
single issue regarding data protection in employinear research will focus
on the regulation of technical surveillance in arde differentiate between
legal and illegal monitoring or surveillance of amployee, which is a key
issue both in Hungary and in the EU.

Besides the relevant Acts we also summarise cagenathe respective
fields. We search for the recommendations of thegduan Data Protection
Commissioner as well as for the relevant court sleais. Finally the legal
literature is also examined in our research.

In the first chapter we are going to summarise lthsic concept of privacy
issues in Hungary, and then we analyse Hungariagulegions on different
surveillance technologies which may be used inatbekplace. The regulation,
typically, does not distinguish between or amorahnelogies, and so, for the
most part, the same rules apply. This means thaessubchapters will simply
refer to another subchapter — but this is in ortieravoid repetition. However,
our choice of this technology-based structure isdomhon the fact that the
practical problems usually arise concerning a sea¢ggchnology — and so the
case law of the DPC and of the courts also focosedifferent technologies.

1. Introduction

1.1 The employer’ interest in monitoring the emploge

Generally there is a legitimate interest on the legy®y’s side to monitor the
employee’s work. Although the right to monitor istrexpressly written in the
Labour Codé, it is widely accepted by labour law expettThe right to

! This essay is based on a country report on Humgaegulation in the “PAW —
Privacy at Workplace project”. The Project is codead by the European Union's
Fundamental Rights and Citizenship Programme

2 Act XXII of 1992 on the Labour Code (hereinafteabour Code)

3 Kiss, Gyorgy: Munkajog, Osiris, Budapest, 2005180., Bankd, Zoltan — Berke,
Gyula — Kiss, Gyorgy: Bevezetés a munkajogba, J@SBudapest, 2004 p. 89., Arany
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supervise means the right to monitor the employeetsduct and activity in
connection with the employment, to state facts,atzess the employee’s
performance and compare it with the performanceetgal. The employee has
to accept and tolerate the exercising of this ffightademic papers deduce this
right from 8102(3) a) and b) and 8104 (1) of théduar Code, which state the
obligation on both employer and employee. 8102(B)aad b) state that
employers shall organise work so as to allow thgleyees to exercise the
rights and fulfil the obligations arising out ofeth employment and shall
provide the employees with the information and guie necessary for
carrying out their work” §104(1) says that “employees shall perform their
work in accordance with the employer’s instructish&YORGY Kisssays, that
the right to monitor is strongly connected to tight to instruct, which is based
on these provisionsThe employer also has the right to monitor theigant
which he provided for the employee.

1.2 The boundaries of monitoring

In this essay we wish to draw a line between tlgallanonitoring of
employees and illegal surveillance. The employes &degitimate interest in
monitoring an employee’s work and to check whethertask has been
completed or not, but the employer does not haeeight to breach privacy by
means of continuous (technical) monitoring. As wk see, the main problem
is that it is hard to distinguish clearly betwede vfficial and private use of
different technological equipment and between arpleyee’s official and
private conduct.

1.3 Mutual dependence

One of the most important general problems is tlentary nature of the
consent to data processing. In many situationsvtilentary nature can be
guestioned due to the existentially dependent iposif the employee, or the
information and economic power imbalance in favafuthe employer. It can be
assumed that, during recruitment procedures, corisanore often voluntary,

Toth, Mariann: A munkavallalok személyes adatamédkelme a magyar munkajogban,
Baba és Tarsai, Budapest 2008 p. 235.

* Banko, Zoltan — Berke, Gyula — Kiss Gyérgy op. pijt. 89-90.

® Labour Code § 102(3) a), b);

® Labour Code § 104(1);

" Kiss, Gyorgy op. cit. p. 180.
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but the excess of labour on the job market is enfof defencelessness which
makes that unlikely to be $o.

On the other hand — and this becomes relevant wiwattoring employees
— ‘“inverted defencelessness” is also becoming meocoenmon: various
employers’ data are not safe as a result of theotiseodern technologies and
employees can cause considerable damage to theoymnpby disclosing
confidential information to unauthorised persornbhé defencelessness of the
employers is increasing in the information age wimbvel and significant
factors. Employers are experiencing »the enemglattg from within«, and the
fear of this is justified under the circumstancéshe widespread possession of
information technology?

2. Legal regulation
2.1 Relevant legal sources

Privacy in the workplace is a complex issue and ymawcts contain
provisions which are relevant in the field. The dkedpackground has just
changed in Hungary: many relevant Acts have beeewed in 2011 and 2012.
We try — as far as possible — to analyse the ngwlagon also. (The case law
of the Data Protection Commissioner and of the tsoisrbased on the former
regulation, of course).

Regarding the legal framework of privacy in the kadace, firstly, there are
some fundamental rights in both the former Hunge@anstitution® and in the
new Constitutiol which affect the issue of privacy. The Hungarian
Constitution defines the right to the protectiorpefsonal data as a fundamental
right.* Besides the right to the protection of personga tlzere are certain other
fundamental rights in the Constitution which sela® a means of privacy,
namely, the right of respecting someone’s privatel damily life, home,
communication and good reputatitn.

8 This is the general view in the literature. CfaAy T6th, Mariann: Hozzajarulas a
munkaltatoi adatkezeléshez a munkajogviszonybamimkaigyi szemle, 2004/11.,
pp. 15-17., Majtényi, Laszlo: Az informacids szasigbk. Adatvédelem és a kdzérdlek
adatok nyilvanossaga, Complex, Budapest, 2006 2, Biartai, Gyz6: Adatvédelem a
munkahelyen, In: Munkadgyi szemle, 2003/1., p. é&:,

® Majtényi, L4szIl6: Az informéacios szabadsagok, 38.3

10 Act XX of 1949 The Constitution of the Republiclééingary, (hereinafter: Former
Constitution)

1 Constitution of Hungary (2011. April 25) (hereiteaf New Constitution)

2 The Former Constitution also did so. Former Cousdin, § 59, New Constitution,
Article VI.

3 New Constitution, Article VI.
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The main code in the field of privacy protectiorthie Data Protection Act of
2011 which abrogates and replaces the former Act is fhild: the Data
Protection Act of 1992 from 1™ January 2012 Both the former and the new
Act are harmonized with the relevant EU law, nameligh the Directive
95/46/ECY

We should mention that means of privacy protectmther than the
protection of personal data, such as the rightniesawn image or the right of
private correspondence are regulated by both thegahian Civit® and
Criminal Codes?

Another relevant code is, of course, the LaboureCddhe preparation of a
new regulation in this field started in summer 204d4d a totally new Labour
Codée® was adopted on 3December 2011. The new Labour Code will take
effect on 1' July 2012

We have to mention the special role of the Datddetion Commissione?.
The Commissioner had the competence to make recodatiens in general, or
to specific controllers. Since the recommendatiohshe commissioner often

14 Act CXII of 2011 on information self-determinatiamd freedom of information
(hereinafter: New Data Protection Act, New DPA)

5 Act LXIIl of 1992 on the Protection of PersonaltBand the Disclosure of
Information of Public Interest (hereinafter: Fornata Protection Act, Former DPA)
16 About the analysis of the New DPA see more Pol@ahor — Sike, Gergely:
Elszalasztott lehéség? Az Uj adatvédelmi térvéngbb rendelkezései. In: Drindczi,
Timea (ed.): Magyarorszag Uj alkotméanyossaga, Aéckimanyegyetem, Allam- és
Jogtudomanyi Kar, Pécs, 2011 pp. 155-178.

" Directive 95/46/EC of the European Parliament afithe Council of 24 October
1995 on the protection of individuals with regandhe processing of personal data and
on the free movement of such data (Data Prote@ioective). We should also mention
that the European Commission initiated consultaitioh999 on the development of an
EU-level regulatory framework specially for the fction of workers' personal data.
Finally no legal instrument was adopted. We alsgelta mention, that the Article 29
Working Party issues several documents on workpbaiecy. The statements and
opinion of the working party may affect the natibregulation and case law in this
field.

18 Act IV of 1959 on the Civil Code of the Republitidungary (hereinafter: Civil
Code)

19 Act IV of 1978 on the Criminal Code (hereinaft€riminal Code)

20 Act | of 2012 on the Labour Code (hereinafter Neabour Code)

L There are other provisions which regulate datagssing concerning employees in
the public sector, but none contains any provismmsurveillance and so we do not
examine them.

% Hereinafter: DPC
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123

contain “rules”, the cases of the Commissioner bmecaeal “law”“* which is

actually followed by employers.

2.2 General and sector-specific data protection reggation

The Act on Data Protection (both the new and thenéw Acts) prescribe
general rules. There are special regulations (tecialis) concerning personal
data processing in certain fields, such as in puddiministration, in banking,
insurance and the telecommunications industry,oocerning direct marketing
or scientific research. These provisions (whetlsearaAct or as part of another
Act) concretise the rules of the DPA and permiadabcessing.

One of the biggest problems in the field of privaaythe workplace is the
lack of a lex specialis in Hungary. There are necffit and detailed rules in the
Labour Code which regulate any privacy issues iimmegtion with surveillance,
and so the general regulation of the DPA applyithscases. This situation will
be changed once the new Labour Code comes intct etfen, on % July 2012,
The new Labour Code contains some very provisianghe possibility and
boundaries of employee’s control and monitoringjalvis shown in the next
chapters.

2.3 The legal basis of data processing

2.3.1 Regulation of the DPA of 1992

According to the DPA of 1992, personal data coulty ®e processed if the
data subject gives his consent or it is orderedayAct’ The Act on Data
Protection did not recognise any other legal grdind

It should be noted that the Directive on the Prmdecof Personal Data
defines the legal basis of data processing morelwidnd — among others —
allow the data controller to process personal datee processing is necessary
for the purposes of the legitimate interests putdmethe controller or by the
third party, except where such interests are adeen by the interests of the
fundamental rights and freedoms of the data subject

% S6lyom, Laszl6: Az ombudsman ,alapjog értelmezé&se’normakontrollja”. In: Az
odaatra nyilé ajtd, Adatvédelmi Biztos Irodaja, Bpdst, 2001 pp. 89-90.

2 Former DPA § 3(1)

% Except in those quite rare cases, when the dajacttis physically unable to or
legally incapable of giving his consent for prodegs- in this case the processing of his
personal data is allowed to the extent necessaryotect the vital interests of himself

or of another person or in order to prevent or baeratastrophe or emergency, cf.
Former DPA § 3(8)

% Data Protection Directive, Art. 7. (f)
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So the DPA of 1992 enabled data processing inllatigtiter circle. The
legal basis based on consideration of the intemfstee controller and of the
data subject, explained in Article 7 (f) of the &utive, did not exist in
Hungarian law before 2012. According to relevamgalditeraturé’’ this strict
regulation of the Data Protection Act did not ruwucter to the Directive, since
the European Court of Justice declared the poggibil wider protection in the
well-known Lindqvist casé We think that conformity was not at all obvidis,
and the new case law of the ECJ strengthen thisequi?

2.3.2 Regulation of the DPA of 2011

The new Data Protection Act changes this situatod also enacts the
regulation of article 7 (f) of the Directive — alilgh not as a general legal basis,
but as a special legal basis on which data prawgssay be based.

First, personal data may be processed without @nsent of the individual,
provided that obtaining the consent is impossill¢he expenses involved are
disproportionate and

» the processing is necessary for the compliance avidgal obligation of

data controller or

» the processing is necessary for the purpose difegee interests pursued

by the controller or by the third party and suckeassity is proportionate
to the restriction of privacy.

For one thing, initial indications are that the fiir around the legitimate
interest condition actually requires a higher tbsin set out in the Directive.
The data controller must be able to demonstrate dhtaining consent from
individuals is impossible or disproportionally exisere before he can rely on
the legitimate interest condition.

Notably that the New Data Protection Act does nobvigle for any
interpretation of the above section, therefore etkeect meaning of “impossible”
and “disproportionate expenses” will be clarifie¢ the case-law of the
Authority and the Court.

Second, if the collection of the personal data based on the consent of the
data subject, the data processing may be contiifued,

» the processing is necessary for the compliance avidgal obligation of

data controller, or

2T E.g. J6ri, Andras: Adatvédelmi kézikényv, OsiBsidapest, 2005 p. 81.
%8 Case C-101/01 of the ECJ

# polyak, Gabor — Sike, Gergely op. cit.

% See C-468/10 and C-469/10 cases of the ECJ

3 New DPA § 6(1)

14



Privacy in the Workplace

= the processing is necessary for the purpose diffegee interests pursued
by the controller or by the third party and suckessity is proportionate
to the restriction of privacy?
In this case, this legal basis may be used to psopersonal data for other
purposes than the purposes for which it was orilgiicallected.

2.3.3 Consent to data processing

Consent is a data subject’'s statement which unarobgly signifies his
agreement to personal data related to him beingageh— without limitation or
with regard to specific operatiofsThe data subject's consent can only be
considered valid if it is freely given and deteredn and also if it is based on
proper information. Therefore, the data subject thabe informed before the
data is collected about the most important featafesmta processiny.Consent
is generally not dependent on formalities, andasolme given by written or oral
means and even by means of some physical movemantexample, by
answering a reporter's question). Sensitive datzgssing requires written
consent.

Consent to data processing is considered as giveenvthe data subject
himself gives the information either during or fitre purpose of his public
appearanc®. Similarly, consent to processing his data to tkter# necessary is
considgged as granted in connection with any pinge requested by the data
subject.

2.3.4 Data processing based on legal regulation

Personal data processing, even without the cordethie data subject, can
be ordered by law in the public interest or by taegon of a local authority
based on authorisation (obligatory data processinghe Data Protection Act
uses the expression “data processing is orderddwsyand “compulsory data
processing”; it does not necessarily mean thatlttia processing based on law

32 New DPA § 6(5)

% Former DPA § 2(6), New DPA § 3(7)

3 Cf. Former DPA § 6(2); New DPA § 20. The giveroimhation has to cover the issue
of processing as voluntary or compulsory, the psegor which his data is required and
the legal ground, the person entitled to carrytbetmanagement and processing, the
duration of the proposed processing operationpénsons to whom his data may be
disclosed, and the data subject’s rights and rezsedi

% Former DPA § 3(5), New DPA § 6(7)

% Former DPA § 3(6), New DPA § 6(6)

3" Former DPA, § 3(1), § 5(3), New DPA § 5(1) b)

15
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is always obligatory. The interpretation in praetis that data processing may
be legal if a legal regulation allows™t.

2.3.5 The legal basis concerning data processingtime workplace

According to the Data Protection Act of 1992 thegale ground for
processing personal data in the employment contstunder any other
circumstances, could only be the consent of tha sialbject or authorisation by
law. However, this seemingly simple system cannmtkwn practice, since the
Labour Code and other laws applicable to employmelationships did not
contain explicit authorisation for the processifigmployees’ personal data for
monitoring purposes. At first sight, it may seeronfrthe above that only the
consent of the data subject could provide a legitarground for processing
employees’ data. This, however, cannot work in ficac

According to both the old and the new Data Probectiaw, consent is the
voluntary and determined declaration of the datgest, based on appropriate
information, whereby the data subject unambiguoagiees to the processing
of personal data relating to him or her with respgecevery or merely certain
types of data. In case of proceedings initiatedhieydata subject, consent to the
processing of the required data has to be presubgdhe data subject has to
be informed about this in advance. Consent cankaggiven in written form as
part of the contract concluded with the data cdietro- so as to ensure
fulfilment of the contract. In this case, the camtr has to contain all
information needed by the data subject in relatothe processing of personal
data, most notably the clear determination of tha do be processed, the time
and purpose of processing and transferring datatlamdise of entities other
than the data controller for technical managemétiteodata. The contract must
contain the data subject’s clear consent to thegasing of his personal data as
described in the contract by means of his signature

As we mentioned above, in many situations the walynnature of consent
can be questioned due to the existentially depdnatesition of the employee,
or the information and economic power imbalanc&uour of the employer. In
the domain of labour law the questions of the legity of data processing
before and during employment is distinguished galditerature.

The voluntary nature of the data subject’s conbefitire the establishment
of an employment relationship is generally accemetthe literature. The legal
basis of data processing in these cases is thembokthe data subject, which
can be expressed in writing, orally or as a cleanclusive act. In cases of
presumed consent, when the data subject initidtegtoceedings, the rules of
the Data Protection Law relating to ‘proceedingstd to be understood broadly

3 J6ri, Andras op. cit. p. 165.
39 Former DPA § 3(6), (7)
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and according to the interpretation of the DPA.sTfwhich is the predominant
interpretation still) is far from unambigudfisand so the term ’proceedings’
means not only formal legal proceedings, but ampe tgf transaction initiated
by the data subject. Accordingly, in our opiniomege rules also apply to job
applications.

By contrast, it is our firm opinion that the legitte ground for data
processing during employment cannot be the emplsyeensent. Although
consent can be given as part of the employmentradntit is unlikely that
employment contracts can cover all aspects of piadeessing and provide all
necessary information. Moreover during an employimelationship a need for
further data processing may arise which could rastehbeen foreseen by the
parties at the time when the employment contract egmcluded. Therefore, it
is unlikely in respect of long-term employment telaships that the
employment contract in itself can provide suffitidagal grounds for data
processing.

However, there may be exceptions where consentpraye to be a firm
basis for data processing during employment ralatigps, but the validity of
consent will always be subject to debate in casesmtroversy, and this factor
should always be carefully evaluated.

We think, that the new Labour Code make the debatethe legal basis
outdated, since the § 11 of the new Law may belegal ground for the
monitoring of employees. So the questions regarttirdegal base seems to be
answered once the new Labour Code comes into effett July 2012.

2.4 Data protection provisions in the Labour Code

2.4.1 The Labour Code of 1992

The Labour Code [8 3(4)] says that employers sballonly permitted to
disclose facts, data and opinions concerning ari@me to third persons in the
cases specified by law or with the employee’s cotfSeAnother provision
regulates data processing during the hiring prodhesCode prescribes that an
employee shall only be required to make a stateni#inbut a data sheet, or
take an aptitude test if it does not violate hisspeal rights and if it essentially
provides information considered substantive forghgposes of entering into an
employment relationshiff.

There is little to be said about these provisiomsconnection with the
legality of surveillance.

“0 J6ri, Andras op.cit. pp. 187-188.
! Labour Code § 3(4);
“2 Labour Code § 77(1);
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We should mention, however, that the Labour Cod#ains some rules on
the possible surveillance of employees in the fadlteleworking. The Act says
that the employer shall have the right to restiiet use of any computer and
information technology hardware, and electronic igepent which it has
provided to the person employed in teleworkinguktified cases the employer
shall be entitled to monitor the completion of therk, but the employer shall
not inspect any information stored on the compuderother information
technology equipment which is not related to tlghts and obligations arising
from the employment relationship. As regards theleger’s right of access,
the data necessary for monitoring the restricticesgribed in the Act shall be
considered to be related to obligations originatingm the employment
relationship®® Although we agree with the general principles kadvn in these
provisions, we have to bear in mind that thesesrafgply only to teleworking.

In total, there are not many data protection piows in the Labour Code,
which means that, in most cases, the general faildsdown in the Data
Protection Act apply.

2.4.2 The Labour Code of 2012

The new Labour Code changes the former regulatioprivacy protection
in employment significantly only in one importanielfl: regarding the
possibility of employer’s control/monitoring. Thel§. of the Code prescribes,
that the employer may only control the employe&svay in connection with
his employment. As a limitation, the Code also priegs, that

= the means measures and methods of the control tdweach the

employees right to dignity, and

= the control/monitoring cannot affects the privafe of the employee¥’

The employer has to inform the employees aboutetienical measures that
is used to control/monitor the employees activitpik).*

The new Labour Code does not contain any detailésk rin this field, so
there is still no ‘real’ sectoral data protecti@gulation in this filed. Since the
Labour Code of 1992 has not contain any provisiontloe possibility of
monitoring, the new Labour Code has one strongceftm data protection
regulation: the data processing in connection wihtrol or monitoring of the
employee shall not be based on the ‘voluntary’ eahsf the employee’s any
more?® but, in our view, it will be clearly a data prosewy based on the
provisions of an Act, namely on the 8§ 11 of the helour Code.

“3 Labour Code § 192/G(3), (6);

4 New Labour Code § 11(1)

5 New Labour Code § 11(2)

“6 After 1% July, 2012, when the Code comes into effect.
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On one hand, as we show it in chapter 1.3.3.3.4hink that the doctrine of
consent-based data processing is a mistaken ifieldeof workplace privacy,
therefore, at least from the aspect of the legaligd of data processing, the
new Labour Code clarifies this question.

On the other hand the new Labour Code does no&icodeétailed provisions
on the limitation of data processing. The lack bége guaranties is quite
problematic. It may results, that the details shallworked out by case law of
the new Data Protection Authority (which will takiene, of course) and by
legal experts. Since the employer has to provideildd information to the
employee both on the technical meastiremd on the details of the data
processing concerning the control and monitotfnghe new Law may
strengthen the tendencies towards adoption ofnatemnorms. It seems to be
worth, at least for bigger employers, to adopt Cofi€onducts or by-laws to
regulate and clarify the details of the employaeditoring.

3. The legal regulation concerning surveillance inthe
workplace

We have to mention, that the summary of the reguland case law of the
different surveillance technologies is based onfthmer legal framework, and
the new Labour Code may change many statementssothapter. One of the
most important changes concerns the legal basehef monitoring of
employee’s activity. As it will be clear from th&hapter the Data Protection
Commissioner's case law is based so far on the s@undoctrine’: any
monitoring shall based on the employees consens. ‘Starting point’ will be
changed once the New Labour Code comes into efiect July 2012. The
other statements of the Data Protection Commisssom@stly worked out the
conditions of a fair control by the employers. Tdheonditions may be still
valid under the new regulation framework too.

3.1 The regulation of ‘snail-mail’

The content of the mail, and the circumstances ofing, sending and
receiving it (the name of the sender and recipiédm, date of sending, of
receiving, the place of posting) are personal dataeording to the Data
Protection Act, and so the monitoring of traditibmaail (‘snail-mail’) may
raise privacy issues. We should also mention thait which is sent from or
received at a workplace is not only connected ¢oetimployee but also to a third
party, who probably has no legal relationship wile employer. Another

*” New Labour Code, § 11(2)
*® New DPA § 20
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problematic issue is to distinguish in practicenmstn official and private mail:
the first may be subject to the employer’'s monitgrand the latter not.

3.1.1 Legislation

The possible monitoring of mail is also limited bwil law rules and
criminal law provisions. According to the Civil Cedany person who has
violated the integrity of the mails or has comeitite possession of a private or
business secret and publishes such secret withulibrésation or abuses it in
any other manner shall be construed as havingteiian inherent rigf. Once
the content of a (closed) mail is known without emt, the inherent right is
breached, even if the content was not misused. plogection also covers
electronic maif?

The Criminal Code also contains provisions on tk&ie. The crime of
“violation of the privacy of correspondence” is awmitted by any person who
opens or obtains a sealed package containing a ooioation which belongs
to another person for the purpose of gaining kndgéeof the contents, or
conveys such to an unauthorised person for thipgsa, as well as by any
person who ‘taps’ or ‘hacks’ into correspondencewtrded through
telecommunications equipmetitTelecommunications equipment is equipment
which enables the transmission of electronic sgnBhpping or hacking mean
any activity which is intended to illegally accesbe content of the
correspondenc®. The Criminal Code prescribes stricter sanctiorthéf crime
is ccggnmitted in a professional or official capacaity is the source of serious
loss:

There is a special regulation in this field for poatbodies. Government
Decree 335/2005. (XIl. 29.) on the General Requingim of Document
Management Systems in Public Sector Bodies witregice to the opening and
registration of consignments sent by post decldrasthe consignment can be
opened

= by the addressee or

= by a person licensed in writing by the head ofdbetral documentation

system or

= by an employee of the unit designated for this fasthe statute of the

body or

% Civil Code § 81(1)

%0 Galik, Mihaly — Polyak, Gabor: MédiaszabalyozadkkKerszov, Budapest, 2005, p.
212.

> Criminal Code § 178

2 G4lik, Mihaly — Polyak, Gabor op. cit. pp. 213-213

%3 Criminal Code § 178(2),(3)
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= by the electronic mail processing system designatdtie Code on the

documentation management of the body.

The consignment shall be registered and delivesettid addressee without
opening if

= marked as ‘private and confidential’,

= this was ordered by an authorised person.

In the case of a) and b) the addressee shouldteegise delivered
consignment as stipulated in the Code of the doatetien management of the
body. Before its amendment, the Decree also desidnhe addressee as the
exclusively authorised person for opening the tdftthe letter was addressed
to a personal name and was obviously private. Tinended Decree authorises
the employer to make a local regulation on proogstetters addressed to an
employee. This mode of regulation may infringe aiert constitutional
principles, but, nevertheless, the case law ofdtymissioner should influence
local codification.

3.1.2 Case law of the Data Protection Commissioner

The case law of the Commissioner follows a resdcinterpretation in
respect of differentiation between private and oidfi letters. Accordingly,
“insofar as a presumably private letter is delidei@ an office, the addressee is
supposed to open it for the sake of legal guarantée soon as the letter is
opened it can be decided whether it is officialpovate and, consequently,
whether it should be registered or not.” Anotheofation of the Commissioner
confirms this interpretation. “The letter addresse@n employee shall not be
opened by officials of the employer unless thecddficharacter and content of
communication can be clearly proven on the basighef address or other
indication.” According to the consistent opinion tife Commissioner, the
official character of the letter should be provadd, in case of uncertainty, the
private character shall be presumed. If the officfathe employer casually
opens a private message, the letter must be resaadkthe addressee informed
of who had opened the letter and when.

The Commissioner also stated that the employer fhkhdegal right to
monitor the letters sent from the office as théetetvas written during office
hours and using the employer’s tods.

3.1.3 Judicial case law

There is no judicial case law in this specificdiel

> DPC, 120/A/2004. http://abiweb.obh.hu/abi/indeppmenu=beszamolok
/2004/11/1/3/2 [27.05.2011]
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3.1.4 Academic papers, scientific opinions

Most of the relevant sources mostly show and sumzearthe
Commissioner’s case law. We have to mention tHatniag to the case law of
the Commissioner B.csU HEGEDUS remarks that the prohibition of private
correspondence does not support the opening ddtprietters by the employer
since the sender of the letter is not expected riowk and respect this
restriction>®

3.2 Regulations regarding the monitoring of e-mail

Writing an e-mail at a workplace is usually a pafrnormal workflow, and
the form and content of an official communicatienain important element of
the function. However, email is also personal datagardless of the private or
official character of the communication — and itnist only personal data in
respect of the employee, but also of the receiveseader who is outside the
employer’s organisation, and for whom the applaatiof the employer’'s
regulation is at least questionable. Moreover, riacfice, it is typical that the
conditions of using electronic equipment and erf@il private purposes are
unclear.

3.2.1 Legislation

There is no special regulation in this field, amdtlse general rules of the
Civil Code, Data Protection Act and Labour Codeapplicable.

3.2.2 Case law of the Data Protection Commissioner

The case law of the Data Protection Commissioneersothe issue of
monitoring email, and although numerous recommeositwere issued, their
content was not totally consistent.

The case law of the Data Protection Commissionstingjuishes between
emails sent and received. The commissioner sayeraky, that the employer
has greater rights to monitor e-mails sent by timpleyee since he has given
consent to this by writing the email.

> Hegedis, Bulcsu: A munkahelyi hagyoméanyos és elektronikuslezés ellefrzése.
In: Munkaligyi szemle, 2006/1. p. 48.

** DPC, 120/A/2004,
http://abiweb.obh.hu/abi/index.php?menu=beszama@ik/11/1/3/2 [27.05.2011],
DPC, 1543/A/2004,
http://abiweb.obh.hu/abi/index.php?menu=beszama0i}/11/1/3/2 [27.05.2011]
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Later this distinction was repeated, and the issiueonsent was also re-
emphasised: if the employee is informed of possitilenitoring by the
employer, then consent is given by the very astriting the emaif’

In another case, in 2006, the Commissioner stdtatl dn employer may
look into an official e-mail sent or received incacdance with the employee’s
duties, based on the employer’s instructions. Ia tlase the privacy rights of
the third person have to be protected. The docurdess not refer to any
necessity for the employee’s consent.

Later, the Commissioner strengthened the needimwent and stated that, in
order to “process [including monitor] e-mails, bdkie sender’'s and receiver's
consent had to be obtained”The statement is based on the assumption that
there is no special legal provision for processingh data, and so the legal
basis can only be consent. We should stress thabne hand, the voluntary
nature of the consent is questioned in an employmedation, and, on the other
hand, once we accept that the consent is voluntansent would probably not
be given by the employee if he had anything to fadd if monitoring might
have serious consequences.

The recommendation also declares that the employest inform all
employees of the rules of monitoring, and then,eotiee employer writes an
email, he must accept the possibility of monitgrilhe commissioner does not
expressly state this in this recommendation, dutlak to the fact that consent
is regarded as having been given in this casedwthing of the e-mail.

The very same recommendation also states thatettioyer has the right
to ask the employee to print out the sent or rexknfficial e-mails. [...] If the
e-mail address is allowed for use solely for offiqggurposes, the employer also
has the right to monitor the heading of the e-mail$ and ask for a specific e-
mail to look into”®® The employee can only refuse to show this emait if
breaches a third party’s privacy rights, but, & tmployee still refuses to show
the e-mail written by him referring to the thirdrgés right of privacy, the
employer may impose labour law sanctions — sthesdcommendation.

In our opinion, for monitoring and examining anicifl email written by the
employee no consent is needed; it is based oratiwuft law rules on the right
to monitor and so derives from the employment i@tship of the parties. Once

" DPC, 1722/A/2004,
http://abiweb.obh.hu/abi/index.php?menu=beszamad@}/M/4/1&dok=1722_A 200
4 [27.05.2011]

¥ DPC, 1393/K/2006,
http://abiweb.obh.hu/abi/index201.php?menu=munk&dgk=1393_K_2006-5
[24.05.2011]

> DPC, 40/K/2008, http://abiweb.obh.hu/abi/index.pimenu=munkaugy&dok=11871
[27.05.2011]

*% bid.
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the monitoring of email is based on the employeeissent, this consent can be
withdrawn without sanction — although in practibistwould not work.

3.2.3 Judicial case law

There is no judicial case law in the specific fiefdnonitoring e-mails in the
workplace.

3.2.4 Academic papers, scientific opinion

Firstly, the relevant academic sources point oat the e-mail is also a
subject of the protection of correspondence, sitgilt the traditional maif;
and also a subject of the data protection regintieeife-mail address and/or the
content can be attached to a natural person # gsactice, it normally can.

Secondly, the relevant legal literature also emigkaghat the content of the
e-mail belongs to two parties and so is the petsdat of both sender and
receiver, one of whom may be a person outside tbhekplace. Hence the
required legal basis for processing such persoatd thay be the consent of
both partie$? We should add that, in practice, it would not heyeto obtain the
third party’s consent, which would need to be basedproper information
provided about the data processing.

Thirdly, the official or private character of thenail is also a key issue.
Private emails cannot be monitored by the emplaygess the employer and
the third party give consefit. We think that, besides consent, a further
requirement has also to be met: a legitimate retsamonitor private emails. In
practice it is quite rare that the employer woldddrany legitimate interest and
purpose in monitoring private email, except for @t@ar case: to separate the
private from official e-mails in order to examinbet latter. According to
academic papers, the right to read the contentnaile by the employer is still
restricted even if it is an official e-mail addregsalso has to be based on the

®1 Galik, Mihaly — Polyak, Gabor op. cit. p. 212. afwy T6th, Mariann: A
munkavallalok személyes adatainak védelme a magyakajogban, p. 267, Hegis]
Bulcsu: A munkahelyi hagyomanyos és elektronikusliezés elleérzése, p. 47.

82 Arany Téth, Mariann: A munkavallalok személyestaitak védelme a magyar
munkajogban, p. 268., Hediex) Bulcst: A munkahelyi hagyomanyos és elektronikus
levelezés ellefrzése, p. 48.

8 Arany T6th, Mariann: A munkavallal6k személyestaitek védelme a magyar
munkajogban, p. 271., Hedég) Bulcsu: A munkahelyi hagyomanyos és elektronikus
levelezés ellefrzése, pp. 48-49., Majtényi, Laszl6: Az informacsaabadsagok, pp.
345-346.
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consent of both the employer and the third partprsent is regarded as given
if the employer knows of possible monitorifig.

Fourthly, academic papers also distinguish accgrtiinwhether the e-mail
was written by the employee or was received fronthiad party®® This
distinction is based on the Data Protection Comuonmes, and some authors
agree®® whilst others do not: RANY TOTH expresses the view that e-mails
should have been granted the same, or very singiga) protection regardless
of the partieS! Although we admit that the same principles appmlybbth
categories of e-mail, we agree with the distincteince the legal basis is
different in the case of e-mails written by the éwype compared to those
written by a third party. In practice, however, i# hard to realise this
distinction.

Finally, MARIANN ARANY TOTH mentions the issue of the traffic data of an
email, and she suggests that, for processing thate the principles of the
Electronic Communications A€tshould apply? Although we agree that it is
useful to use the provisions of the ECA, we shanéhtion that an employer is
not subject to the ECA even if he acts as a spesdavice provider of the
Internet, e-mail, or as a host-provider. This igajproblematic, since the data
processing attached directly to these services, (gaific data) is not derived
from the employment relationship, and so the I&gais of this data processing
is at least questionable. Generally, the issubaEmployer’s legal position as a
service provider is something of a black hole: hemitthe Data Protection
Commissioner nor academic papdeal with this issue at all.

By way of summary, it would seem that the issuenudnitoring an
employer’s e-mails is quite contradictory both @spect of the Data Protection
Commissioner and of academic papers, which arelynoased on the fact that
the legal basis for such data processing are unclea

8 Arany T6th, Mariann: A munkavallal6k személyestaitek védelme a magyar
munkajogban, pp. 269-270., HedisdBulcsu: A munkahelyi hagyomanyos és
elektronikus levelezés elléreése, pp. 48-49.

% In other words, whether is it internal corresparmeor communication between the
workplace and a third party.

% Hegedis, Bulcsu: A munkahelyi hagyoméanyos és elektronikuslezés ellefrzése,
p. 48.

57 Arany Téth, Mariann: A munkavallalok személyestaitak védelme a magyar
munkajogban, p. 270

8 Act C of 2003 on Electronic Communications

% Arany T6th, Mariann: A munkavallal6k személyestaitek védelme a magyar
munkajogban, 2008, pp. 272-273.

0 Except the one mentioned by Arany T6th
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3.3 Regulation of computer-usage

The regular use of an electronic computer genegatgeat deal of personal
data. A set of electronic personal data compriségyend the personal files
stored on the hard disk of the computer — seveddirical records such as a list
of installed computer programs or data relatechéouse of particular files and
programs. Monitoring and supervision by the emplayiay cover all the tools,
implements and equipment and their use — casuallthé sake of protection of
confidential knowledge and information. Beyond tHetermination of the
personal character of certain data and the exfembaitoring rights, the mode
of supervision also poses problems in the fieldaih protection regulation.

3.3.1 Legislation

There is no special regulation in this field, amdtlse general rules of the
Civil Code, Data Protection Act and Labour Codeapplicable.

3.3.2 Case law of the Data Protection Commissioner

Seeing that there is no substantive legal regulatio the monitoring of
Internet and computer access we can only consigeiCommissioner’s case
law. On this basis the employer is not authorisednbnitor the use of the
personal computer made available to the employ&sowui the consent of the
individual concerned.

Case law in this sector also affirms that programd data files installed
and/or stored on the computer and made availabés temployee may not be
monitored or supervised by the employer unlessctiraputer was rendered
exclusively for the aim of work and the employersvgaohibited from installing
programs for his/her own initiative. Beyond infortoa and consultation the
consent of employee is also inevitable requiremEné. notion of “monitoring”
covers access to and inspection of records storedhe computer. The
enumeration and listing of programs installed onomputer itself can be a
processing of personal data and the result of th@nitoring cannot be
transferred or published without the informed consef the concerned
subject’

If the employee gives the computer back to the eygsl he should either
delete the personal and confidential files or, otiee, the consent of the data
subject shall be considered granted as it was &efsdto transferred or made

" DPC, 866/A/2006,
http://abiweb.obh.hu/abi/index.php?menu=Munkaltatok=866_A_2006-3
[24.05.2011]
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accessible the data for another subjédthe principle of finality or purpose
specification also should be taken into consideratilf the data controller
found non-official or non-work-related data on twnputer he/she should call
the employee to remove them all. Monitoring itslh extend to the detection
of forbidden and/or unlawful files — e.g., voiceoeds, sound tracks and video
records stored there. Beyond detection, howevercdimtroller is not allowed to
inspect the content of these files. Watching tlkeeirecords or listening to the
music files should be well outside the legal corapee of monitoring® The
right to monitor does not entitle the employer gongaccess to and knowledge
of any private document stored on the computer byetle employeé&

The employer is prohibited from monitoring the usfethe computer by
spyware installed without the informed consent lbé temployee. As the
Commissioner stated in 2005, this should be deethad form of covert
information-gathering operation which can be legalirsued only by leave of
the court’ The Commissioner's statement also declared thatethare
pragmatic solutions for the monitoring of computise, Internet browsing and
workplace behaviour of employees which should respghe dignity and
personal rights of the concerned subjects. Accgiginthe use of spyware
constitutes disproportionate restriction.

A specific problem of monitoring computers has beewealed in a
consultative case when an employee of a Hungarifilimte of a German
company turned to the Commissioner. The Germannpacempany had
ordered that the computers of employees shoulditbed fwith a spyware
program that enabled the central company managesitéing in Germany to
monitor literally all data: every file, record amgnsaction on the computers.
This arrangement was objected to by employees aedod them asked the
Commissioner about the legality of the company sgwThe Commissioner
pointed out that, by this measure, the employen this case the head of the
Hungarian affiliate — would become the data promessd the German parent
company the data controller. Consequently, thetisighthe employer would be
transferred to the German company from the Hungagidosidiary. This would
infringe the rights of employees as Hungarian gicon does not extend to
Germany and has no influence on the decisionseoG#rman parent company.

2DPC, 772/A/2000,
http://abiweb.obh.hu/abi/index.php?menu=beszamatiky/111/1/2/1&dok=beszamolo
k_2000_lII_A2 [10.05.2011.],

*DPC, 866/A/2006,
http://abiweb.obh.hu/abi/index.php?menu=Munkaltatok=866_A 2006-3
[24.05.2011]

“DPC, 531/A/2004,
http://abiweb.obh.hu/abi/index.php?menu=munkaugy&dd 861 [27.05.2011]

> DPC, 1012/K/2005,
http://abiweb.obh.hu/abi/index.php?menu=munkaugy&dd 866 [24.05.2011]
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This switching of responsibility for monitored dat#ringes the interests of
Hungarian employees irrespective of the formal tngnof their consent. It is
important to stress that the Constitutional Coartriulated the requirement of
transparency in the context of data processingdmutared that the concerned
subject is qualified to assert his/her rights.His tcase both requirements were
infringed’®

3.3.3 Judicial case law

There is no judicial case law in this specificdiel
3.3.4 Academic papers, scientific opinions

After analysing the case law of the Commissionen,&U HEGEDUS added
some comments:

= In the case of private files, not only inspectian blso copying and
erasure are unlawful. The employer is not allowedemove these
files unless he unsuccessfully called upon the eyed to carry out
the deletion.

= As far as possible, the monitor of the computetlsta be carried
out manually but by automated meéhs.

3.4 Regulation of Internet use and use of social tveorks

The use of the Internet is essential for many eyg#e to do their job and
the information gained through the Internet is viegypful in many workplaces.
On the other hand, there is a rather high risk ¢éngployees use the Internet for
private purposes in working hours, and so monitptisage may be important
for the employer, but may also breach the emplaypevacy’

We should add that the use of social networks sisckacebook may also
raise data protection and labour law issues. Athegaessage sent on a social
network may affect the loyalty of the employee were damage the reputation
of the employer. Besides this, the timing of a cantmor any other activity

®DPC, 2511/K/2007,
http://abiweb.obh.hu/abi/index.php?menu=Munkaltatok=2511 K_2007-3
[27.05.2011]

"Hegedis, Bulcsu: A munkahelyi szamitogép és internenétisésével kapcsolatos
gyakorlat. In: Munkaugyi szemle, 2006/7-8. pp. &-8

8 Arany T6th, Mariann: A munkavallalék személyestaiteak védelme az internet
munkahelyi hasznalatdnak eltenésekor, In: Infokommunikécié és Jog, 2008/4., p
170, Hegeds, Bulcsu: A munkahelyi szamitogép és internenétleésével kapcsolatos
gyakorlat, p. 81.
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may reveal the fact that the employee was usingl&ak during working
hours. Generally, this problem is not commonly matungarian legal practice
and legal literature — except in one new paper lwkicuses on the labour law
issues of social networks.

3.4.1 Legislation

There is no special regulation in this field, amdtlse general rules of the
Civil Code, Data Protection Act and Labour Codeapplicable.

3.4.2 Case law of the Data Protection Commissioner

There are some relevant cases of the Data PrateCoonmissioner which
concern the monitoring of internet use by the eygio

Firstly, Data Protection has made it clear in seveecommendations that
the IP address and opened websites, the timingviditato a website etc. are
personal data, since they can be attached to eahpersori’

The Commissioner also emphasises that monitoritegriat usage should be
based on the employee’s consent, consent whichaisedo on accurate
information®! Later, the Commissioner stresses the need foe thasdition<?

If private Internet use is forbidden and the emplywas informed of the
possibility of monitoring, then the employee’s aatiin opening a website is

¥ Horvath, Linda — Gelanyi, Aniké: Lajkolni vagy nedjkolni? A kdzésségi oldalak
hasznalatanak munkajogi kérdései. In: Infokommueikés Jog, 2011/2. The general
privacy issues of social networks are discussemlialslungary, of course (Cf. Polefkd,
Patrik: Baratok és bizonytalansagok kozt, avag@#zdkségi oldalakrol adatvédelmi
szemszoghl (1. rész). In: Infokommunikacio és Jog, 201011} workplace privacy
issues are not.

8 DPC, 693/K/1998,
http://abiweb.obh.hu/abi/index.php?menu=beszamb888/M/1/1&dok=693_K_1998
[10.05.2011.], DPC, 750/A/2004,
http://abiweb.obh.hu/abi/index.php?menu=beszamati}/11/1/3/6 [24.05.2011]
DPC, 1598/K/2004.
http://abiweb.obh.hu/abi/index.php?menu=beszamd@i}/11/1/3/6 [24.05.2011]. We
have to mention that it sometimes it is not possiblattach dates to a natural person,
but both the Hungarian Data Protection Commissicaed the general European
approach to IP addresses are based on the assoitiatiocnormally they can be.

8. DPC, 531/A/2004,
http://abiweb.obh.hu/abi/index.php?menu=munkaugy&dd 861 [27.05.2011]

82 DPC, 800/K/2008,
http://abiweb.obh.hu/abi/index.php?menu=internetil€«B00_K 2008-3 [27.05.2011]
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regarded as consent to monitorfidonitoring internet usage is not allowed if
the employer allows it to be used for private pggs If it is only allowed to be
used for official purposes, then monitoring usagenly legal if the employer
gives information about this possibility to the dayge. It is forbidden to
monitor the visited website in secfét.

3.4.3 Judicial case law

There is no judicial case law concerning the piyvessues of monitoring
Internet usage, but there was a notable case iohwthie court had to decide
whether the private use of the computer and Intermray be legal grounds for
the unusual termination of the contract of employt@ not. In this case, the
employee visited — among others — erotic websiteshe Internet, using both
his own and a colleague’s computer. The SupremertCsays that this
behaviour can be regarded as a serious breache afothitract of employment,
since private use was forbidden, and so this a@gtwias a legal ground for
terminating the contract of employméntwe should, however, mention that
the judgement did not refer to how the employeniiatd the information about
thesgvebsites visited, and whether collecting tmfrmation was lawful or
not.

3.4.4 Academic papers, scientific opinions

Academic papers firstly distinguish between théc@f and the private use
of the Internet in the workplace. Generally ithe employers right to determine
the conditions of Internet use: he may allow ot it. The main problem is
that, in practice, it is usually unclear and theplayee may use the Internet for
private purposes with the tacit consent of the eyef®’

If the employee may use the Internet for privateppses, the employer
cannot monitor the websites opefi&df.Internet use is only allowed for official

% DPC, 1767/K/2006,
http://abiweb.obh.hu/abi/index.php?menu=Munkaltatok=1767_K_2006-
3&nyomtat=1 [15.05.2011]

¥ DPC, 570/A/2001,
http://abiweb.obh.hu/abi/index.php?menu=beszama@ik{/M/1/1&dok=570_A 2001
[10.05.2011.]

** BH2006.64

% The employee admitted that he visited erotic webst which is why the court did
not need to deal with the circumstances of acqyittire information.

8 Arany T6th, Mariann: A munkavallalék személyestaiteak védelme az internet
munkahelyi hasznalatdnak eltenésekor, pp. 170-171.

8 |bid. p. 172.
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purposes, then the employer may monitor usageotdutif the employer gives
his consent, and only if the employee was informledut potential monitoring.
Otherégdata protection principles, such as propoalioy, should also be borne in
mind.

Besides the content of the websites visited, thaitmong of other relevant
traffic data may also be important (e.g., too mactific may mean illegal
downloading and copyright infringement). There ame general rules
concerning traffic data. AlthoughraNy TOTH refers to the applicability of the
provisions of the Electronic Communications Attwe still think that the
employer is not a subject of this regulatfon.

Academic papers generally suggest other methodsstificting the private
use of the Internet such as filtering some webslipskeywords, or only
allowing certain (listed) web pages to opérAlthough these are privacy-
friendly methods, we think that, in practice, thaye complicated and rarely
work well. Another way may be ‘Anonym filtering’ Wi which a message can
be sent to all employees to stop private’tsehis can work in practice.

3.5 Regulations concerning the use of voice telepho
technology

It is usually necessary for the employer to be ablmonitor the use of voice
telephony (mobile or fixed) by employees, espegialicases where the cost of
telephone usage is covered by the employer.

3.5.1 Legislation

There is no specific regulation concerning usageth& telephone by
employees, although it is indirectly regulated hy:the Civil Code; b) by the

8 Hegedis, Bulcst: A munkahelyi szamitogép és internenétisésével kapcsolatos
gyakorlat, pp. 82-83.

% Arany Téth, Mariann: A munkavallalok személyestaitak védelme az internet
munkahelyi hasznalatanak eltenésekor, p. 173.

9L Cf. with the same opinion in chapter 3.2. on etmai

92 Arany Téth, Mariann: A munkavallalok személyestaitak védelme az internet
munkahelyi hasznalatanak eltenésekor, p. 173, Hegésl Bulcsu: A munkahelyi
szamitdgép és internet eltemésével kapcsolatos gyakorlat, pp. 82-83, JordrAs —
Hegedis, Bulcsu — Kerekes, Zsuzsa (eds.): Adatvédeleimfé@snacidoszabadsag a
gyakorlatban, Complex, Budapest, 2010, p. 288.

%3 Arany T6th, Mariann: A munkavallalék személyestaiteak védelme az internet
munkahelyi hasznalatdnak eltenésekor, p. 173
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Law on Electronic Communicatiori$;c) the Labour Code; d) the Law on
Personal Data Protection.

The Civil Code gives protection to personal sec¢iatduding the secrecy of
communication, and it also provides protection asfathe voice recording of
individuals as one element of general personatsigh

Voice telephony services are regulated within etgtt communications
regulation, although there are no employment-spenides. Service providers
are 86bliged not to disclose traffic and locationada&ithout the consent of the
user.

The Labour Code provides the possibility for emplsyto limit the use of
equipment provided for work purposes - which inelsidhe possibility of
defining the conditions for telephone usége.

Telephone usage always involves the processingrsopal data and so the
rules laid down in the Law on Personal Data Praiacilso apply to the use of
telephones by employees.

3.5.2 Case law of the Data Protection Commissioner

The processing of the personal data of employdasng to the use of voice

telephony technology is a recurring issue for tben@issioner?

The approach of the Commissioner can be summabgethe following

factors:

1) Employers have the right to monitor the telephosage of employees,
although they do not have the right to access hiatbry or to request
service providers to provide data concerning thmlmers of called and
received telephone calls and their duration, sinleg#a concerning
telephone calls are also the personal data ofrtidogree and of the other
party to the individual calls.

2) The same rule applies to cases when personal intaxaeslated rules
handle in different ways the expenditure on persand official calls.

% Act C of 2003 on Electronic Communications (headter: Act on Electronic
Communications)

% Civil Code, §§ 75-85.

% Law on Electronic Communications, § 156(14)

" Labour Code, § 103(1)

*®DPC, 1767/K/20086,
http://abiweb.obh.hu/abi/index.php?menu=Munkaltatok=1767_K_2006-
3&nyomtat=1 [15.05.2011], DPC, 1672/K/2006,
http://abiweb.obh.hu/abi/index.php?menu=Munkaltatok=1672_K_2006-
3&nyomtat=1 [15.05.2011], DPC, 3362/P/2009,
http://abiweb.obh.hu/abi/index.php?menu=Munkaltatok=3362/P/2009-
3&nyomtat=1 [15.05.2011]
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3) The Commissioner recommended sharing the costlephene usage
between the employer and the employee at a pragedarate, or by
defining the maximal cost which an employer shquag, rather than by
means of an item-by-item checking of all calls.

4) If an item-by-item review of official and privatalts cannot be avoided,
then the selection of private and official callsyaaly be done by the
employee. In this case the employer shall be peavidith the list of
calls in a sealed envelope and the employee sioaitld the official calls,
simultaneously making the numbers illegible.

3.5.3 Judicial case law

There is no judicial case law in this specificdiel
3.5.4 Academic papers, scientific opinions

ARANY-TOTH suggests the creation of specific Rules of Eleotro
Surveillance (e.g.: ‘phone, GSM, camera, interngdige etc.) of employees
within the framework of regulations relating to thenployment relationship.
Arany-Toth argues that there is a need for sucbgalation, since the current
rules of law on Data Protection do not provide isight guidance as to the
situations in which the processing of the persdadh of employees is possible,
and since, in employment relationships, the congktiite employee as the basis
for personal data processing is always questioriable

In the legal literature further summaries of theoramendations of the
Commissioner can be found.

3.6 Regulation of CCTV use

The installation and large-scale use of CCTV systésna very common
phenomenon in several fields of daily life suchbasiness activity, crime
prevention, traffic monitoring, transport safetydapublic or private security.
The hardware and software of these systems areasicgly intelligent and the
proliferation of these systems poses a major thteathe privacy of the
inhabitants of industrialised countries. CCTV caaseare often regarded as Big
Brother’s electronic eyes.

% Arany Téth, Mariann: A munkavallalok személyestaitak védelme a magyar
munkajogban, pp. 305-306.

100 cf, Székely, Ivan — Szabo, Maté Daniel (eds.)rikgry védelme a munkahelyen,
In.: Szabad adatok, védett adatok, BME GTK Inforidi&s Tudasmenedzsment
Tanszék, 2005 pp. 129-130; Hartai op. cit. p. 48dd, Jozsef: A munkavallalok
személyiségi jogainak védelme, Pélay Elemér Aldiyy Szeged, 2005 pp. 172-173.
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The regular use of CCTV systems generates a gesdtad personal data.
This can be used to produce a personality profilth® employee. Monitoring
and supervision by the employer may cover all thelst implements and
equipment (and their use) for the sake of protgationfidential knowledge and
information, but, beyond determining the persoralire of certain data and the
extent of monitoring rights, the actual mode ofewysion also poses awkward
problems in the field of data protection regulation

3.6.1 Legislation

There are no specific rules in the Labour Codeheniristallation and use of
CCTV systems in the workplac¥,and so we can only refer to the general rules
and try to draw rational conclusions for particutases. The basic principles of
data protection are interpreted by Data Protedcfiommissioners.

3.6.2 Case law of the Data Protection Commissioner

The crucial point of debate on the legitimate USE@TV systems is the aim
of surveillance. In business life and in the wogkimorld, the main purposes are
the protection of property and the monitoring ofpbogees. A further critical
point, however, is the fate of video images. Inl teae systems, technical or
security staff follow the images produced by thmegas, but nowadays this is
relatively rare. Current CCTV systems are equippéd a mass storage device
and video records are stored for a shorter or lopgeod. This mode of use
implies a major threat to privacy.

Video surveillance in the workplace is admissiblelyofor legitimate
purposes and no departure from this rule is lavifle Commissioner stresses
that the current practice of unlimited recordingl atoring of video images does
not comply with the Act on Data Protection. Emplegeshould be informed of
the installation of any such system and its purpusst also be declared. The
Commissioner stressed that the information must i@geal whether or not the
video images are recorded and stored. The emplsyalso authorised to see
and examine any records made of him/fer.

Surveillance and video recording is legitimate tie temployee has been
informed and has consented. This also refers t@tbeessing of personal data

101 Arany T6th, Mariann: A munkavallalok személyestaitek védelme a magyar
munkajogban, p. 277.

%2DPC, 461/A/1998,
http://abiweb.obh.hu/abi/index.php?menu=aktualidfaum/ajanlasok&dok=9278
[10.05.2011.]
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connected to this activity® Consequently the operation of a hidden camera is a
serious and extreme infringement of Employee Pyivat

3.6.3 Judicial case law (Employment Tribunals)

In the Official List of Court Decisions we find @itof 8 cases since 2007 in
which the use of a CCTV system in the workplace aag relevance. These
cases were disputes concerned with unfair dismissad employment
discrimination.

To date no employee has filed a suit against anl@mp because of the
installation and use of such a system in the gffierkshop or in any other
place of work. Consequently we have no explicit rtcodecision on the
conditions of the legitimate use of video surveitia.

A common feature of these cases was that the vielsrd was not a matter
of dispute but merely a piece of evidence; both ¢bert and the parties
involved invariably accepted the record as pr8of.

3.6.4 Academic papers, scientific opinions

The academic papers mostly shows the Data Prate€@mmmissioner’s
view. LASzLO MAJTENYI has offered a few comments:
» The use of CCTV systems recording images is théc ba®blem of
privacy in the workplace.
= Privacy is seriously infringed if the use of a wwdgurveillance system is
operated covertly without legal authorisatiSh.

3.7 Regulation of biometric identification devices

Biometrics involves techniques used to identify ividbals based on a
particular trait or physical characteristic unigoethat individual. Any human
physiological and/or behavioural characteristic d# used as a biometric
characteristic as long as it satisfies the follgviequirements:

= Universality: each person should have the chanatter

1% DPC, 475/H/2000,
http://abiweb.obh.hu/abi/index.php?menu=beszamd@ikd/M/1/1&dok=475_H_2000
[10.05.2011.]

194 Arany Téth, Mariann: A munkavallalok személyestadek védelme a magyar
munkajogban, p. 289.

1% The list of the relevant casesivrosi Munkaiigyi Birésag, 5.M. 394/2007/12.;
Veszprémi Munkatigyi Birosag, 2.M.341./2006./8.; ktisi Munkaigyi Birésag,
8.M.1286/2005/19.; &varosi Munkaugyi Birosag, 31.M.3189/2002/55.; Pécsi
Munkalgyi Bir6sag, 3.M.1763/2005/15.; Nyiregyhazinkaugyi Bir6sag,
1.M.687/2005/12.

196 Majtényi, Laszl6: Az informacios szabadsagok, 347-348.
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= Distinctiveness: any two persons should be sufiityedifferent in terms

of the characteristic;

» Permanence: the characteristic should be suffigieimvariant (with

respect to the matching criterion) over a periotiroé;

= Collectability: the characteristic can be measuyeantitatively'®’

A biometric system is a pattern recognition systieat operates by acquiring
biometric data from an individual, extracting attea set from the acquired
data, and comparing this feature set against thmpléte set in the database.
These systems acquire and use biometric informatiéour steps:

= a physical characteristic is scanned,

= the characteristic is converted into digital code,

= the code is stored in a database, and

= the database and digital code are accessed tafydiém individual at a

later time.

Biometrics systems can operate in two modes: dication mode or an
identification mode.

In verification mode, the biometric system validate person's identity by
comparing the person's biometric data with theestdriometric data previously
collected and stored in the system database. Commaombiometric
verification mode systems include the use of a Rilkhber, a user name, or a
password. For example, when a person enters a pakswlog on to his or her
computer, the computer conducts a one-to-one casgparto determine
whether the claimed user is the correct person.vEhécation mode is usually
used for positive recognition, where the goal iprevent multiple people from
using the same identity?

A biometric system that functions in identificatiorode recognizes a person
by searching all the users in the database fortahmén this case, the system
conducts a one-to-many comparison to establish raopss identity. The
identification mode is generally used for negatieeognition, where the goal is
to prevent a person from using multiple identitigslike systems that function
in verification mode, which can use non-biometriatadto meet its goals,

197 McGuire, Lisa Jane: Banking on Biometrics: YounRa New High-Tech Method
of Identification May Mean Giving Up You Privacyi:IAkron Law Review, 2000/3.,
pp. 441, 444.

198 jain, Anil K. — Prabhakar, Salil — Ross, Arun: Atrbduction to Biometric
Recognition, 14 IEEE Transactions On Circuits Aiydt&ms For Video Technology.
In: Special Issue On Image And Video-Based Biorosjr2004/4.
http://biometrics.cse.msu.edu/JainRossPrabhakar@8y¥pdf [27.04.2005]
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negative recognition can only be established thHiaygtems that use biometric

datal®

3.7.1 Legislation

The basic regulation on processing of biometriadatthe act XLVII. of
2009 on crime registration, and on national regigin of sentences passed by
courts of EU member states against Hungarian ogiznd on registration of
criminal and policy biometric data.

Other regulations of the Hungarian legal systerarrad this Act and do not
lay down any further rules. There is no particuksgulation on collecting and
processing biometric data in the field of work.

3.7.2 Case law of the Data Protection Commissioner

During recent years the Commissioner has had wmchses on processing
biometric data and these mostly refer to Criminat&tds, which is not relevant
in the scope of our project.

On the subject of biometric data, the Commissiagarerally affirms the
principle of minimal amount of data. He stresses,tbut of several equivalent
processing methods, what should be chosen is thathwinvolves less
infringement or the restriction of self-determinatiand which results in less
personal data collectétf,

In another case the Commissioner also stresseadpipadpriate information
should always be given to the data subject abautptiocessing of biometric
data. According to the Commissioner, the processiigguch data can be
accepted only under limited special conditioHs.

3.7.3 Judicial case law
There is no relevant judicial case law.
3.7.4 Academic papers, scientific opinions

No significant academic essays on this matter.

199 Betzel, Margaret: Privacy Year in Review: Recehafiges in the Law of
Biometrics. In: I/S: A Journal of Law and Policy filhve Information Society, 2005/2-3.,
p. 520.

10ppC, 1454/K/2010, http://abiweb.obh.hu/abi/beszakia010/beszamolo_2010.pdf
[15.05.2011]

1 DPC, 926/H/2010,
http://abiweb.obh.hu/abi/index.php?menu=aktualssfbglalasok/2011&dok=ABI-
1642-9 2011 H [20.09.2011]
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3.8 Regulations for using GPS and GSM technology i1fo
tracking the location of employees

GPS and GSM technology can be used for tracking miowement of
employees, and the most common data protectiongmzbrelate to the use of
GPS devices installed in cars or other vehiclesedriby employees. More
recently, the mobile “phones of employees equippétlt GPS devices and the
related applications have also raised personal piat@ction issues. Mobile
‘phone use-related location data processing bthgloyers also raised similar
problems as the use of GPS devices.

3.8.1 Legislation

There is no specifically GPS or GSM technologytedaregulation in
Hungary. However, the use of location data that lwarcollected through the
use of mobile ‘phone services falls within the gszopf electronic
communications-related data protection regulat®ection 156 subsection (13)
and (14) of the Law on Electronic Communicationates that electronic
communication service providers (including mobilelephone service
providers) can process location data only with-frermission of the subscriber
(or user) and only for the purpose of the provisibmalue-added services.

3.8.2 Case law of the Data Protection Commissioner

The tracking of employees with the help of GPS &M5technology (or

with the combination of both) is a recurring issimethe Commissioner’s

practice™*?

12ppC, 559/A/2006,
http://abiweb.obh.hu/abi/index.php?menu=aktualssfbglalasok/2006&dok=559 A
2006-3&nyomtat=1 [15.05.2011], DPC, 1664/A/2006,
http://abiweb.obh.hu/abi/index.php?menu=aktualssfbglalasok/2007&dok=1664 A
_2006-8&nyomtat=1 [15.05.2011], DPC, 920/K/2006,
http://abiweb.obh.hu/abi/index.php?menu=aktualssfbglalasok/2006&dok=920 K
2006-2&nyomtat=1 [15.05.2011], DPC, 663/P/2009,
http://abiweb.obh.hu/abi/index.php?menu=aktualssfbglalasok/2009&dok=663/P/20
09-3&nyomtat=1 [15.05.2011], DPC, 1092/P/2009,
http://abiweb.obh.hu/abi/index.php?menu=aktualssfdglalasok/2009&dok=1092 P _
2009-6&nyomtat=1 [15.05.2011], DPC, 415/K/2009,
http://abiweb.obh.hu/abi/index.php?menu=aktualssfbglalasok/2009&dok=415 K
2009-3&nyomtat=1 [15.05.2011], DPC, 636/K/2009,
http://abiweb.obh.hu/abi/index.php?menu=aktualssébglalasok/2009&dok=636/K/2
009-3&nyomtat=1 [15.05.2011], DPC, 857/K/2009,

38



Privacy in the Workplace

The approach of the Commissioner can be summaiisdde following

factors:

1) The location of a person is his or her persona datl that of a vehicle is
the personal data of the person using it.

2) If an employer installs location-tracking systemsvehicles or mobile
‘phones used by employees, then the employer isidered to be a data
processor.

3) Processing the location data of employers is nttaaised by law. It is a
misunderstanding for Section 103 subsection (1jtpaj of the Labour
Code to be regarded as providing a suitable legalsbfor processing
such data’® Hence, only the consent of the data subject caxige a
suitable basis for data processing.

4) Only the location of those employees whose work esalocation-
tracking necessary (and where there are no othansnavailable to
monitor the proper performance of the employee)lmitracked by such
systems.

5) Location tracking can only be used during workinguts. The
Commissioner has recommended on several occasiahst tshould be
possible for the employee to switch off any locatiacking system
installed.

3.8.3 Judicial case law

There is no judicial case law in this specificdiel

3.8.4 Academic papers, scientific opinions

In the legal literature further summaries of theoramendations of the
Commissioner can be fouritf.

4. Summary

The main objective of our essay was mapping theeoturHungarian
regulations on privacy in the workplace. We showed the lack of the sector-

http://abiweb.obh.hu/abi/index.php?menu=aktualssfdglalasok/2009&dok=857/K/2
009-3&nyomtat=1 [15.05.2011] DPC, 922/2/2010,
http://abiweb.obh.hu/abi/index.php?menu=aktualasfbglalasok/2010&dok=ABI-
922-2_2010_Ké&nyomtat=1 [15.05.2011]

113 This section of the Labor Code states that thel@yep shall appear at the place and
time specified and spend the working hours perfogwiork.

114 5zékely, Ivan — Szab6, Maté Daniel op. cit. p..1&0i Andras — Hegéis Bulcsi —
Kerekes Zsuzsa op. cit. pp. 289-290.
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specific, detailed regulation in the field of wol&pe privacy has more or less
filled up by the case law of the Data Protectiom@uossioner.

But the case law of the Commissioner was basedhenfdct that the
monitoring of the employee’s activity may be onlgskd on his consent. We
think that this idea caused inconsistency and somstunrealistic results — it
seems that the new Labour Code will significantlyarge this situation,
although the details of the boundaries of monitpshould be worked out by
the case law.
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Casedifferentiation in the Hungarian civil
procedure

CzoBoOLY, GERGELY

ABSTRACT Preventing undue delay is one of the most commmos af civil
procedural reforms. In several European countriesne form of simplified
procedure has been introduced to handle their nedsémpler cases. There are
also countries where a special procedure existsctumplex cases. In recent
years the Hungarian civil procedure has been aménsleveral times and a
trichotomous system has been introduced. In thiepd would like to examine
the English civil procedure after the Woolf reforamd compare it to its
Hungarian counterpart. After the Woolf reform, Befl civil procedure also
has a trichotomous system too, where three tragist & the first instance
procedure. | examine why these civil procedurefeintiate between cases. In
my opinion, civil cases can differ a great dealdofpject matter or complexity.
The main question is: is there any correlation kmdw complexity, length of
procedure and undue delay? From the view of sulist@amaw the answer is
quite obvious: if a case is more complicated, ntore is needed to decide it,
and so the correlation is directly proportionateowever, what if we look at
this not only from a substantial aspect, but fronpracedural one? Is it so
obvious that less complex cases require less timeot? In a system where
parties and their legal representatives have thmesg@rocedural instruments in
every case, the answer is rather uncertain. | wdlmpare these systems to
attempt to find answers to these questions.

1. Introduction

In recent years the Hungarian civil procedure heenbamended on several
occasions. Although these reforms did not affetttegithe general principles or
the central rules of the civil procedure, they dtidee regarded asnportant
milestones in the Hungarian civil procedural la®he reforms from 2008 and
2011 broke the 60-year-old dogma of the uniformity ebgedure. Though
special procedures, such as that of labour disphtas already existed before
the reforms, the distinction had been based ostbgct matter of the dispute,

! Act XXX of 2008 and Act LXXXIX of 2011
2 Actions relating to contracts of employment anceotsimilar legal relationships,
Hungarian Code of Civil Procedure 349-359. §§
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not on the financial value. Before the reform, faene procedural rules were
applied in the first instance procedure to simpé&nes of low financial value
and to complex cases also well. The new rules kstiald three types of
procedure: the small claims procedure, normal mhoae and procedure for
cases with prioritised significance. Thechotomy of the procedurés not
unique in the European legal developments as tlghidBnsystem - after the
Woolf reform - shows. However the method of cadéedintiation in these
legal systems is not at all similar and the diffeme does not only arise from the
different legal traditions. In my opinion, the rafts in these states differ from
each other both in methods and in significance.

Despite the differences, the idea of case difftmdoh served the same
purpose in both countries: prevent undue delayhe theoretical basis of both
was that it is inappropriate to use the same proegédules to cases with
different levels of complexity and significance. ddeding to LORD WOOLF, it
is necessary to depart from the old approach, wteree and money are no
object" and to move to another, where human aner oélsources are allocated
effectively’ These reasons can be found in the preamble oHtirarian
Reform Act alsd.From this principle, it should logically follow &lt, in cases of
lower financial value, fewer resources should bEduban in cases with greater.
The English reform aimed to develop a needs-oriestestem to achieve the
optimal resource allocation. Differential case ngeEment was the main
instrument in achieving this goal. Whilst in casdlecated to the small claims
track the parties can only use restricted resousoelsthe style of the trial is
more direct than with cases allocated to the fasktor to the multi-track, this
is not the case in Hungarian small claims proceditrean be seen that the
Hungarian legislator designated certain, well-dafie areas of the cases, where
the length of procedure can be shortened, sometahdbe expense of the
normal cases, instead of applying a comprehengem. The Hungarian

3 If "time and money are no object" was the righpragch in the past, then it certainly
is not today. The achievement of the right reseéds to be balanced against the
expenditure of the time and money needed to acliataesult”. Lord Woolf Access to
Justice, Interim Report, Chapter 4, Para 6.

* In small claims such a procedure should not bd,ushich financially burden the
society more, than the financial significance & tase (on the one hand to the parties,
on the other hand to the state, so indirectly ¢éosthciety itself). Preamble of the Act
XXX of 2008, General part, Para 2

® According to Holy Bakke and Maureen Solomon "Diffietial case management
(DCM) is an attempt to define case-specific featwhich distinguish among cases as
to the level of case management required. Thussgbence of differential case
management is recognition of the case-flow systemne¢ognise explicitly that the
speed and method of case disposition should depetite case actual resource and
management requirements (both court and attorreyymthe order in which they have
been filed". in Bakke, Holy - Solomon, Maureen: €ds#ferentiation: an approach to
individualised case management, Judicature, 1988/13. p. 18.
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reform only limits the parties’ autonomy, shorteahe deadlines and applies
priority treatment in certain cases. In my paperould like to prove that the
Hungarian reforms did not create a consistent sysigch as the Woolf reform
in England, where every track has its own role, dnlyy abolished one single
procedure and generated preferred groups.

2. Thereasonsfor case differentiation

Civil cases can differ in many ways by their subjeatter or complexity.
Presumably, therefore, there must be a questioto aghether there is any
relevance from the point of view of time if a cdsecomplex or not? Is there
any correlation between complexity, length of pchae and undue delay?
From the view of substantive law the answer iseqaltvious: if a case is more
complicated, more time is needed to resolve itfheo correlation is directly
proportionate. However, if we examine it not ontgrh a substantial aspect ,
but from a procedural one, is it so obvious thas leomplex cases require less
time? In a system where parties and their legalessmtatives have the same
procedural instruments in every case, the answerrather uncertain.
Theoretically the same procedure is carried outewery case, which is
obviously not true, because each procedure isrdiffefrom any other at one
point.

The frame of the procedure is the same in all casdsso the parties can use
the same procedural instruments in every procethuigain time, and judges
have the same power to control it. This provide®pportunity for lawyers to
use dilatory tactics. The final goal would natwalle that all cases would
decided —optimally, that is -with optimal time and resource consumption.
However, in my opinion, this cannot be achieved rbgans of a uniform
procedure where the same rules are applicable teryewcase. My
recommendation would be to accelerate the procexhieewhole, but not with a
common method. In order to achieve optimal duratibis important tchandle
every case in the way necessalry.this part of the paper | would like to
demonstrate why it is important to treat differeases differently.

One important argument for abandoning the uniformoit procedure is to
increase access to justictn different cases the financial possibilities tbé
typical parties concerned differ a great deal. e type of case commonly one
type of party is linked. Whilst in small cases paaties are usually low-income
individuals, or small businesses, in cases witligh financial value the typical
party is wealthy individual or a financially stromgmpany. For the first group
cheapness and quickness of the procedure is of imymdrtance, because they
do not have enough financial resources to litigateyears. The small claims
procedure can not by itself eliminate the sociffedénces, but it can improve
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the situation. In this contextdRD WOOLF said: "I see the small claims scheme
as the primary way of increasing access to justicerdinary people®.

Another argument to distinguish between cases asdifferent levels of
social interesin the outcome of cases. The judicial system imtamed by the
taxpayers, a much larger group than the actualegaint a case. Society has a
great interest in maintaining the rule of law, lére are cases where this
interest is higher, and there are others whers lbwer. In my opinion, the
effect of a case worth a hundred million is not panable with the effect of a
small dispute. It is therefore acceptable thatmalter cases the resources and
possibilities available to find out truth are mdireited than in more important
cases. This means for example the application iofgfacie evidence, or the
limited availability of expert evidence or the mgdion of appellate remedies. It
is important to have reassuring decisions in themses, but the society is
interested in a system where more resources wilallmeated to cases with
more impact on society.

In my opinion, one of the most persuasive reasonsé case differentiation
is the acceleration of civil procedureEvery case has its own nature and they
are most effectively decided in different types mfocedure. Whilst, for
example, in a simple case it is not good to holgrextrial review or a case
management conference (as this may result in udelag), in complex cases it
is the opposite. As we will see later, English Igpriocedure varying degrees of
case management and different judicial activity required by the law
depending on the track where the case was allotatétbr example, in a small
claims court, standard directions are usually gitdals are usually heard by
the district judge in an informal setting and higeris usually interventionit
With multi-track, the court will consider whethieiis desirable or necessary to
hold a case management conference immediately ethehit is appropriate to
give directions on its own initiative.

As we can see now, there are significant argunmendfferentiate between
cases, but the question of “how” arises. In my wpirit is very important to
define theallocation factorsproperly and to grant transit between them if
circumstances so requir€oday, life has become both highly complicated and
typical at one and the same timehich is echoed in legal disputes also. A
typical bank loan contract, many thousands of wiiake been concluded in
recent years, is about 30-40 pages long and thera dozen legal Acts which
regulate it. Despite the complicated legal backgdyuhe disputes arising from
such contracts are typical. Even so, there cambecase in a thousand which is
truly complex, because, for example, it calls thieness of the contractual term
into question. If we allocate cases on a valuesbasily, then a small, but

® Lord Woolf op. cit , Chapter 15, Para 3.

" Loughlin, Paula — Gerlis, Stephen: Civil proced@avendish Publishing Limited,
London, 2004 p. 242.

8 Ibid. p. 268.
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complicated case will be treated as a simple oné,the whole of the reform
process has achieved nothing since it will necdgsielay proceedings. On the
other hand, a high-value case can also be typaad, in that dispute the
procedure designed for complex cases will be inaaleg In my opinion case
differentiation is important, but the inflexibilitgf allocation rules may have an
adverse effect.

3. Case management in the English civil procedure

At the turn of the century one of the greatest mafo of English civil
procedure was implemented. It is referred to asWmwmlf reform after its
originator LORD WOOLF. It significantly affected the adversarial systerarty
control, the role of the judge and case differdiatiia Until the enactment of the
Civil Procedure Rules (CPRENglish procedure was based on the premise of
the so-called "adversarial principle”, or the "piple of party control".
According to this principle, the parties and tHawwyers controlled the pre-trial
progress of the litigation. Since the enactmenC®R, however, the parties
have much less opportunity to do so because thesctiave been granted
extensive "case management" powers and du#esording to KENGYEL, the
English reform was part of an overall convergemcthe direction of the model
of social civil proceduré? In the centre of the reform was case differertiati
with an intensive and appropriate case managethdmird Woolf made th
judicial management of civil litigation the key-aof his overall stratedy.

Before the Woolf reform, the civil procedure wasqeéved as théattlefield
of the partiesand their legal representatives, where everythvag allowed.
LorRDWOOLF said: "Without effective judicial control, howeyehe adversarial
process is likely to encourage an adversarial multund to degenerate into an
environment in which the litigation process is tofben seen as a battlefield
where no rules apply® In that battle factors such as cost and time playe
role. This resulted in a system where many smaléeyes paid more to the
litigator than it did in compensation to the litga* At the same time that
system facilitated the use of adversarial tactibgcwresulted in delay, because
parties could use the same procedural instrumentdlitypes of case, both

° Andrews, Neil: English Civil Justice and Remediemgress and challenges, Nagoya
University Comparative Study of Civil Procedure MQISHINZANSHA Publishing

Ltd, Tokyo, 2007 p. 12.

19 Kengyel, Miklés: A biréi hatalom és a felek reridedési joga a polgari perben, Osiris
Kiadé, Budapest, 2003. p. 302

| ord Woolf op. cit, Chapter 4, Para 8

2 Andrews, Neil: A New Civil Procedure Code for Emgdi: Party-Control Going,
Going, Gone." In: Civil Justice Quarterly 2000/19.

3 Lord Woolf op. cit, Chapter 3, Para 4

4 |bid. Chapter 3, Para 21.
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simple and complex ones. The procedure was comstrtic handle complicated
cases, and so it gave good opportunities to lawyetse delaying tactics and,
hence, generate legal cost®@RD WOOLF saw the solution in changing the role
of judge and the application of judicial case mamagnt. He commented that
the previous system applied the same proceduresl toases regardless of
financial weight, complexity or importané&He wanted to change this and
introduce case management, with the aim to divases to alternative methods
of dispute resolution where this was likely to leméficial’®

"Judicial allocation of proceedings one of the main innovations of the
Woolf reforms. Each claim is commenced by a claimnnf which, when
defended, must be allocated to a case manageraekt the small claims track,
the fast track or the multi-track" The word “track” expresses the different
ways of handling different cases. The judge allesdhe case to a track, gives
instructions, and the procedure can then move ®mwn way. This system
works on the basis that the court, upon receipthef defence, requires the
parties to complete "allocation questionnaires'e Thse will then be allocated
to one of the three tracks for hearing. Each tradfkers adifferent degree of
case managemetft

The judge has to considseveral factorsvhen allocating a case to a track.
He collects the required information from the gimstaires filled in by the
parties, And if the questionnaire does not provile court with enough
information to allocate a claim to a track, the rtowill order the party to
provide further information about the case withih days of the order. If
necessary, the court will order an allocation haon its own initiative before
allocating a claim to a tracR.The most prominent aspect of classification is the
value of the casehut that is not the only one. Each track haswa financial
limit and for claims falling within this limit th@ppropriate track is the normal
choice, but this does not mean that value alonerei@tes the allocation. It
gives some guidelines to the judge and makes thiersyobjective, but the use
of only one factor would make it too rigid. To agdihis, the judge has the
opportunity to choose another track rather thannthwenal one. Aspects to be
considered are, for example, the likely complegityhe facts, law or evidence,
the amount of oral evidence which may be requined, &ot least, the views
expressed by the parti&The parties' viewsill be treated as an important
factor by the court when making its decision, Iaise views cannot prevent the

15 |bid. Chapter 4, Para 8.

1% |bid. Chapter 5, Para 17.

" Sherrard, Brian: Case management - the civilgasform group's approach. In:
Northern Ireland Legal Quarterly 2002/53. p. 110.

18 Slapper, Gary — Kelly, David: The English Legak&m, Routledge - Cavendish,
New York, 2009 p. 345.

9 Loughlin, Paula — Gerlis, Stephen op. cit p. 228.

2 CPR 26.8 (1)
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court from allocating the case to the track it ¢des most appropriate, even if
all the parties have agreed on a different tfadk. any event, a court cannot
allocate a claim to a track if its financial valexeceeds the normal limit of that
track, unless all the parties consent to the aflogaf the claim to that track.
Hence, if a claim would normally be allocated tdrack due to its financial
weight, the judge can change it to a "higher trackle to complexity, but not
vice-versa, since he can only allocate the casa ttower” track with the
agreement of the parties.

The small claims tracks the normal track for most claims with a finaici
value of no more than £5,080The rules applicable to this track aim to resolve
disputes in a relativelynformal mannerwith strictly limited possibilities of
appeal. The ground for an appeal may be miscoriutite district judge or an
error of law made by the court. The rules are draywrwith the interests of
litigants in mind, and, in what is effectively adified application of the
overriding objective, many of the standard featwttigation are excluded’
The trial is more informal than in other tracks.aecordance with general rules
and Art. 6 of the European Convention on Human fRigh small claims
hearing should be held in public. In practice, $natdims hearings held in
public are not attended by many members of theipalrice they normally take
place in the district judge's roothTo accelerate the procedure and to save
costs, the evidence is restricted, especially éxpadence. Expert evidence,
oral or written, may not be given without permissiif the couff and the usual
direction permitting it provides for a single expjintly instructect’ The court
may also limit cross-examination and the judge nmdsrvene, so that he can,
for example, question the witnesses himself. Iagypdoes not want to attend
the final hearing, he can ask the court to takestaitement into account and any
other documents which he has filed and servedelh&as not done so in the
required manner, the court may sanction it. If ¢ke@mant does not attend the
hearing and neither gives the needed notice, the away strike out the claim.
If the defendant or no other party attends the ihgagind does not give the
required notice, the court may decide the claimtton basis of the evidence
submitted by the claimant aloffeLast but not least, one of the most important
features of the small claims track is the so cdllexicost rule” This rule is an
exception to the indemnity principle of the Englighiil litigation system, since

% Loughlin, Paula — Gerlis, Stephen op. cit p. 238.

22 |bid. p. 237.

*CPR 26.6

% Grainger, lan — Fealy, Michael: The civil proceglmules in action, Cavendish
Publishing Limited, London, 2000 p. 34.

% |oughlin, Paula — Gerlis, Stephen op. cit 245.

*®CPR 27.5

" Gerlis, Stephen M: County court procedure — 3rd-g@Practice notes series),
Cavendish Publishing Limited, London, 2001. p. 89.

*CPR 27.9
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it inhibits the successful party from recovering thgal costs of a small claims
case from his opponent (apart from specific lichitasts). The policy behind
this is to discourage the use of legal represemtmtivho are felt to be
inadequate for the matter being litigatéd.

In accordance with one of the main principles & iWoolf reforms, the
purpose of théast trackis to provide a streamlined procedure for the hagd
of moderately valued cases - those with a valumafe than £5,000 but less
than £15,000 - in a way which will ensure that ¢bsts remain proportionate to
the amount disputetl.Evidence is limited in this track as well. Althdugxpert
evidence on the fast track is generally limitedt@ expert per party, in reality
expert evidence on the fast track is usually atemireport from a single joint
expert’ Directions for the management of cases on thetfask will be given
at two principal stages — on the initial allocattorthat track and on the filing of
listing questionnaires. As far as possible, thertcaiil attempt to restrict the
giving of directions to those two occasions andenevhen, will attempt to
dispense with a hearing. Parties are encouragedcdocentrate’ their
applications to these two points in the action smdttempt to agree directions
in standard forn¥? Where the trial date is in jeopardy due to a paifsilure to
comply with the directions, the court will exercis® case management powers
S0 as to ensure that essential steps are takeeparp the case for trial within
the shortest possible time, and impose a sanctiomdn-compliance. Such a
sanction may, for instance, deprive a party of right to raise or contest an
issue or to rely on evidence to which the directiefates’® This kind of
sanction is well known in the continental Europsgstems as main instrument
of concentration of the procedure, for example grr@an civil procedure. To
avoid delay there arixed costs for the advocat the trial, varying between
£350 and £750, depending on the amount awardeelatian to the claimant
and the amount claimed in relation to defendarttihia is not dependent on the
length of the triaf’ Under these rules, advocates are no longer inéerés
delaying the procedure. Of course, the partiesdcetill be interested in delay
and their representatives will comply with theistimuctions, but the advocates
themselves will no longer have any reason for delay

The multi-track is intended to provide a flexible regime for thentling of
higher value, more complex claims, that is, thosth vthe value of over
£15,000. This track does not provide any standewdgulures, such as those for
small claims or claims in the fast track, but, &t offers a range of case
management tools - standard directions, case mamageonferences and pre-

29 oughlin, Paula — Gerlis, Stephen op. cit pp. 259-
%0 Slapper, Gary — Kelly, David op. cit p. 347.

31 Loughlin, Paula — Gerlis, Stephen op. cit p. 255.
% Grainger, lan — Fealy, Michael op. cit. p. 36.

33 Loughlin, Paula — Gerlis, Stephen op. cit p. 263.
3 Gerlis, Stephen M op. cit p. 99.
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trial reviews - which can be used in a "mix and chatvay to suit the needs of
individual case$’

As we have seen, thextent of post allocation judicial case management
depends upon the designated track. The small cla@ok is the least managed,
the clear expectation being that directions giverakbocation will be sufficient.
A more pronounced form of case management is aatefieture of the fast
track where on allocation the court will give ditieas for the management of
the case and set a case management timetable. ddtentensive form of case
management is reserved for claims allocated torthiéi-track. Upon allocation
the court will give directions for the managemehthe case and set a timetable
for the steps to be taken before trial. The aliocatourt may also fix a "case
management conference” or a "pre-trial reviéw.

In summary the English reforms made a flexibleaystvhere the allocation
to tracks depends on several factors, but with lgactive starting point. The
system is consequent because it allows fewer hwamdrfinancial resources to
be used in "lower” and more in "higher” track casesd through case
management the court can provide a procedure atapthe real needs of the
case.

4. Reform-established case differentiation in Hungarian
civil procedure

The reforms mentioned represent a shift in Hungawail procedure
compared to the previous rules, since they brolte thie ideology of the single
first instance procedure and introduced a difféa¢etl one. By introducing
separated procedures for smaller claims the légistid not enter new terrain,
since a summary procedurehad existed from 1893. These rules were
incorporated into the new Code of Civil Procedlrand the summary
procedure was replaced by the procedure of theiaispburts® This showed
several differences from the procedure of the tréds; which was the general
first instance procedure. One example of such agthavas that the parties
contacted the court orally and also outside thal.tfiin the district court
procedure there was no pre-trial hearifigyhe later Code of Civil Procedure
(1952), which was built on socialist principlesyolished the divergencesd
established a new and single first instance praeedWihe socialist civil

% Slapper, Gary — Kelly, David op. cit p. 347.

% Sherrard, Brian op. cit. p. 111.

3" Act | of 1911 on Code of Civil Procedure

3 Kengyel, Miklés: Magyar polgéri eljarasjog, Tizkdiadas, Osiris Kiadd, Budapest,
2010 p. 533.

% Magyary, Géza: Magyar polgéri perjog. 2. kiad. Bpest, 1924, p. 66. id.: Kengyel,
Miklos: Magyar polgari eljarasjog p. 533.
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procedure treated the single first instance proeeds a dogm&. After the
political changes in 1990, however, the legislato not revert to the earlier
(1911) rules, but modified the existing code and 8ingle first instance
procedure.

The reforms of 2008 and 2011 changed the previtatassand - following
both the Hungarian traditions and foreign exampiéslivided the first instance
proceduré! As a result of the reforms, there aheee type of first instance
procedure the small claims procedure, the normal procedung a procedure
for cases with prioritised significance. The diffetiation is restricted to actions
for the enforcement of pecuniary claims and the daattor for allocation is the
financial weight of the claim. On matters othernthaaims of a pecuniary
nature, the rules of the normal procedure are eggie. Their limits are that:
the small claim procedure is applicable to clainisno more than HUF 1
million, the normal procedure to claims between HURillion and HUF 400
million, and the procedure for “prioritised sige#ince” cases is applicable to
claims above HUF 400 million. It follows from therjsdictional rules that the
small claims procedure is only used by local coansl that for prioritised
significance cases can only take place in countytso

Regarding cases of low financial weight, the leisl aimed to accelerate
the procedure, so the reform limited the scope artypcontrol, introduced
stricter rules for non-attendance at hearings aedgpibed shorter deadlines to
the court. In practice, limiting party-control maatinat the right to change the
claim, to present motions to take evidence andéeacafcounterclaim is limited
in time as compared to normal cases.

In the normal procedure the plaintiff ceahange his clainbefore the time
when the hearing preceding the giving of judgmentthe first instance is
adjourned [146. § (1)], whilst in the small claippsocedure the plaintiff can
make changes to his claim on one occasion only #feedefendant’s counter-
plea is presented on its merits during the firgtrimg [391/A. 8]. In both cases
the claim has to arise from, or relate to, the samese of action as the original
claim. In the small claims procedure the party pagsent hignotions for the
performance of taking of evidengeprinciple on or before the first day of the
hearing [389. §]. To this rule a number of excemgiare allowed by law, but in
principle this strict limitation does apply. Suchiigid limitation does not exist
in other procedures, although in these cases the owst forego the ordering
of the taking of evidence if the party has subrditthe request for the
performance of taking of evidence to be delayeddasons within his control,
or if the request is presented contrary to godaith f&. § (4)]. In the small claims
procedure the defendant may file caunterclaim against the plaintiff in
principle during the first hearing [391/B. §]. Ither procedures the defendant
may launch a counterclaim against the plaintiffobefthe time when the

“0Kengyel, Miklés: Magyar polgéri eljarasjog p. 533.
*1 Preamble of act XXX of 2008, General part, Para 2.
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hearing preceding the giving of judgment in thetfinstance is adjourned [147.
8 (1)]. In small claims procedures, an objectiorotizetting is very restricted.
After the first hearing, it is only allowed if thdaim requested to be satisfied by
way of offsetting is recognised by the opposingypasr the claim requested to
be satisfied by way of offsetting can be verifieg tneans of an authentic
instrument or a private document of full probatiferce, or if the claim
requested to be satisfied by way of offsetting bagired after that time, or if
the party had gained knowledge of the existenasxpiration of the claim after
that time and was able to substantiate it [391/C)B

To summarise: in small claims procedutbge control of the parties is
restricted compared to other procedures, but only in terms&iné. The first
hearing is very important since most possibilitésnfluencing the subject of
the case are related to this, but there is an éwcepo these limitations: the
consent of the opposing party. For example, after first hearing, the
defendant’s consent is required for the plaintiffrhake any changes in his
claim before the time when the hearing precedireggiking of judgment in the
first instance is adjourned [391/A. §].

Failure to appear at hearingn small claims procedure has more serious
consequences. Although in other procedures, ihaeibf the parties appears at
any hearing, or the party present does not wighréceed with the hearing or
refuses to make any statement, and the plaintifigoabsent did not previously
request the court to proceed with the hearing snalisence, in neither of these
cases are proceedings suspended [147. § (1) kitjeismall claims procedure,
the court shall dismiss the action [390. §]. Initdd, in the event of any failure
to appear in a subsequent hearing, the court msip@oee the hearing only in
exceptional and justified cases, while setting @ wate in court at the same
time, or - failing this - shall adjourn the heariagd render its decision relying
on the information on hand [390. §]. In other peheoes, if either of the parties
fails to appear at a subsequent hearing - withetoeption of a hearing set on
account of a statement of opposition at which tefemdant failed to appear -
the court shall conduct the hearing at the requdésthe opposing party
attending, or at the plaintiff's request submitpedviously, if absent, or may set
a new day in court [136/B. § (1)]. All three proceels carry the uniform
sanction for failure of the first hearing: if théajntiff fails to appear, the court
shall dismiss the case at the defendants reqfi¢ise defendant fails to appear,
the court shall issue - at the plaintiff's requesa court order against the
defendant consistent with the claim disclosed awhit of summons and shall
order him to cover the plaintiff's costs [136. §].

With the procedure for cases with prioritised digance the legislator
aimed to increase the efficiency of procedure isesawith financial weight
above HUF 400 millio? To achieve this, the deadlines were shortened, the

42 preamble of Act LXXXIX of 2011
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obligation of the courts to inform the parties wabolished and cross-
examination was introduced.

In the procedure for cases with prioritised sigrefincethe court has to hear
the cases in priority proceedings without the motibthe parties [386/B. §]. In
this type of procedure some deadlines are shdrderin the others, for example
the court must examine the statement of claim witltelay, in no more than 8
days from the time of delivery to the court, andsinset the date of hearing 60
days from the same time [386/C. §]. The law givess|time for the expert to
prepare his report, and so he must give his répdtte court within 30 days or
60 days in complex cases.

Under the new rules, the judge has to give a pamtialict or interlocutory
judgment if the necessary conditions are f@ases above the financial limit
are likely to be complex and compound, and so litlikely consist of several
interrelated problems. To reduce the whole proadumay be practical to
separate the problems and decide these in the almwe

To decide a dispute, the court - contrary to ofm@&cedures, where it is
obligatory - do not have to inform the parties @vance concerning the facts
for which the taking of evidence is required, theden of proof, and also the
consequences of failure in the evidentiary procef886/J. §].

5. Comparative analysis of the English and the Hungarian
reforms

The English and the Hungarian reforisn to accelerate civil procedure
also. These reforms differentiated between casestanthese groups they
introduced new procedures, with variant rules. Aesult, three types of first
instance procedures can be distinguished in bo#tesys. Although the
conceptual basis of the examined reforms was thee s¢éhe solutions differ
considerably.

Firstly, the reference point is different. Compatedhe previous rules, in
the English system the multi-track, which is theghest" of the three tracks, is

3 The court may resolve certain claims, or certagnsents of an action claims that can
be adjudged separately by means of separate judgipartial verdict), if no further
hearing is required in that respect, and if thaihgehas to be postponed with a view to
adopting a decision regarding the other claimshoolgection to offsetting. The partial
verdict may be abolished by a later decision ifessary with respect to the outcome of
a hearing pertaining to an objection of imputatiora counterclaim, or may be
modified as appropriate. [213. § (2)] Where thedie is severable in terms of
recognizing the right enforced by the action, ahthe amount (quantity) of the claim
to which the plaintiff is entitled on that basisetcourt may recognize that right by way
of a preliminary judgment (interlocutory judgmernit).this case the hearing may be
continued concerning the amount (quantity) of tlaénc only after the interlocutory
judgment becomes final. [213. § (3)]
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the most similar to the previous procedure, whildhe Hungarian system the
procedure applicable to "normal” cases, was nobh@gd and two groups were
separated. Remarkable differences can also beirs¢iemmethod of allocation.
In English law the cases are allocated dependingemeral factors, one of
which is the financial weight of the claim, althduthis is far from being the
only one. In Hungarian law the only factor in alition is the financial weight
of the claim. Because of thike Hungarian system is necessarily rightbthing
shows this better than that rule which requires toeirt to dismiss the
counterclaim by way of a ruling, not open to argotes to the merits of the
case, if filed non-exclusively for pecuniary clainos filed for pecuniary claims
valued over one million forints [391/B. § (5)]. Thegislator's aim was probably
to restrict the use of dealying tactics, and sadifendant has to sue separately.
In practice this means that the original procedtam continue and it is not
necessary to reallocate the case, but the defémdelaim opens a second
procedure. This will increase the court’'s caseladich is probably the most
significant cause of delay. In the end, this rukeymause more delay than it can
prevent. Another difference in the allocation psxis the role of the opinion of
the parties. Whilst in the English system thisalevant, but not decisive, in the
Hungarian system the parties can agree to reatidbatcase.

The parties, by their jointly expressed will, cdsoaexclude the effect of the
limitations. This idea was based on the fictiort th@ opposing parties can and
wish to prevent delay caused by the other party,santheir control can prevent
undue delay. The two reforms differ in this resp@sb. LORD WOOLF wrote in
his report, that, in a culture of delay, it may mevee in the interest of the
opposing side's legal advisers to be indulgentathethers misdemeanoufs.
Acting upon this presumption, the Woolf reform ¢ri® reduce control by the
parties. In my opinion it is unwise to allow thertes and their legal
representatives to exclude the limitations and ¢jinsm control over the whole
process. Reducing delay can only be expected fnenutge. | hold that giving
too much control to the parties to use delayingida@nd too little power to the
judge to prevent it, is one of the conceptual miisseof the Hungarian reform.

It is remarkable how the two systems tréa role of the advocates the
civil procedure and how it changes from track tackr within them. In the
English system, there is no obligation to have &roeate in the procedure, but
the procedure itself was so complicated that thetigsawere forced to have
representation. The aim of the Woolf reform wasréduce legal costs and
delay, and so it wanted to reduce the advocate/shiement in some tracks
where it was disproportionate, for example in thnal claims track. Indeed, the
small claims track was designed to provide a simptpiicker and more
informal procedure to bring and defend a claimtst & litigant in person can
deal with the matter himself. Therefore the polighind the ‘no-costs’ rule is
to discourage the instruction of legal represeveati whose use was felt to be

*4 Lord Woolf op. cit Chapter 3 Para 31.
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disproportionate to the matter being litigated. ldger, it should be noted that
there is no express restriction on legal represientdor small claim$? After
the political changes of 1990, the role of the adites changed a great deal in
Hungary. Professional representation has becomigabdy in an increasing
number of cases, which means that the motion @ty s invalid without the
signature of his legal representative. Neither tgbeorocedure restricts the
involvement of advocates; on the contrary, in cades/e HUF 30 million the
law demands legal representation.

One similarity is that both reforms reduced the bhamand scope of appeals
and extraordinary remedies in small claims.

The most significant difference between the exathireforms is that, while
the English system tries tallocate resources in an optimised wathe
Hungarian, in fact, does not. To achieve this, English reform created very
different rules for each track with respect to pineparation of the procedure, in
the rules of taking evidence and in the rules efttial. The Woolf reform saw
the promise of efficiency in an intensive and appeie case management. It
requires a different degree of intervention andvigtfrom the judge in every
track. By creating significant differences betwettie various tracks, the
English reforms resulted in a more efficient dispos of human and financial
resources. In contrast, the Hungarian reform diddiffer essentially between
procedures. There is no difference between proesceither from the aspect of
preparing the procedure or in the style of thd.tliae parties can use the same
evidence in every procedure and the judge has rigation to be more
interventionist or active in smaller cases. Inste&dctive case management,
the reforms abolished the judge's task in the phawefor cases with prioritised
significance to inform the parties in advance conicg the facts for which the
taking of evidence is required, the burden of proahd also on the
consequences of failure to produce evidence.

In my opinion, the Hungarian reforms did not intnod a coherent system
like the English one; the lawmaker has only cregtederred groups of cases.
The new rules have not made procedures betterdstgtéhe characteristics of
the types of cases, therefore they have not impraesource allocation. The
legislator have only utilized some acceleratioriggues for a distinct group of
casesas a test groundSo the legal practice can test it and give feeklloam the
operation of it. This method would not be uniquehe history of Hungarian
civil procedure, because Alexander Plosz, the dgezl of the Code of Civil
Procedure of 1911, used the summary procedured8 &8 a test ground to the
reform of the normal proceduf®.

Considering their significance, the English and ghnman reforms do not
belong to the same weight class. The English refsystematically changed the
whole procedure and introduced a coherent systdritstwthe Hungarian only

“5 Loughlin, Paula — Gerlis, Stephen op. cit p. 250.
“6 Kengyel, Miklés: Magyar polgari eljarasjog, p. 533
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created new rules to be applied to a limited silecdbf cases, but failed to
construct a coherent system. By way of summarijnktthat in English law,
case differentiation has its place in the singld aaherent system, so it can
accelerate all cases in general, whilst in the lduag procedure the new rules
can accelerate only selected cases which belotigetnew procedures, and not
others. In my opinion the correct characterisawbrthe two reforms can be
made by the observations oBERHAMMER: "In periods of great procedural
codifications, mostly the focus is on the efficigraf ordinary procedures. In
other periods, legal development - usually becamary are dissatisfied with
ordinary procedure and especially with its cost dadation - concentrates on
special summary proceedings".

" Oberhammer, Paul: Speeding up civil litigatiorAimstria: Past and present
instruments In van Rhee, C.H.: The Law's Delayalfs®n Undue Delay in Civil
Litigation, Intersentia, Tilburg, 2004 p. 219.
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in Hungary

ERCSEY, ZSOMBOR

ABSTRACT This paper analyses the recent trends and expergent the
Personal Income Tax system in Hungary, where at#atregime has been
introduced for the declared purpose of making tiistean more effective by
reducing the tax burden, and of simplifying taxatio general, but especially
the areas of tax obligations and assessment. Aouglkd the various types of
income and some of the most important related msafeeg. the tax base, tax
rates and tax credits) are reviewed quite basicatiainly from a perspective of
fairness and efficiency. The issue of ‘just taxdtiand a ‘just tax system’ is,
however, complex and needs to be examined by takimgccount all types of
tax and the relevant fiscal consequences. Thigrlglecannot be dealt with in
any detail in this paper due to space limitatiol®onsequently, the study
focuses on the question of a personal income tgixne which may achieve a
higher level of fairness; it also, evaluates thguanentation and practice of the
personal income tax regulation currently in forceda finally, it points to a
number of closely related issues.

‘Just taxation’ and an appropriate personal incotag regime are based on
the ‘ability to pay’ principle - and on proportiotity, both of which are laid
down in Hungarian legislation. The key issue o$ thpproach — according to
the current Hungarian provisions - is the differenoetween progressive and
flat tax regimes, in respect of which there is msi debate, due to budgetary
issues and operative matters. The paper, therefoods at the advantages and
disadvantages of the operation of the new systéghlighting its impact on
public revenues and tax complying issues.

1. The concept of income and itstypes

The law distinguishes between different types abine according to the
basic definition of the income itsélfAccording to the provisions, there are

! Personal Income Tax is defined in three ways déipgron the form of revenue.
Section 4 (1) of the law says that all taxable nexereceived by a private individual
from others shall be considered income, or thatgfasuch income with those fixed-
amount expenses as recognised by this Act dedumtedgiven proportion as laid down
in the Act
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certain types of revenue in respect of which rel@ists may be deducté@he
tax base of such revenue is reduced by the costisrad directly in relation to
the activity from which the income was derived. $tecosts can either be
substantiated individually or can be accounted iforan agreed lump sum
amount In other cases only a certain proportion of theeneie is considered as
income, and so the tax base is lower than the iecorhis is the case, for
example, regarding the income derived from the aatk purchase of property
(real estate). Such income is taxed separatelytrenthx base is determined by
a decreasing tax base structure and the amouax o’

This is completely contrary to the principal of izontal fairness, according
to which taxpayefrs with the same income and source of income haveeto
treated equally. Therefore, salaries and otherstyyfeéncome — in accordance
with the Hungarian regulation on Personal Incomex Tantracted and
separately taxed revenues — have to be taxed wathe extent and in the same
way. Nonetheless, several contemporary Anglo-Ana@riguthors feel that, due
to its very nature, personal income tax basicallgtimjuishes between
taxpayers.

The standpoint which takes double taxation intooant is, in the legal
sense, somewhat contradictory to this. For exantpleng income which was
once already taxed as a salary (as earned incomdepraduced by it, is not
only unfair, but would most likely be economicatigrmful.

According to Hungarian personal income tax law, amthe principle of
‘ability to pay’, taxpayers with the same payingaeity are forced to pay the
same, whilst higher-income taxpayers have to pglgdriamounts.

Whether the tax regime of a particular countryais or effective depends on
the applicability of the principles of proportioitg] progressivity and the

2 The system of personal income tax in Hungary tiautilly separates income earned
in direct employment as a ‘wage earner’ and inddpatly earned income which is
taxed individually. These types of income and tkalstypes can also be distinguished
on the basis of the three income groups defineldwy

% Any cost can be considered only once, on one @tasd, with some exceptions, to
a limit of the total income in question. Costs whare accepted without individual
receipt (rather than specifically spent and reegiptan be calculated to the limit
defined by law and these costs will be regardefdilsaccepted in such cases. If a cost
is defined either as a flat fee or as a certaiogrgage of the relevant income, the
income cannot be reduced by any other cost.

“See Sections 62(4) and (6) of Act on Personal |echax.

® Cf. Téth, Istvan Gyorgy: Gyermekek és eltartofigielembevétele a
jovedelemaddzasban. In: Andras Semjén (ed.): Ad@isendszerek, adéreformok.
(Szocialpolitikai Ertesét — Kiilonszam 1993/1-2). MTA Szociologiai Intézetidapest,
1993 p. 264.

® Cf. Vosslamber, Rob: How Much? Taxation on NewlZeders' Employment Income
1893-1984. In: New Zealand Journal of Taxation lamd Policy 2009/12. p. 302.
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exemptions providetiBased on the ‘ability to pay’ principle, highexés are
levied on taxpayers earning higher income and @ngesamount should be paid
by taxpayers with a similar ability to pay.

2. The debate: progressive vs. flat tax

2.1 Theoretical approach

As Professor Antal Adam declared, for both the diegor and law
practitioners, sustainable development and soaiatdss should be among the
main goals of governmefit.

According to social fairness, tax systems shouldiaire- as should be each
type of tax. This means, in terms of personal inedax? that everyone should
contribute to public expenses according to theioine and wealt,

The earlier system of personal income tax (whidlofeed the progressive
method) had a clear basis. The tax payable on ieco@ated a consolidated
(calculated) tax base. If this figure did not ext&emillion forints, then 17% of
the consolidated tax base was payalfl¢he base was higher than 5 million
forints, then what was payable was 850,000 fophis 32% of the amount over
5 million forints*

The criticism regarding the earlier regulation abgressive personal income
tax is that it created an obstacle to revenue aaltivaccumulation - process of
becoming richer. In other words, a higher percentaigthe income was taken
from the wealthier. This raised the issue of sota@iness for that group in
society with higher levels of income: they playeldigger part in building and
financing their society in that they provided ahggamount for public revenue
both nominally and proportionally. However, they reveentitled to fewer
benefits and received less in the way of stateifgndjovernment subsidies or
financial support than the poorer taxpayers, andnsceality, they were paying
the costs of maintaining society.

Taking into account these arguments, the opporentsogressive taxation
stated that a flat tax system would be preferabitee all groups and taxpayers
in society would take part at the same rate in rdauting to public funds

" Deék, Déaniel: Igazsagos-e a magyar adorendszegg?toEvényhozasi csapdahelyzet
elemzése)ln: Jogtudomanyi k6zlény 1997/7-8. p. 317.

8 Adam, Antal: Eszrevételek a magyar alkotméanyozastmo Jura 2011/1. p. 194.

° See Section 1(2) of the Act CXVII of 1995 on Padncome Tax, stating that the
purpose of the act is to secure — in due observatiohe principles of proportionality
and equity — the tax revenues necessary for tfiirfidnt of State responsibilities, and
in special cases, to promote the implementatiaredfin social and economic goals.
12 Musgrave, Richard A. — Musgrave, Peggy B.: Pubiimnce in Theory and in
Practice. McGraw-Hill Book Company, New York, 1989227.

1 See Section 30 of the Act on Personal Income fi@tfect until December 31, 2010.
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irrespective of their amount of income. Obvioudhgit nominal contribution
differs, and the wealthier pay more, but the sarmgqation, which might sound
fairer than taking a greater proportion of theadme. This could lead to a more
balanced and proportionate tax payment systemetpaging higher amounts
of their income pay more anyway, playing their gartontributing to public
funds according to their ability to pay, and reaajyvmore indirect counter-
services. A further strong reason for the goverrntimenintroduce a flat tax
would be that reducing the marginal tax rate pr@s@mployment:

The flat tax provides a stronger motive for taxpay& earn a higher
income, since they can achieve a higher amount tieif they invest more
energy in earning more. Hence, despite their targbligher, a still higher
amount can be used as they themselves decide.

In the progressive structure it is not worth th&pteyer investing more
energy pursuing higher income, since the amourntas tax is proportionally
higher as well. In other words, it establishes gcpslogical limit to the
activities from which income is derived. For instanthe taxpayer does not
take an additional job and nor are any other gfaiftshey reach a higher tax
bracket, and have to pay a higher percentage.éAetid of the day, due to this
deduction, they take home less money. The higlxerata increases the level of
redistribution, but decreases the employment fsdeloHN STUART MILL stated
in 1848: the progressive tax levies a higher rataxon higher income, and so
it clearly punishes hard-working taxpayéts.

12 statement by Willy Kiekens, Executive Director féangary and Szilard Benk,
Senior Advisor to the Executive Director January 2812 pp. 3-4.;
http://www.imf.org/external/pubs/ft/scr/2012/cr1208f [2012.02.25.]

13 Contributions paid to citizens with no tax burdeve been stopped as of January 1,
2011. This used to be a type of revenue underagh&acted tax base that also arose
from its category and had to be considered whenotiaé revenue was calculated or
when the tax base and the calculated tax wereatkfilsccording to this, it was
considered as taxable revenue, although the taratitiave to be paid. The text of the
personal income tax law Section 34 (valid until Baber 31, 2010 but superseded by
Law 123 Section 32(14) on January 1, 2011) saittheacalculated sum, based on
regulation on tax amounts referring to the totahsaf contributions that were not taxed
would reduce the calculated tax. However, it coulive a taxpayer’s total revenue to a
higher level in a progressive structure. This waulehn that tax liability also increased.
After the change, however, such income becamdydtad-free. The exception related
to student earnings. These are taxable revenuéaapayer as income from non-
independent activity and also part of the contidita& base. It also enables the
taxpayer to gain the right to tax reduction, otfegtuctions and to social security
contributions as well as counting as work status.

4 Mill, John Stuart: Principles of Political Economyongmans, Green and Co.,
London, 1848 p. 78.
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The theoretical base of progressive income takas ‘increasing income is
connected to a declining margin of profitability”.Progressivity obviously
favours those with a medium income level, althounggny think that it is a
more justice systerff. At the same time, it undoubtedly decreases thermes
of high-income earners at a higher rate. This, @ dther hand, can also be
achieved by appropriate tax reduction in a linedtad tax system.

The recognition that progressive income tax hasegative effect on
performance led to the practice of reducing andyimg tax rates, to the
relatively low, near-proportionate taxation of in®. One of the most effective
ways to achieve this is by applying a flat tax rate

Determining required tax revenues and their sulesglegal codification
has long been accepted as vital for competitiveimed®e developed world, and
eventually general international trends emergea diithor believes this to be
part of the universality and unificatibnprocess that has been marked and
elaborated by ATAL ADAM as “some coordinated economic actions of
developed countries as well as some important aelitdesigned financial
activities of global or regional financial managereoncentration stimulators
[which] deserve acknowledgemenit.”

The Hungarian tax system, including the personebnme tax system, was
characterised by progressivity and compleXityThe first signs of the
introduction of the flat tax rate were already neatloy the trends in reducing
higher rates and broadening the tax base. Thddéwis, noting the examples of
other East Central European countries (e.g. Slayakistonia, Latvia and
Romania) came to believe that tax-related goalsldvbe easier to reach by
defining a broader tax base and imposing lowerdses. More people would be
willing (or, at least, more prepared) to pay taxenke, not only the
constitutiona®® principle of paying taxes, but also the basic @ples of the
personal income tax l&vwould apply at a much higher level and government
revenues might also increase significantly.

!> Streissler, Erich: Gazdasagelméleti kétségek grpssziv jovedelemadé éssms¥gét
illetéen. In: Kbzgazdasagi Szemle 1990/1. p. 79.

16 Cf. Heady, Christopher: The Conflict between Bguaitd Efficiency in Designing
Personal Income Tax Systems. In: The Role of TawiRein Central and East
European Economies. OECD, Paris, 1991 pp. 87-96.

17 cf. Adam, Antal: A posztmodernitas jogi sajatosséd. In: Tarsadalmi Szemle
1996/4. p. 19.

18 Adam, Antal: Bolcselet, vallas, allami egyhazjBiplég Campus Kiadd, Budapest-
Pécs, 2007 p. 79.

19 Cf. Hauwe, Ludwig van den: German income tax patietween equity and
efficiency. In: European Journal of Law & Economi@98/5. pp. 267-268.

2 see Section 70/1 (1) of Act XX of 1949 (former Hyamian Constitution).

% See Section 1(1) of the act on personal income tax
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2.2 Recent experience

Despite the huge criticism that is also acknowledge this paper, the
Hungarian government still believes that the #at personal income tax regime
should remain in force and, in order to establisbystem that is stable and
calculable, should remain protected by the requergnfor a two-thirds majority
vote of the Hungarian Parliament. They assertetl ttfe new regulation had
achieved its goal; it provided a higher budgetamgome (an extra 60 billion
HUF, together with the related social security dbntion), stimulating the
economy, and promoting employméft.

However, applying a progressive tax regime may lmrenadvantageous
from the point of fulfilling state obligations. Thprojections of both the
parliamentary opposition and the International Mane Fund show that,
contrary to government expectations, a huge drdpbei experienced in the
medium-tern?? This argument seems to be correct if we examiseathounts
collected via personal income tax payments. Accgrdio Act CXXXIII of
2011 on the Implementation of the 2010 Budget, 4,88 million HUF was
collected via personal income tax payméfits. comparison, in Act CLXIX of
2010 on the Hungarian Central Budget of 2&fldlanned revenue of 1,362,977
million HUF was indicated, which is significantleds than was actually
realised in 2010. A sum of HUF 1,574,300 milliorplanned for collection for
the tax year 2012 according to Act CLXXXVIIl of 2Dlon the Hungarian
Central Budget of 201%.

From the point of view of public finance, the adulial argument and aim
was to increase the revenue generated by consunipties, but this goal has in
no way been achieved. Whilst in 2010 a total of H2J813,582.1 million was
collected from VAT payments, and HUF 856,524 millirom excise duty’
these amounts did not increase significantly in22@hen VAT revenue was
expected to be 2,488,964.1 million HUF, and exaisty HUF 881,132.9
million.”® These figures show that the measures taken byHimegarian

22 http://www. piacesprofit.hu/kkv_cegblog/penz/marazl_egykulcsos_szja.html [2012.
04.12.]

% IMF Country Report No. 12/13, p. 31. Available ioet
http://www.imf.org/external/pubs/ft/scr/2012/cr12paf [2012.03.10]

24 See Appendix 1 of the Act CXXXIII of 2011 on thedeution of the Budget of 2010.
% please do note that the official figure of the antacollected from individual income
tax in 2011 is not available yet, that will be etegicby the legislation in the annual
accounts of the budget.

% See Appendix 1 of Act CLXXXVIII of 2011 on the Hgarian Central Budget of
2012.

27 Appendix 1 of Act CXXXIII of 2011 on the Executiaf the Budget of 2010.

2 Appendix 1 of the Act CLXIX of 2010 on the HungamiCentral Budget of 2011.
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government ‘have led to less than optimal econamicomes® According to
the government’s expectations and an ambitious dtudgpwever, in 2012,
2,722,000 million HUF should be collected from VAand 913,850 million
HUF from excise dutie¥. These amounts, if actually achieved in the 20%2 ta
year, could demonstrate success in modifying tResystem. In this respect,
however, it should be mentioned that consumptignages have been increased
for the 2012 tax year. The most important changehvaffects all taxpayers is
the increase in the standard rate of VAT from 26%7%%. This, in the author’s
opinion, together with the cut in personal incorag fe.g. removing from the
tax base incomes below an annual level of HUF 2008) might make the tax
system more just.

It is a fact evident from recent experience thatuoeng the tax rate for
personal income tax does not result in a serioaeése in consumption. This
was true in 2011, when the VAT rate did not chamagel the wealthier
taxpayers earned significantly more - due to radostin tax rates mainly
benefiting higher earnéf's- and also in 2012 (not because of to the high&F V
rate, but because income earners will save at kst of the money which
stays with them). It is of course likely that thepuld spend and consume
more, but the total of their extra net income widit be spent in its entiref§.
Recent results show that consumption did, in fdetline sharply in the first
guarter of 2012. According to Gfk Hungaria, theht@ical consumer goods
market index fell radically® These factors show that the system in place on the
1* of January 2011 encouraged savings and (mostyyikk small or medium
size investments, but did not increase the levebosumption significantly.

In contrast to the previous progressive personebrire tax system, this
solution, i.e. the reduction of tax rates, competitaxation and tax amounts,
is, on the one hand, in line with internationahtts, although a flat tax rate is a

29 See IMF Survey online January 25, 2012; http://wiwforg/external/pubs
[ft/survey/so /2012/NEW012512A.htm [2012.01.30.]

30 Appendix 1 of the Act CLXXXVIII of 2011 on the Hgarian Central Budget of
2012.

31 Budgetary concept of LMP (the Hungarian GreenyP&ulitics Can Be Different).
P.17.; http://lehetmas.hu/wp-content/uploads/20/AB-LMP-2012.-%C3%A9vre-
52%C3%B31%C3%B3-k%C3%B61ts%C3%A99gvet¥% C3%A9si-jaztspdf
[2012.03.04.]

%2 As Dr. Gyérgy Suranyi highlighted in his preseimaton May 19, 2011 at 6 pm at
CIB Bank Zrt. headquarters, the rich also havedineer, and so it does not matter if
more money stays with them after tax payment,daf/ttion’t spend it.

33 For more details see the latest Gfk survey: Himuiv.gfk.hu/imperia/md
/content/gfk_hungaria/pdf/press_2012/press_engp 2 03 16_eng.pdf
[2012.04.05.]

* These government moves have been urged by sewarkét players and analysts for
many years. See e.g. Brother Layman: Az offshol@daHVG Kiad6 Zrt., Budapest,
2010 pp. 272-274.
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preference of East Central European states andlyharbd in Western
countries.

The parliamentary opposition parties emphasise ahfiat rate individual
income tax system is harmful for fiscal growth dederalism, generates a huge
budgetary deficit, and, moreover, makes the extgtari millions in the lower
classes much harder and decreases the employniefit Basically this has
also been determined by the International Monet&iynd: Hungary's
programme ‘adds to bureaucracy, and over-burdenstsst vulnerable® The
flat tax rate system does indeed favour the wealtbtrata in society. The
current lower rate (16%) does not represent asedecrease from the previous
17%, but there is a significant change when contpbavith the 32% of the
previous higher rate, and so this statement seerhe fustified. This decrease
produced serious losses of tax revenue for thergovent budget side, and this
was not balanced by reductions in allowances. ¢t f&s the current study later
shows in detail, these allowances have even begeased; although the basic
tax aglgwance has been eliminated, people pay thwes the first forint they
earn’:

In this regard it is also important to note theusioh which several
employers have used recently. Using the advantaigé® lower taxation level,
the gross salary of employees was reduced andothpany saved some of its
business costs. By this method it was not persom@me taxpayers who
benefited from the amendment effective from Jandarg011, but enterprises
and market players who could take this chance viige, it was not defenceless
employees who enjoyed the advantages, but, dueitio eontracts amended by
“joint agreement”, it was actually employers whaebtted, although they were
not the target of the legal regulation. Naturalhe tbusiness effect of the
personal income tax decrease is undoubtedly pesitien given this solution,
also considering that the increase of employmend #me decrease of
unemployment to something below the EU averageoahg made feasible by
the reduction of tax and contribution levéisThese practical solutions show a
good example of the two options used in the Eunodgaion: high personal
income tax and low contribution level (see e.g. Banish model) or lower

% See for example: http://www.nepszava.hu/artictéisla.php?id=464441 and
http://adozona.hu/szja_ekho_kulonado/LMP_tobbkucadora_van_szukseg UPU7Y
H [2012.04.10.]

3% IMF Survey online January 25, 2012;
http://www.imf.org/external/pubs/ft/survey/so/20MEW012512A.htm [2012.01.30.]

37 IMF Survey online January 25, 2012;
http://www.imf.org/external/pubs/ft/survey/so/20MEW012512A.htm [2012.01.30.]

% The average unemployment rate of the euro zonel@&sby surveys in December
2010, while the EU average was 9.6%. This figurElimgary has been on the rise since
December 2009, and it reached 11.7% by the Dece®flidY official survey (see more
in detail: Eurostat Newsrelease, 2011/18).
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personal income tax for employees and a high dmrttdn burden for
employers (e.g. in Germany and Frante).

Based on these factors, it is obvious that the amofipersonal income tax
paid by Hungarians in the same economic position graatly differ. The tax
base of contracted revenues must be defined by laatse extension (by adding
27% revenue, i.e. creating a gross revenue orpagatians say, a “supergross”
revenue for annual income exceeding the sum of Rl4R24,000). Thus, the
real tax payment level is 20.32 per cent for reesnin the consolidated tax
base, not respecting whether those arise from ergnt or non-independent
activities or other sources. Revenues taxed seghardut are not taxed under
this tax base extension; the real calculated tasuoh revenues is 16 per cent of
the income.

Based on this, the difference is not only the asibéiy of reductions or the
4.32% in figures, but also the opportunity to offatowance® and the non-
identical status of other contributions. The laweralaxes certain revenue types
differently depending on the actual business dgtiand taxpayers have
different chances above these to optimise tax payme

2.3 Deductions and exemptions™

Some countries consider a taxpayer’s family contjppsiwhen personal
income tax is calculatéd. Thus, besides personal taxation (where taxpayers a
individual income earners), the opportunity foranenon tax payment (where
the taxpayer is a family unit) is given as parttloé fiscal sovereignty. The
majority of countries provide some kind of persoimaglome tax reduction for

%9 Cf. Lykketoft, Mogens: The Danish Model. A Europesaiccess story. In:
Internationale Politikanalyse 2009/12. p. 5.

“0 Taxpayers can deduct costs in several countries, i the revenue was earned by
non-independent activity. E.g. in Belgium the raveican be reducedby a progressive
flat amount (see more in detail: Boeijen-Ostaszew€Ka van (ed.): European Tax
Handbook 2010. IBFD, Amsterdam, 2010 p. 127.

1 On the tax-free status of minimum subsistenceraimiimum wage see in detail
Ercsey, Zsombor: Tax Exemption for Minimum SubsistIncome. In: Adam, Antal
(ed.): PhD tanulmanyok 6. PTE AJK Doktori Iskol&cB, 2007 pp. 169-184.

2 Some countries treat children and spouses sepafatg. Austria, where children and
spouses are taxed separately), other countriepmagpecial attention to children and
spouse in a combined way. In France, for examphégimthe author believes to be one
of the best examples of family taxation, personabime tax is levied on households
and not on husband and wife individually. Marriedayers have the chance to submit
separate forms only in special cases determinddvby(See Boeijen-Ostaszewska, Ola
van (ed.): European Tax Handbook 2010. IBFD, Anastar, 2010 p. 273.)
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families with children, since the lawmaker respeitis social necessity and
advantages of children as well as the burdensrtiesn for familie$?

Although there are various methods and countrieesd different policies,
families with children are usually wholly or partlyubsidised financially
through the tax systefi. This is an important method of subsidy, but not
satisfactory since taxpayers will not have morédechn in order to obtain more
tax allowances and tax or tax base reductionsnatlistimulate couples to have
more children. It is easy to understand that, inegal, these reductions cannot
be used by lower strata in society, since theionme does not reach the
threshold level: it remains close to the minimumge/ar barely reaches the
social minimum or subsistence level.

Hungarian regulations also work in this way. Thagd higher incomes can
use more allowances and find more opportunitiegsi the subsidies offered
under the law. However, the amended Hungarian isyateo adopted the term
“family taxation”, since the new provisions intraghd new features in terms of
family allowanced? It can probably be regarded as a positive initeabf the
legislator that, for the first time since the imduztion of the family allowance in
1988, it can now be claimed for a single child amghrdless of the level of the
family income. This tax base allowance (insteathefprevious tax allowance)
can also be used by married couples entitled talfadmnefit together, if they
are both income earners. The family allowance -eddimg on the number of
children in the family — will be HUF 62,500 per khper month, if the family
has one or two children and the sum of HUF 206j28tere are three or more
children?®

“3 As the number of children grows, the allowancesgin Belgium, Greece and ltaly.
The contrarian solution is, when the incomes ofdcaih are wholly or partly added to
the parents’ tax base (see in detail e.g. the Metgs; Vording, Henk — Ydema, Onno:
The rise and fall of progressive income taxatiothi Netherlands (1795-2001). In:
British Tax Review 2007/3. pp. 255-279.). In thgjonidy of European countries (e.qg.
Belgium, France) children living in the same houdeélare also differentiated by
marital status. If the child in question is alreadsrried, a smaller allowance can be
applied to him/her, (e.g., regarding the limit lo¢ tallowance, the total earned income
maximum is relevant for the married child (a vili#ference is that Hungarian law
connects this issue to the point of the capacigxercise rights).

“ Bencsik, Andras: A gazdasag igazgatasa. In: FABidnan — Rozséas, Eszter (ed.):
Kozigazgatasi jog kiildnos rész. PTE AJK, Pécs, 211134-135.

“5 Since its introduction in 1988 the Hungarian peegdncome tax system underwent
serious amendment and development in this resfetiat time such reductions were
available to a very limited extent only. Taxpaykasl to have min. three children under
14 (or under 25, if that child was in full-time Higr Education) and the tax base
reduction was HUF 12,000 per year per child.

“6 See personal income tax law Section 29/A. § (2).
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The amount of the allowance can probably be csiidj since the principle
of the economies of scélds valid for families also and so the much higher
amounts given to families with three or more chdldwill not achieve what the
legislator had in mind. Further the higher allowaifar the third child cannot be
applied to families with a low income. It is, hoveeyto be welcomed in the
new regulation that taxpayers who receive a DigglAllowance can also use
the tax base allowance for themselves as subjdotispd by the law.

2.4 Tax planning, tax compliance, tax evasion

The response of business to taxes is hugely impotégh and progressive
taxes hamper performance and do not stimulate ptiooff®

The recent study by €aBA SziLovics®® shows that Hungarian taxpayers
unilaterally vote against tax increases, especidibse relating to VAT and
Personal Income Tax (only 17% of those interviewedported an increase in
personal income tax). In this connection taxpaysse a limited range of
options for planning their taxes, even though mathors express a
contradictory opinion® Public employees have even fewer possibilities to
commit tax fraud.

Although personal income tax is regarded a dirast the Hungarian
personal income tax system functions as an indisgxt of tax in view of its
operational mechanism. The tax to be paid, i.e.ftreseeable amount, is
deducted by the employer when the salary is trarsfeo the employee and
paid to the tax authorit}. As a result, the taxpayer will only receive the ne
salary amount reduced by its tax content togetligr avcertificate in which the
employer states how much has been paid for theasmpl The latter will then
prepare his tax form in accordance with this dateose who are involved in
this process have few options to commit tax frainke they have no chance to
avoid paying the tax or hiding income, due to theden of proof and
documented evidence.

" Mieszkowski, Peter M. — Pechmann, Joseph A. —T,alsimes: Is a Negative Income
Tax Practical? In: Yale Law Journal 1967/1. p.8.

“8 Streissler, Erich: Gazdasagelméleti kétségek grpssziv jovedelemad6 ésdmrgét
illetéen. In: Kbzgazdasagi Szemle 1990/1. p.79.

9 See more in detail Szilovics, Csaba: Ad6zasi istedrés ad6zéi vélemények
Magyarorszagon (2002-2007). G & G Nyomda Korl&katebssédi Tarsasag, Pécs,
2009

%0 Brother Layman says, for example, that today d@yer cent is really paid for
personal income tax, and large personal revenueslbag been tax free due to
offshore or domestic non-existing accounts, becthesactual revenue, on which
personal income tax should be paid, is extractah tompanies in that way. See
Brother, Layman: Az offshore halala. HVG Kiad6 ZBudapest, 2010 p. 331.

* Since January 1, 2011 the National Tax and Cus@fiise (NAV) has authority in
personal income tax issues instead of APEH.
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A single linear tax rate will be less encouragiagaxpayers to hide income
(tax evasion) or, alternatively, to use legal, mxpensive tax avoidance
methods. In addition to discouraging activity, higax rates encourage
taxpayers to search for legal and illegal wayswaiiding the payment of taxes
(back door methods such as permanent investmeuaist’ creating cost
invoices from individual entrepreneurs, or when estate or other property is
sold®). Tax planning is certainly not a damaging or tiegaactivity, but it is
much to be preferred that taxpayers should acdeptax law since they are
happy with paying less tax, feeling either thatthave that they have received
more money or that more has stayed in their podids, quite simply, means
increased revenue for the state, or, in respegeadonal income tax, for the
central budget, or, ultimately, for the local autties>* The alternative in high
taxation regimes, will often involve fraudulent taghemes, such as black or
grey employment. In such cases either no revena#t ibws in or its level is
significantly lower due to these illegal manoeuvres

In line with this, it is also arguable that a besis proprietor who is also an
employee of his enterprise, e.g. a limited liapiibrporation, can even morally
not be condemned if he works for a lower salary takés the profit generated
from the company as a dividend. As contributions high in comparative
European terms, less is deducted from him in tlag. f the owner takes this
sum as a salary, then, according to the aboveedations, the real tax levied
would be 20.32% for that proportion of the incomeero HUF 2,424,000
annually and 16% for that below. Alternatively, the sum is taken as a
dividend, it is taxed according to the rules applyio separately taxed income,
which means that additional gross amounts will inotease the tax base and
the real calculated tax will be simply 16% of theame. Staying with this same
example, it can be fairly claimed that the taxpagenot committing tax fraud,
but reducing the calculated tax by planning, algioit probably cannot be
disputed that it would constitute tax evasion i tminimum wage were
declared as the sole income contrary to the trtwetsdn. In respect of this, the
IMF did point out that the increase in the minimuage introduced by the
government would reduce this form of tax fraud afabuld, therefore, be
welcomed?

°2 gee Section 67/B. of the Act on Personal Income Ta

%3 Current law has retained the taxpayers’ abilitgetect from three cost types.

* Based on the 2011 budget of the Republic of Hundar. Act. CLXIX of 2010,
Section 38(1) local authorities in total are eattto 40% of the personal income tax
declared for the year 2009 according to a taxpaysgimanent address. 8% of this sum
based on administrative areas actually goes ttotta¢ authority.

%5 Statement by Willy Kiekens, Executive Director féungary and Szilard Benk,
Senior Advisor to the Executive Director January 2@&12 pp. 2.;
http://www.imf.org/external/pubs/ft/scr/2012/cr12paf [2012.02.25.]
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The level of compliance with tax law may also ribéhe method of tax
obligations, i.e. the declaration liability is sihfigd. Preparing a tax form is in
fact a serious challenge for the average taxpayes.complicated preparation
guidelines may well cause problems for experts,lsvthey may be totally
incomprehensible in some areas for lay people.

In practice, the option of the tax declaration pg from 2012, which really
simplifies the preparation of a tax forfhErom the tax year 2011 taxpayers may
fulfil their declaration obligation by this instead submitting a complete tax
form. An individual may make a tax declaration adoog to the personal
income tax law Section 11/A, if he/she has no ligbior did not take any
benefit which would require the preparation of a statement by an employer
or a tax form.

In addition, the law highlights three further caratis®>’ The first is that, in a
tax year, the individual’'s total income should cofmen a single employer who
was also responsible for the tax advance, with diiference between the
deducted tax advance and the real calculated thg fmaid would not be higher
than HUF 1,000 in the tax year. The second requrens that, in the tax year,
the taxpayer may only have income from companies did not surpass the
limit of HUF 100,000 per payment. The third requient is a combination of
the first two - specifically, if, in the tax yeathe individual received income
from employer(s) who declared the tax advance iohsa way that the
difference between the deducted tax advance andetiiecalculated tax to be
paid would not be higher than HUF 1,000 in theyaar, and, in addition, the
individual only had income from other companies athdid not exceed the
limit of HUF 100,000 per payment.

%% The declaration liability was to date possibleskif-declaration (classical individual
tax payment or simplified declaration with authpiassistance) or by the employer’s
tax statement.
>’ These share the common conditions also in regele nature of the type of
revenue that
= individuals have not / will not deduct expenses @art of expenses (except
for the 10% cost ratio) by an item by item calciolat
= deduction, family allowance from revenue or taxatnce or reduction has
been registered with a single employer only, wiso aklculates the tax
advance and the aforementioned are calculatectonhe extent that the
employer had considered them in respect of hiswtlwance statement;
= no declaration on voluntary pension fund tax paymneempension saving
statement is prepared,;
= tax and advance tax have been fully deducted and
= all of his/her revenue in the tax year has not eded the limit of tax
allowance or no tax allowance has been or willdmgstered.
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3. Summary

The Hungarian personal income tax system was agssiye scheme since
its introduction, but became a flat tax rate sysfesm the tax year 2011 in
order to follow regional trends but primarily toggethe Hungarian economy
competitive. The change was aimed at promoting eympént, at raising
government revenue by reducing the level of theclkblaconomy, and at
generating production by expanding consumption.s&hiactors could bring
about higher levels of employment, as well as iasee state revenue deriving
from additional consumption taxes and corporatenme tax payments.

It is evident that every amendment of one typeagfdffects the entire tax
system, and should, therefore, be handled accdydiRgrther, all the outcomes
of such changes can be fairly judged only on a-kengn basis. At this stage it
is clear that, according to recent results andcthiisms reported, these goals
have not yet been achieved through the new strichurspite of this, it is also
unquestionable that some of the changes — sucheasetluction of the tax
amount and the taxation level, as well as the dfivgtion of the due tax
performance — offer many advantages for taxpayengh can be used mainly
by higher income earners.

The author believes, therefore, that further messand amendments are
required by taking into account other types of tag,well as fiscal matters.
Despite the tax to be paid on labour, income happmld. With regard to the
provisions of a widened tax base it remained highan the tax of capital
revenues, and many taxpayers have contributed tharethey were supposed
to. Taking Hungarian characteristics into accoumd ¢he special features of
personal income tax operation in Hungary (but asalysing international
experience), the system is worth modifying, andyriter to establish an optimal
structure, greater emphasis should be laid on iigagmg levels of compliance,
the possible ways of tax evasion, and, primarfg, dperation of the entire tax
system from the fiscal point of view.

%8 This projection of the Hungarian government carséen in the budgetary act of 2012
(Appendix 1 of the Act CLXXXVIII of 2011 on the Hgjarian Central Budget of 2012
indicates that in detail), in which the planned amtato be collected from corporate
income tax is 356,200 million HUF, so much highwart in the previous years (an
amount of 323,369.9 million HUF central budget mawe derived in 2010 according to
Appendix 1 of Act CXXXIIl of 2011 on the Executiaf the Budget of 2010, which
was reduced significantly to HUF 288,020.9 millior2011 according to Act CLXIX

of 2010 on the Hungarian Central Budget of 201lthsdax cut of individual income
tax was not compensated by the increase of theagincome tax revenue either in
2011).
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The current and future relevance of the
‘responsibility to protect’ doctrine — The case of
Libya

HAASZ, VERONIKA

ABSTRACT Several crisis situations worldwide have shown timaternments
and the international community often fail to prever halt serious crimes
under international law. Recognizing this failuregrld leaders made a historic
commitment to protect populations from the moshdgs crimes known to
mankind at the United Nations (UN) 2005 World Sumifilis commitment,
which is known as the “responsibility to protectfipulates that the State
carries the primary responsibility for the protearti of its population. Insofar as
a State fails to protect its population, or is acf the perpetrator of crimes, the
international community should use appropriate diphtic, humanitarian and
other peaceful means to protect populations fromogg&le, war crimes, ethnic
cleansing and crimes against humanity. The intéomal community must also
be prepared to take stronger measures, includirg dbllective use of force
through the UN Security Council. The passing of Ré&solution 1973 meant
that the Libyan civil war (2011) was the first osimn on which the Security
Council activated the “responsibility to protect” odtrine to maintain
international peace and security.

1. Introduction

'In 2005, the UN heads of states and governmentsegal at the global
summit (2005 World Summit) to celebrate the UNdisih anniversary and
they there endorsed the 'responsibility to profbet'einafter referred to as R2P)
principles® The participants affirmed that 'each individualat8t has the
responsibility to protect its population from geit®; war crimes, ethnic
cleansing, and crimes against humarifjhe basis was the recognition that the
concept of sovereignty implies not only the coroesping obligation of states to
respect every other state's sovereignty, but thmapy responsibility of each

! Ducasse-Rogier, Marianne: Libya, the UN, the 10@ the Responsibility to Protect.
http://www.clingendael.nl/cdsp/publications/?id=8325.08.2011]

2 UN General Assembly Resolution, World Summit Outeo UN Doc. A/RES/60/1.
(25.10.2005), para. 138.
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state for the protection of its people' lying wikte state itself(the first pillar of
the R2P). From the point of view of the other Stathe right to intervene for
human protection purposes was converted into thgoresibility to protect. It
means that the international community has a resbitity to assist States in
fulfilling their responsibility (the second pillar)hen a State, nevertheless,
'manifestly fails' to protect its population fromet four specified crimes and
violations, the international community must bepamed to take timely and
decisive action to protect populations at risk (thied pillar). In the course of
this they shall use appropriate diplomatic, hunsai@h and other peaceful
means to protect civilians and may take strongeasmes, including the
collective use of force approved by the UN Secu@guncil (hereinafter the
UNSC).

The case of Libya is a sample of the third pilldrtlee R2P, where the
government not only manifestly failed to live up its responsibilities to
safeguard the basic rights of its citizens, butréggme was itself the author of
the mass atrocities. The case is unique in morpec¢s. This is 'the first
instance where the norm [of the R2P] has been blaokea UNSC Chapter VI
resolution and used as grounds for interventiorainongoing crisis'. It is
unique in the history of post-cold war intervensothat the will of the
international community, the operational speed #al gold-plated legality
converge. The clarity of the case in relation to the Libygnvernment's
actions, the strength of support for coercive mezssan the part of the different
regional and sub-regional stakeholders and thengopiattern in the UNSC
make this case noteworthy.

% International Commission on Intervention and ttaeSSovereignty: Report.
International Development Research Centre, Ott2@@l p. xi.

* Bert, Benedetta — Lindenstrauss, Gallia: The hatgonal Action in Libya:
Revitalizing the Responsibility. In: The Institdte National Security Studies, INSS
Insight No. 250. http://www.google.de/url?sa=t&smrweb&cd=1&ved=
0CBWQFjAA&uUrI=http%3A%2F%2Fwww.inss.org.il%2Fuplo#®F(FILE)13019958
26.pdf&rct=j&g=inss%20insight%20n0.%20250&ei=SpFW/Tr
O8PMtAbeyuHACg&usg=AFQjCNGRqlrisaF-gf5Vge3UUAMT44®D&cad=rja
[25.08.2011]

> Dunne, Tim: Libya and the State of Interventian.R2P IDEAS in brief, Asia Pacific
Centre for the Responsibility to Protect, APC R2ieBVol. 1 No. 1 (2011).
http://www.r2pasiapacific.org/R2P%20ldeas%20in%28B620Libya%20%20Vol%20
1%20N0%201%202011.pdf [25.08.2011]
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2. The scope of the ‘responsibility to protect’ dacine in
the case

2.1 Background

Muammar Muhammad al-Gaddafi came to power in Libftar leading a
military coup which overthrew King Idris in 1969 caestablished the Libyan
Arab Republid. The political protests by the civilian populatierdemand for
an end to Gaddafi's 42 year-old regime began drebduary 2011 in Benghazi,
and spread across the country. In a speech one lateekGaddafi said that he
‘would rather die as a martyr than step down' altb@d on his supporters to
attack and ‘cleanse Libya house by house' untieptors surrendér.

This shows very well his unwillingness to respondtiie demands of the
people and his intention to use force to breakré¢hellion. The conduct of the
Libyan security forcésand the reports on gunfire in the cagittiowed that the
government had begun to carry out its threats.dlyan government's actions
included atrocities such as the persecution and mmsder of opponents and
armed attacks on protesters. 'The indiscriminatevaidespread use of force by
Gaddafi's government against the Libyan populalion turned the situation
into one where human rights violations constitutethes against humanity, i.e.
widespread and systematic attacks against civilmpulation, with the
knowledge of the attatkone of the crimes included in the R2P framewtrk'.

® Online Oxford Dictionary, 'Gaddafi, Mu'ammer Muhasad al-(Mu'am|mer
Mujham|mad al-Gad|dafi)'.
http://oxforddictionaries.com/definition/Gaddafi,ti%27ammer+Muhammad-+al-
[25.08.2011]

" Televised Speech, Al Jazeera English (23.02.2011).
http://english.aljazeera.net/news/africa/2011/02122216458913596.html
[25.08.2011]

® See e.g. Amnesty International: Death toll mowst&ibyan security forces target
protesters. http://www.amnesty.org/en/news-and-tgsdéeath-toll-mounts-Libyan-
security-forces-target-protesters-2011-02-18 [22081]

° See e.g. 'Libya updates: Gunfire reported in Trig@adhafi's son issues warning'.
http://news.blogs.cnn.com/2011/02/20/Libyan-ambdsisto-Arab-League-resigns
[25.08.2011]

° Rome Statute of the International Criminal Coliit,July 1998, 2187 U.N.T.S.3.,
entry into force: 1 July 2002, Art. 7.

™ International Coalition for the ResponsibilityRootect (n.d.), The Crisis in Libya.
http://www.responsibilitytoprotect.org/index.phpéas/crisis-in-libya [25.08.2011]
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2.2 UNSC Resolution 1970

The basic requirement to trigger intervention und2P is the given state's
lack of ability or willingness to fulfil its dutyot protect its civilian population, a
requirement certainly met in the Libyan case wihee state regime is ... the
main perpetrator of the crimes against the civifEpulation®? The incidents
indicated apparently that the 'Libyan governmeradlhgone beyond the
threshold of 'manifestly failing' to protect its oypopulation®® [T]he level of
violence ... was significant enough to prompt actiea by the international
community'**

The UNSC determined that the action of the Gaddafibvernment
represented a clear threat to international peadesacurity. In response to this
growing violence the Security Council invoked thH Gharter's Chapter VIl to
authorize appropriate measures by adopting unargindN Resolution 1970
under Art. 41 of the UN Charter. Within the Resiantit recalled 'the Libyan
authorities' responsibility to protect its popubati which is the first open
referring to R2P. It also urged the Libyan authesitto take the appropriate
measures to bring the violence to an end. It imp@searms embargo on Libya,
financial sanctions by asset freezing and traveslagainst Gaddafi, his family
members and senior officers of the regime. In paréb these sanctions the
Arab League suspended Libya's membership of theggueeaand asked the
UNSC to impose immediately a no-fly zone over Libys a 'preventive
measure' whose chief goal is to 'protect Libyaizeits™

2.3 The ICC's role

Information on the atrocities spread, but verifizatwas not so easy. Even
though there was reasonable suspicion concernmgditure of the atrocities,
some legal investigation was needed. Accordinght® Rome Statute 'the
Prosecutor may initiate investigatioppprio motuon the basis of information
on crimes within the jurisdiction of the CouftHowever Libya is not a State
Party to the Rome Statute, '[tlhe Court may exerds jurisdiction ... if [a]
situation ... is referred to the Prosecutor by th&l$C€] acting under Chapter

12 Bert, Benedetta — Lindenstrauss, Gallia op. cit.

13 Ndifuna, Mohammed: A call for up-scaling the ‘Respibility to Protect’ mechanism
in the Libya situation (Human rights Network — Udah
http://responsibilitytoprotect.org/Hurinet%20Ugafel0LIBYA %20Statement.pdf
[25.08.2011]

14 Bert, Benedetta — Lindenstrauss, Gallia op. cit.

15 Arab League: Decision, Extraordinary session.
http://www.washingtonpost.com/world/arab-leaguesasik-for-no-fly-zone-over-
libya/2011/03/12/ABoie0OR_story.html [26.08.2011]

® Rome Statute, Art. 15(1).
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VI In its Resolution 1970 the UNSC decided to refer situation to the
Court!® Following a preliminary examination of availablefdrmation, Luis
Moreno-Ocampo, the Prosecutor of the InternaticdDeaminal Court (ICC)
reached the conclusion that an investigation wasanted and announced the
opening of an investigation in LibyadOn 4 March 2011, the Presidency of the
ICC decided to assign the situation in the LibyamabAJamahiriya to the Pre-
trial Chamber F°

Summing up, the international community assumed tmemes against
humanity were likely to happen in Libya and comedttby the Libyan
Government itself, i.e. the Libyan Government wasifestly failing to protect
its population. According to these premises, theeaaf Libya falls within the
scope of the responsibility to protect doctrineisltreasonable to say that the
sanctions imposed - and the decision to refer #@me do the ICC - were
important steps, although they could not protebtyain civilians. However, the
ICC did not make its final decision and the commydiecided to activate the
doctrine of responsibility to protect.

3. The activation of the doctrine

The responsibility to protect is not only the dims of whether the
international community should intervene ... for hunnghts purposes, [but] a
broader responsibility to prevent, react and rebtfilin the case of Libya the
international community activated the responsipitit react by responding to
the situation with appropriate measures, whichuidelboth coercive measures
(see sanctions and international prosecution) éalmailitary intervention as a
last resort. First, a range of non-military measungere adopted 'with
unprecedented speed and decisiveffasg'the UN Human Rights Council, the

" Rome Statute, Art. 13(b).

8 UN Security Council Resolution 1970 (2011), 26 fieeloy 2011, S/RES/1970 (2011).
9 International Criminal Court: ICC Prosecutor teeapan investigation in Libya.
http://www.icc-
cpi.int/menus/icc/press%20and%20media/press%2Gesdaews%20and%20highlight
s/statement%20020311 [26.08.2011]

' The Presidency of the ICC: Decision Assigning$iiteiation in the Libyan Arab
Jamahiriya to the Pre-Trial Chamber | (ICC-01/11-1)

ZLWorld Federalist Movement — Institute for GlobaliBy, n.d.: Responsibility to
Protect — Engaging Civil Society (Project), Summairthe Responsibility to Protect:
The Report of the International Commission on Weation and State Sovereignty.
http://responsibilitytoprotect.org/index.php/form@pcs-project/about-
r2pcs?module=uploads&func=download&fileld=203 [312011.], p. 4.

% Davis, lan: Libya: NATO must stick to R2P scrfptATO Watch).
http://www.natowatch.org/sites/default/files/Libya_

_NATO_must_stick_to_the R2P_script.pdf [27.08.2011]
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UN General Assembly, the UN Security Council, thetALeague, the African
Union, the Gulf Cooperation Council, NATO and thd.E

The World Summit outcome affirmed that a wider &g collective action,
even non-peaceful, can be invoked by the internatioommunity, if 'peaceful
means [are] inadequate and national authoritiesfaiteg to protect their
populations®® Some previous cases showed that 'no strategyuffiltiig the
responsibility to protect would be complete withthet possibility of collective
enforcement measures, including ... coercive militacgion* When a state
manifestly fails to meet its obligation, 'the UN®€ars particular responsibility
for ensuring that the international community regg®in a timely and decisive
manner®

3.1 The UNSC Resolution 1973

On 17 March 2011, the UNSC adopted its Resoluti®i3l in which it
demanded 'the immediate establishment of a cegsedfid a complete end to
violence and all attacks against, and abuses fliacis'?® It explicitly
authorized military intervention by the UN membeatss, i.e. to take all
necessary measures ... to protect civilians andiaivipopulated areas under
threat of attack! At the same time it expressly excluded 'a foreigoupation
force of any form on any part of Libyan territofyThis resolution manifests
the first military implementation of the R2P dongi containing a clear
authorisation for military operations for civiligprotection. Pursuant to the
ICISS report the objective of a military intervemi is 'the protection of a
population, not the defeat of a stafeln this case 'the military intervention
[was] about protecting Libya's civilian populatidrom attacks by its own
government and was not concerned with occupyirgjssnembering [Libya]®’

2 World Summit Outcome op. cit. para. 139.

2 UN Secretary General: Report — Implementing tispoesibility to protect
(A/63/677), para. 56.

% |bid. para. 61.

% UN Security Council Resolution 1973 (2011), 17 Ma2011, S/RES/1973 (2011),
para. 1.

" |bid. para. 4.

%% |pid.

29|CISS Report op. cit. para. 7.1.

30 Kumar, Keerthi Sampath: Responsibility to Prote@ihe Case of Libya (Institute for
Defence Studies and Analyses.
http://www.idsa.in/idsacomments/ResponsibilitytaleotTheCaseofLibya_kskumar_02
0511 [27.08.2011]
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3.2 Military intervention in Libya

The ICISS formulated six criteria for military imtention in order to ensure
that the operations remain defensible, workableaw@ptable. The established
principles are: just cause threshold, right inmmtilast resort, proportional
measures, reasonable prospects and right authority.

Military intervention for human rights purposegustified if there is such a
serious and irreparable harm occurring to humangdseiwhich implies large-
scale loss of life or large- scale 'ethnic cleagisiin the ICISS' view those
crimes against humanity which involve large-scalinkg are included by these
conditions. In this regard the atrocities in Libgwe covered by the just cause
threshold principle.

‘The primary purpose of a military intervention miee to halt or avert
human suffering? The overthrow of a regime or occupation of onde&ta
territory may be tools of military intervention, tbeannot constitute right
intention. In order to decide whether the interi@nin Libya was undertaken
with the right intention, what needs to be analyisedhether it took place on a
collective or multilateral basis, whether, and toadvextent, it was supported by
the Libyan people and by other countries in theioregConsidering that
UNSC's attention was invoked by the statementsgional and sub-regional
bodies, such as the African Union and the Arab Leaghe standpoint of the
neighbour states seems to be clear. The interveigibased on a multilateral
basis, as UNSC Resolution 1973 was adopted byftemative votes and five
abstentions. It is also likely that the Libyan peopupported the operation at
this stage. The objectives of the mission wereattedl in the Resolution - i.e.
protecting civilians and enforcing specific sanetiowithout an occupation
force, thus ensuring that the international comaytsiintention was legitimate.

Pursuant to the last resort principle, other omtionust be used (or at least
seriously considered) before military interventignjustified. In this case the
UNSC adopted a prior Resolution (1970) containeypeated demands that the
Libyan authorities meet their obligations and nadfitany sanctions. After this
had failed, the UNSC activated the military intertien section of the
responsibility to react doctrine.

As the case is still ongoing, it is difficult tocestain whether the response of
the international community is proportional and thiee there are reasonable
prospects for success. On the part of the US Bbbert M. Gates, the US
Secretary of Defence, asserted that 'the goal dcér&pn Odyssey Dawn,
launched on 19 March, was limited in scope andestarhe duration of the air
strikes campaign, the enforcement of the no-flyezand the arms embargo was

31|CISS Report op. cit. para. 4.33.

32 Gates, Robert M.: Statement on Libya.
http://www.senate.gov/~armed_services/TranscriptsIZ23%20March/11-21%20-
%203-31-11.pdf [28.08.2011]
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planned by the NATO originally for 90 day5salthough the head of the French
armed forces had assumed that the mission woulevkseks but, hopefully, not
months®* After continuous operations, on 1 June 2011, NAGd its partners
decided to extend the mission for another 90 day$e scale and intensity of
the operations during this period, as well as #well of success of the actual
protection achieved, could be measured at the £tiek ontervention.

The principle of right authority is a crucial onk.determines who can
authorise a military intervention. In the ICISS'iapn 'there is no better or
more appropriate body than the Security Council deal with military
intervention issues for human rights protectt®nPractically, an UNSC
authorization is needed in all cases, and, moredpeior to any military
intervention action being carried otft'In the case of Libya, the UNSC
Resolution 1973 'serves as a legal basis for myiligation ... ensuring that the
NATO-led operations — unlike in the Kosovo caseae-ia compliance with the
R2P requirement of acting after specific UNSC aritfadion'®®

Apparently, the UNSC Resolution 1973 serves as ppropriate basis to
intervene in accordance with these principles. Thestion, however, is
whether the engagement of the allies remains withignframework.

3.3 Prospects for rebuilding

The responsibility to protect does not end withitaniy intervention, even if
it has achieved its goals. The responsibility tourlel is an integral part of the
doctrine. According to the ICISS, this means ‘fafisistance with recovery,
reconstruction and reconciliatidhin order to address the causes of the harm
caused by the intervention. Rebuilding involves ynhnmanitarian, legal and
economic factors. It must grant security for thepudation, containing
'disarmament, demobilisation and reintegration axfal security forceé® It
covers the restoration of the judicial system aadilitating the return of

% Abbas, Mohammed: West strikes Libya forces, NAE®ss90-day campaign.
http://www.reuters.com/article/2011/03/25/us-lihgd}STRE7270JP20110325 [28.08.
2011]

34 Admiral Guillaud, Edouard (Interview): 'Exclustbus les détails sur les frappes
francaises en Libye (chef d’état-major des arm€Egnce info radio).
http://www.france-info.com/chroniques-les-invites-fitance-info-2011-03-25-exclusif-
tous-les-details-sur-les-frappes-francaises-erehitlyef-d-524268-14-18.html
[28.08.2011]

% NATO Secretary General: Statement on the extersfitine mission in Libya.
http://www.nato.int/cps/en/natolive/news_74977.hdei@ctedLocale=en [28.08.2011]
% |CISS Report op. cit. para. 6.14.

37 |bid. para. 6.15.

3 Bert, Benedetta — Lindenstrauss, Gallia op. cit.

39|CISS Report op. cit. para. 5.5.

O |bid. para. 5.9.
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refugeed! Sustainable development must be encouraged bygmuiercive
economic measures and by transferring respongibilitocal leadershify:

The military mission is concluded during this peri@and the international
community has the responsibility to activate thisd phase of the doctrine. The
Arab League has already called on the UN and theitdes concerned to
‘'unfreeze the assets and property’ of Libya and UNSC to rescind 'the
decision to block the funds, assets and properth@Libyan staté® The Arab
ministers also asked the UN to admit the Natioman$itional Council, which
is considered to be the sole legitimate governmémniibya recognised by the
US, European and Arab governments, as delegate emavhivibya in the UN
organisationé?

The international community has now the role totgbate to the ongoing
international efforts to find a lasting solution tiee situation in Libya. The
Special Adviser to the UN Secretary General (UNS@)ined three principles
'which the UN will apply in the post-conflict agsiace to Libya®> These are
‘national ownership’, which is attributed to thetiblaal Transitional Council,
'the speed of response and rapid delivery', isparding 'in a swift manner to
requests for assistance by Libyan authorities' dhd importance of the
effective coordination of international assistanice response to Libyan
requests'®

It will take time for Libya to achieve a smoothnsition and sustainable
peace throughout the country, and the internatioc@nmunity has its
responsibility to assist to this process.

4. Retrospect: the doctrine's shortcomings

The application of the responsibility to protectrétation to the Libyan civil
war can be evaluated as a significant historicdéstone. This was the first
implementation of the doctrine since its acceptafe&ing into consideration
the fact that Gaddafi, the dictator, who had apmireescaped, was captured
(albeit then killed) and that the rebels took theital — in other words, that the
regime collapsed - the doctrine’s goal was achi#vedd the serious human
rights violations in the country were ended. Newelgss, there were (and are)

! |bid. paras. 5.13-5.18.
“2 |bid. paras. 5.19-5.20.
“3 Arab League: Unfreeze Libyan assets.
http://www.skynews.com.au/world/article.aspx?id=696&vId=2664203&cld=World
[28.08.2011]
* Ibid.
> UN Deputy Secretary-General: Deputy Secretary-@Ger&pells out Principles for
Zost—conflict Assistance (DSG/SM/568, AFR/2231) A2fjust 2011.

Ibid.
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still difficulties, and, even though these did mobke it impossible for the
doctrine to be implemented, its shortcomings vesident.

4.1 The crime

Although there was consensus within the internati@ommunity that the
situation in Libya had warranted military interviemt, the legal process of
determining precisely what had happened will |&s. 27 June the Pre-Trial
Chamber | of the ICC had issued three warrantsherarrest of 'respectively,
Muammar Mohammed Abu Minyar Gaddafi, Saif Al-Isla@addafi and
Abdullah Al-Senussi for crimes against humanity (dan and persecutiorfy',
since it found that there were ‘reasonable groutdbelieve that the three
suspects committed the alleged crinfésh the absence of any formal legal
decisions, the international community had to rely different external
opinions. In this case these warnings proved tewdiefounded, but '[o]btaining
fair and accurate information is difficuf?.

4.2 Timing

Timing is another complex question. The resporighib protect demands
the international community’s timely and decisivetian. The UNSC must
decide rapidly whether there is a case for pregantr reaction, and, within its
own reaction, it must make a solid, but swift deeison authorising military
intervention. All of these situations may produos, the one hand, premature
action or, on the other hand, delay. Accordinghte Special Adviser to the
UNSG 'the concept of R2P rests on preventibhle explains that, in the case
of Libya, the international community sought ‘tdeirvene soon enough to
prevent mass violence' without ‘clinically’ proviwhat happened.

*" International Criminal Court (Press release): Piia} Chamber | issues three
warrants of arrest for Muammar Gaddafi, Saif Akl Gaddafi and Abdulla Al-
Senussi.
http://www.icc-
cpi.int/menusl/icc/situations%20and%20cases/sitnatioc0111/press%20releases/pre_t
rial%20chamber%?20i%20issues%20three%20warrants%&Rdrrest%20for%20mua
ZQmar%ZOgaddafi_%203aif%20aI—isIam%209addafi%20arﬁlﬂ’x{a28.08.2011]

Ibid.
9|CISS Report op. cit. para. 4.28.
* Luck, Edward C. (Interview with Andreas Ross, 28rivh 2011): Council Action on
Libya ‘historic’ Implementation to RtoP.
http://www.ipinst.org/news/general-announcement/R@4k-council-action-on-libya-
?listoric-implementation-of-rtop-.html [28.08.2011]

Ibid.
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4.3 Voting

By the decision-making process within the UNSC, fhe permanent
members bear particular responsibility becausénef fpower of veto granted
under the UN Chartéf. Therefore the ICISS requested the permanent member
(by passing a resolution ‘authorising military mention for human protection
purposes’) not to use their veto if 'their vitatstinterests are not involved' and
if, otherwise, the majority support the decistorsimilarly, the UN SG urged
the permanent members 'to refrain from employinthmeatening to employ the
veto in situations of manifest failure to meet ghtions relating to the
responsibility to protect® In the Libyan case, by voting on Resolution 1973,
two of the permanent members (China and Russidg@iabd. Some argue that
this raises doubts about the legitimacy of the glecj as, with the other three
states who abstained (Brazil, Germany and Indfe&y trepresent more than
40% of the world's populatioP?.

4.4 Right intention

As earlier discussed, the ‘right intention' of ditaiy intervention is often a
critical element. It is important 'not to undermiR2P by confusing civilian
protection with other motives such as regime chamgesource contral®. The
mission in Libya reached its human rights protecoal but, simultaneously,
the regime collapsed, which was probably not thiengmy intention of the
allies, but necessary to disable the regime’s apptcharm its own people.

5. Conclusions

The crisis in Libya was a test case for the inteonal community's
commitment to the 'responsibility to protect' piptes agreed to in 2005. The
international community passed the test. Its timalyd decisive action
demonstrates that the UN member states are abkcttromptly and in
accordance with the R2P standards in order to girobelians.

By passing Resolution 1973, it was the first tinmattthe UNSC had
activated the doctrine to maintain internationalagee and security. The

*2UN Charter, Art. 27(3).

3 |CISS Report op. cit. para. 6.21.

> UN SG Report op. cit. para. 61.

%5 Kumar, Keerthi Sampath op. cit.

*% International Coalition for the ResponsibilityRootect: Impact of Action in Libya on
the Responsibility to
Protect.http://www.responsibilitytoprotect.org/R#P0in%20Light%200f%20Libya%
20FINAL.pdf [22.08.2011]
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international response to the Libyan situation stubwow to implement the
theory of R2P in practice, whilst the military intention followed R2P
principles and reached its goal.

This is an important precedent — and not merelsegpect of implementing
the R2P doctrine. It sends a clear warning to oftegfime leaders that
committing mass atrocities is 'unacceptable behavmr a UN member state in
the 21st century and that their crimes are likely to be punished.

> UN SG Report op. cit. para. 57.
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DNA Analysis in Hungary

HERKE, CSONGOR—-TOTH, D. CSENGE

ABSTRACT As new developments emerge in the field of DNAcantinue to
advance methods and means in the work of poliece$orthen courts, prisons
and other organisations and the criminal justicesteyn as a whole must face
fundamental changes in forensic DNA testing. Tlolrtelogical advances in
DNA analysis will provide the means to prevent aathbat crime at a higher
level.

The authors would like to share some thoughts athmubasic rules of DNA
records, DNA analysis, the weight and structurexgdert opinion on DNA and,
last but not least, they would like to introducaleort case study where DNA
testing was admitted as evidence. Technologicdirfgs regarding DNA and
their strict regulation should be seen as waysriabée the authorities and to
exclude the possibility of falsification and coniaation of such evidence — in
this way not allowing the strength, weight and ashitiility of DNA evidence in
legal procedures to be undermined

1. Introduction

In terms of the changes which have taken place i@gemt years, one of the
most telling scientific findings was that of DNA hieh plays a huge role in
forensic science as a material suitable for petswientification. The main
consideration is that DNA can be found in everynlivcell through inheritance;
the ratio is permanent within one single cell anis icharacteristic of a given
species - hence of humans. Within species, itfferént and characteristic of
every single individual, carrying its genetic infation code (also known as the
‘genetic fingerprint’ in the words of the Englistergeticist, Alec Jeffreys, in
1985. DNA identification is commonly accepted inrtdary also, and the first
DNA-polymorphism examination was conducted in 1993.

DNA analysis, as an element of crime detection rnigles, serves the
effective and professional use of scientific andhtelogical means and
methaods in this field and the purpose of this stisdy give an overview of the
regulation of DNA analysis in Hungary. With this mind, we would like to
highlight (slightly arbitrarily) four topics:

1) the legal regulation of the DNA database

2) the determination of DNA profiles

3) expert opinion on DNA — as evidence

4) DNA analysis in practice — a case study

83



HERKE, CSONGOR - TOTH, D. CSENGE

2. Legal regulation concerning the DNA database

There are now many DNA databases worldwide, andatgest ones are
usually controlled by a government. The USA is teduo have the largest in
the Combined DNA Index System (CODIS) which is alssed by the
Hungarian authorities and which is compatible wille international data
exchange system of the Prim Convention. It contaver 9 million records in
2011.

In Hungary, the basic legal provisions regardingfD&te provided by Act
XLVII of 2009 on Criminal RecordS.This refers to a record of judgments
against Hungarian citizens by courts of the Mengtates of the EU, records of
biometric data from Hungarian police forces andeottriminal biometric data
(the Act). According to section 3 of the Act, thertgarian system of records
consists of personal identification data, photogsagnd criminal records.

The records of biometric data held by the policé ariminal biometric data
consist of dactyloscopy (= fingerprint) records aedords of DNA profiles.

According to section 36 of the Act, the ProfessidRacords Department
(DNA database of the Laboratory of the Departmdntiomogenetics of the
Hungarian Institute for Forensic Science) must:

a) register immediately,

b) manage and forward to the legally authorised peraoi organisations,

c) analyse and compare with the data kept in the dsoafr biometric data of

police and criminal biometric data
the samples sent for registration and the DNA fesfi

The Professional Records Department issues annaitédentifier code,
simultaneously with the registration of finger apdlm prints and DNA
profiles. These are to be sent immediately to thimi@al Records Department
indicating in which record the internal identifieode can be found within the
records of biometric data of police and criminarbetric data.

The aims of recording DNA profiléss to identify the person

a) who cannot be connected to the perpetration oftinee due to the

sample found at the crime scene or found on thecbbjaring a trace of
perpetration of a crime,

b) who committed the crime, or

¢) who is the unknown deceased in an administratigeguture due to

extraordinary

! Ferencz, J6zsef: Ainiigyi nyilvantartas torténelmi fétiése[Historical development
of criminal records]in: Belugyi Szemle, Kulfoldi Figyél VVol. 13.

% Czicze, Jozsef: Problémak antigyi nyilvantartasbarjProblems of criminal records]
In: Bellgyi Szemle 1987/1.

% Viczkd, Eszter: DNS-adatbazisok a modetiniidézés szolgalatabaiDNA
databases at the service of modern law enforcenten8tudia luvenum Vol. 3, 2006.
pp. 340-354.
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circumstances surrounding the death.
The data of persons who were brought to justice
a) because of an intentional crime punishable by soprterm of five or
more years,
b) because of a crime committed in a business-liken@aar in conspiracy
and punishable by a prison term of up to threesyear
¢) because of human trafficking (section 175/B of@migninal Code),
seduction (section 201 of the Criminal Code), mesofsbanned
pornographic recordings (section 204 of the Criln@@de), living on the
earnings of prostitution (section 206 of the Criati€ode), pandering
(section 207 of the criminal Code) and smugglinggbe (section 218 of
the Criminal Code) and punishable by a prison tefomp to three years,
d) because of drug abuse or the misuse of any atihstace which is
regarded as a drug punishable by more than twe yegarisonment,
e) because of crimes committed with weapons, or
f) because of failing to file a denunciation concegréinmes against the
state (Chapter X of the Criminal Code), terrorismction 261 of the
Criminal Code), violation of an international ecamio prohibition
(section 261/A of the Criminal Code), the abusewtflear energy
(section 264/B of the Criminal Code), money lauite(section 303 of
the Criminal Code) and crimes pertaining to thepsupof an act of
terrorism (section 261 of the Criminal Code)
must be kept in the records of DNA profiles of paisunder criminal
proceedings.
Records of DNA profiles consist of three sections:
a) DNA profiles found at the scene of a crime or orobject bearing some
trace of the perpetration of a crime,
b) DNA profiles of persons undergoing criminal prodeed,
c) DNA profiles of persons finally convicted of a ceth
If a legally authorised body initiates the registma of a DNA profile, the
professional records department immediately congptirie sample to the other
DNA profiles already registered in their recordsthis comparison establishes
that the DNA profiles are the same, the departnrenthich the same DNA
profile was found shall inform the initiator accirgly.’

* Fenyvesi, Csaba — Herke, Csongor: The role ofinghtecords in criminalistics
involving a DNA database. In: Tremmel, Flérian —3déros, Bence — Fenyvesi, Csaba
(ed.): Orvosok és jogaszok a bifitefazsagszolgaltatasban. DétsiszI6 emlékkdnyv.
[Doctors and lawyers in criminal jurisdiction. Memial Volume of Laszl6 Deéq

Pécs, 2005. pp. 45-54.

® Karman, Gabriella: A DNS kriminalisztikai célu alknazasanak szabalyai
Németorszagban és Magyarorszagpihe rules of the use of DNA for forensic
purposes in Germany and Hungawgtim. tanulm. Vol 43, 2006. pp. 265-289.
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The data of persons whose DNA profile was deterchiftem the sample
found at the scene of a crime or on an object bgasome trace of the
perpetration of a crime shall be kept in the res@fDNA profiles found at the
scene of a crime or on an object bearing some tbperpetration of a crime, if
these data cannot be connected to any other pérgieaifier data. The
investigating authority or prosecutors’ office canting criminal procedure
shall send the information concerning the crimipabcedure and a sample
suitable for the determination of DNA profiles ihet case of any crime
underlying registration to organisations designdiedt or by the Government
to examine this particular question.

The sample taken from the mouth (saliva) in ordedéntify a DNA profile
shall be sent immediately to the professional @satepartment by the prison
where the sentence is being served.

According to Section 82 of the Act, the professlorecords department
shall examine other samples sent by other memlmsesstof the EU, if
authorised persons or organs have initiated theestgand it shall also compare
these samples to the data contained in the reafrdgmetric data of police
and criminal biometric data. In case the competprdfessional records
department establishes that the sample and the kégtain the records of
biometric data of police and criminal biometric alare a match, then this fact
and the data managed by the records of biometta afapolice and criminal
biometric data and the personal information relatethese data must be sent to
the requesting authority without delay.

The professional records department shall forwaed dopy of finger and
palm prints as well as the DNA profile kept in tB&A profile records (and
further data) to the investigating authority or gresecutor - upon request - in
order to investigate crimes and institute crimiprlceeding$.

According to section 84 of the Act, the followingaynrequest data from the
criminal records system and records of biometritad# police and criminal
biometric data in order to forward them to Membé¢at& of the European
Economic Area, third countries and internationglamisations:

a) on the basis of the Act on international crimineddl aid or criminal
cooperation among Member States of the EU, the &lugng authority
authorised to fulfil the obligations of internatadncriminal legal aid in
order to accomplish the aims set forth by inteoratl treaty promulgated
by law or binding provisions of the EU concerningoge of data
determined by law, international treaty or bindprgvision of the EU;

b) on the basis of the Act on International Criminalo@eration Centre and
on international cooperation of investigating auities, the Hungarian
investigating authority authorised to exchange rimfation directly, by

® padar, Zsolt: A DNS-vizsgalatok szerepe és széikgmoblémai emberélési tigyekben.
[The role and forensic problems of DNA analysisases of homicidesh: Bellgyi
Szemle 2005/1. pp. 13-29.
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reason of international treaty created for therivd8onal cooperation of
investigating bodies and promulgated by law, furi@e in order to
exchange information according to binding provisiof the EU

concerning the scope of data determined by the ofct international
cooperation of investigating authorities and intgional treaty,

c) the SIS (Schengen Information System) may, accgrtinthe Act on
cooperation and exchange of information within theope of the
Schengen Agreement Application Convention, requia¢éa from the
records on convicts, persons under criminal proeedpersons under
coercive measures and from records of biometri@a daxt police and
criminal biometric data in order to collect and viard additional
information®

Between certain countries (Belgium, Germany, Spaiance, Luxemburg,
the Netherlands, Austria, USA) for the sake of néag data according to the
rules of an international treaty, the professiomatords department shall
guarantee the opportunity of electronic comparigbfinger and palm prints -
in order to conduct criminal proceedings or prevaithes — and DNA profiles
- in order to conduct criminal proceedings - to theta kept in records of
biometric data of police and criminal biometric agor the benefit of the
designated national contact organisation of th@ewting Member State. If, as
a result of comparison, it can be established ttiatcompared finger or palm
prints or DNA profiles are a match, the professiaeaords department shall
inform the national contact organisation of thepsrating Member State about
this and forward automatically the identifier da¢dated to this finger or palm
print or DNA profile (as well as it shall indicatke fact, if the samples do not
match).

Upon the order of the investigating authority, thrganisation preventing
terrorism - as determined by the Act on the Poljcre prosecutors’ office or
the court, the professional records departmentl sloahpare the finger and
palm prints and DNA profiles kept in the recorddmfmetric data of police and
criminal biometric data through automatic data asc® the finger and palm
prints and DNA profiles registered in the recordsh® cooperating member
state concerning an individual cdse.

" Metenko, Jozef a kolektiv: Kriminalistické metdalinoznosti kontroly sofistikovanej
kriminality. Bratislava, Akadémia Policajného ZbarBratislave. Bratislava, 2004

8 Feps, Istvan: A DNS vizsgélat Szerbia buttdjarasabar{DNA analysis in the
criminal procedure of Serbidh: Tremmel, Floridn — Mészaros, Bence — Fenyvesi,
Csaba (ed.): op. cit. pp. 39-43.

® Nyiri, Sandor: A ,DNS-ujjlenyomat’-adatvédelefdataprotection - DNA
fingerprint] In: Belligyi Szemle 1998/3.
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3. Determination of DNA profiles

On the basis of the authorisation set out in Se@® of the Act, Decree No.
19 of 2010 (30 April) of the Minister of JusticecaRolice (hereinafter Decree)
on professional and methodological requirementsletermination of DNA
profiles, DNA profile determination may be carriedt by the organisation
authorised by Decree No. 282 of 2007 (26 Octobérhe Government on
organisations entitled to give expert opinion egilaly or just in certain
professional issues (hereinafter Institute), las at least two expert entitled to
act on behalf of the Institute, registered as fsie@experts in forensic genetics
and who are are members of the Chamber of ForeBsperts (if their
membership is not suspendéd).

The corpus delicti to be examined and progeny ete¢datherefrom shall be
protected from unauthorised access, physical dggiruand other negative
external influences.

The Institute shall carry out:

» the management and storage of a corpus delicti,

» the inspection of corpus delicti and securing ofijgies from residual

materials,

= the DNA extraction and quantity determination,

» the amplification of polymorph DNA loci by chainagtion (hereinafter
PCR amplification) and management and storage pfiied materials,
furthermore

» the evaluation, report and administration

* 0N separate premises.

The Institute marks each material to be examineghus delicti and progeny
individually, wrap and store them separately ineortb guarantee the integrity
of the authenticity-chain. The Institute has a datnagement system which
ensures the specific protection as determined byAitt on the Protection of
Personal Data and Publicity of Public Data of tretadavailable for the
laboratory. Further, the Institute takes part aedgsms also in the external
experience control test regarding the determinatibriincident and personal
DNA profiles, as well as the demonstration of pssfenal skills and
preparedness - organiaed by an international umstitappointed by the
European Network of Forensic Institutes.

The inspection of corpus delicti is carried outdiyleast two employees of
the Institute and one of them must be a forengierxegistered in the field of
forensic genetics and must be an active membeheiChamber of Forensic
Experts. The Institute prepares a written work dake for the inspection of
corpus delicti, the security of samples and exatawna. If there is any

19| ontainé, Santora Zséfia — Hollan Zsuzsa: A DN&sgélatok helye a szakéirt
munkéban[The role of DNA analysis in the work of forenskperts] In: Belligyi
Szemle 2002/11-12. pp. 55-62.
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divergence from this schedule, the fact and theamanust be documented. In
the documentation it must be stated whether thergence has any effect on
the determination of a DNA profile. The Instituteepares a digital photo or
video recording about the inspection of corpus ctieland sampling. The

Institution attaches an independent minute conogrithe inspection of the

corpus delicti to the documentation of the exaniimet'

Each corpus delicti may be inspected separatetysalely, one by one. The
samples from the victim and the suspect, and, éurtthe samples and objects
collected at the crime scene shall be separatemding to place and time. The
low and high copy number DNA samples shall be psed separately
according to place or time. The Institute storaggsh corpus delicti one by one
by marking them with an anonymous identifier, soleding the possibility of
changing or contaminating samples.

For the sake of determining a DNA profile, only draf of the sample may
be processed, unless one half of the sample c@ivetan adequate result. If
more than half of the sample was used for the arsathen it shall be noted in
the documentation of the examination.

The type and historic origin of the sample undedyincidental DNA profile
determination need to be determined. The quanti#ierchination of DNA
components of human origin extracted from the cergielicti must be
completed in order to be able to determine thereaifithe sample and to carry
out further analysis successfully.

A biological sample of a known DNA profile (inteineontrol) and sample
not containing DNA (reactive control) shall be attad to every group of
samples to be examined, which needs to be manaijedhs corpus delicti in
the course of the whole laboratory process. Regagrdnalysis which leads to
measurement results, other types of control (p@sitontrol, negative control,
and calibration standard) can also be added.

When DNA profiles are determined the following gemenarkers set out by
Annex 1 of the Decree must be established:

1) D3S1358,

2) FGA,

3) D8S1179,

4) HUMTHO1,

5) VWA,

6) D18S51,

7) D21S11,

8) D2S1338,

1| ¢ranth, Ida: DNS-t is vizsgalnak diniigyi szakérik. [Forensic experts also
examine DNA]n: De Jure 2004/4.

2 Fiiszter, Erzsébet — Nyilasi, Tibor: Utmutaté a DW&sgalatok végzésére alkalmas
anyagmaradvanyok felkutatdsahoz és rogzités§Baie to identify and collect
residues suitable for DNA analysis]: Foiskolai Figyeb Plusz. 1994/4. pp. 509-515.
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9) D19S433,

10) D16S539,

11) AMEL.

If during the analysis of a certain sample it ibbshed that further genetic
markers need to be examined in order to reach atlequobative value then
the Annex 2 of the Decree provides further genetckers to be analysed:

1) D5S818,

2) D13S317,

3) D7S820,

4) TPOX,

5) CSF1PO,

6) D1S1656,

7) D2S441,

8) D10S1248,

9) D12S391,

10)D22S1045.

If the special question written in the assignmehthe expert cannot be
answered with the help of such genetic markers fineher analysis, even other
genetic markers, may also be examined.

If the corpus delicti needs to be examined for D& the first analysis did
not produce a DNA profile and the quantity of tlngle enables it, then the
DNA analysis must be repeated. During the repeatedlysis alternative
analysing processes must be favoured. If duringetreduation very rare, new
allele or alleles of abnormal number are detedbed it must be corroborated
with repeated analysis.

The Decree says that identical personal originhef Ibiological samples,
which contain sufficient amounts of DNA suitabler fanalysis, can be
excluded, if there is a difference at least at thwoi or at least at two
mitochondrial DNA position. If the difference is lgnat one locus or one
position it must be evaluated whether there is tita loss of alleles,
heteroplasmy, degradation or any other genetic emhrological reason
therefore.

If the identical personal origin is not excluded,aresult of comparison of
incidental and personal DNA profile, then the ptolsavalue shall be counted
according to Bayesian analysis in order to prowedhgin of the sample. The
probability ratio (PR) must be determined accordm@nnex 3 of the Decree:

3 Hautzinger, Zoltan: Néhany gondolat az emberi IMN®Siinalisztikai vizsgalatarol.
[Few thoughts on human DNA analysis] Tremmel, Florian — Mészaros, Bence —
Fenyvesi, Csaba (ed.): op. cit. pp. 67-70.
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Probability (observed DNA profiles provided thaigin exists)

PR= Probability (observed DNA profiles provided thaigin does
not exist)

In the course of the analysis of haploid genomas, results shall be
evaluated separately and genetic statistics shathltulated separately. In case
of DNA originated from more than one person, miged suitable for analysis
the possibility of loss or incorporation of allelsisould be taken into account
when analysing low copy number biological samples.

These scientific questions cannot be answered dyntrestigating authority
or the court since they require special knowledgyg the judge cannot rely on
his own expertise regarding such matters, therdfmansic experts need to be
assigned to decide whether DNA identification canaldmitted as evidence in
court. Notwithstanding this, during the evaluat@DNA evidence a cautious
judge shall not decide solely on genetic fingetpewidence, if other factors
raise doubt.

4. The expert opinion on DNA — as evidence

In the course of a criminal procedure numeroudicdit and complicated
guestions of fact may arise and so the collectidneddence and the
establishment of an adequate and proper findingfaof requires special
scientific knowledge which is presented by the expe

If a person’s DNA sample was found on the murdeapea or at the crime
scene, it still does not mean that the investigasinthority has incontrovertible
evidence against this person. Should residuesionmiention DNA residue, be
successfully taken from a crime scene, the nexg ®ethe forensic expert’s
examination.

The Hungarian Criminal Procedure Code (CPC) detemiwhen it is
statutory to employ an expert, such as:

» if the fact to be proven or the issue to be decidadis the mental

disability of a person or the addiction of a persmnarcotic substances,

= if the fact to be proven or the issue to be decioleds the necessity of

involuntary medical treatment,

» if the identification is performed by way of biologl tests,

» upon the exhumation of a deceased person. (séi@iohthe CPC)
the court may assign a forensic expert listed énrdgister of experts, a business
association entitled to give expert opinion, an ek institute, or body,
institute or organisation of the government asraafiby separate laws, and, if
this is not possible, a person or institution pess®y adequate knowledge
(section 102 of the CPC).
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The essential obligations of the expert are to eoae and to give an expert
opinion which must be based on a professional exatioin. Today this mainly
means by the use of state-of-the-art STR DNA teldgyo The examination
should be conducted by using the tools, procedares methods available
according to the present state of science and mgatefessional knowledge. In
order to be able to examine the subject in questia expert is entitled to be
acquainted with all data required in order to mieist obligations. He may
inspect the documents of the case, be present articedural actions, and may
request information from the defendant, the victihe witnesses and the other
experts involved in the proceedings, or even rdgfigther data, documents
and information from the assignor (meaning to gadtess to the criminal
records as well, including the records of biometiata of police and criminal
biometric data). Additionally, in order to enableetexpert to perform an
accurate DNA analysis the protection of the crisital to the protection of
evidence and, hence, to the successful solutican @fme. Because extremely
small samples of DNA can be used as evidence, apaitention must be paid
to contamination during identification, collectiqureservation, and testing. The
fewer people handle DNA evidence (and practicatly kind of evidence), the
better.

The expert submits his opinion under his own nameral or written form,
within the deadline set by the proceeding authoiitiye expert opinion shall
include:

* information regarding the subject, the procedures #ools of the
examination as well as the changes in the subjet¢he examination
(diagnosis),

= a brief description of the examination method,

» a summary of professional assessments (professiassdssment of
facts),

= conclusions drawn from the professional assessrokriacts and the
answers given to the questions raised (opinion).

However, a paradoxical situation arises when thaiap submitted by the
expert is evaluated by the court, since the casigas an expert since the judge
considers himself not sufficiently competent in tfigen scientific issue; but
then, the expert opinion is still evaluated by $hene judge.

In case the expert opinion is incomplete or comttadtself, or it otherwise
seems necessary, then the following five steps bristiken:

= primarily, the expert can be called upon to providieher information,
and, if this information is still not enough, thepert has to complete the
opinion,

= secondly, the expert giving the opinion shall bartleand questioned,

= thirdly, if the issue is still problematic, anothexpert shall assigned to
examine the same fact beside the first one (thistadutory if the
prosecutor or the investigating authority has amsigan expert in the
course of the investigation and the accused ordéfence counsel
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submits a motion to this effect within 15 days daling the delivery of
the indictment),

= if the opinions of the experts differ on a professil issue which has a
substantial bearing on a decision in the case, tthamifference shall be
clarified by concurrent hearing of the experts,

= at last, if none of the above mentioned possiediis successful then the
proceeding authority shall order to obtain a nepegixopinion.

5. DNA analysis in practice — a case study

Technologies of DNA analysis have developed sigaiftly in Hungary in
the past years. In 2004 and 2008 in Baranya Cdhetg were two cases where
DNA analysis was carried out, namely crimes whidravcommitted with the
use of hand grenadé&s.

In the expert opinion concerning Criminal Case Bl@’2004 the expert laid
down that the DNA was extracted from the objeafjuestion (the safety pin of
the grenade) by using the Chelex method as a puoeddr obtaining a DNA
profile. The DNA regions with short repeat unitalled Short Tandem Repeats
(STR)) were amplified by polymerase chain reacti®CR). The PCR
amplification products of different sizes were diedl by automated X-ray
fluorescence procedure and capillary gel electrogdis.

In the case of 2004 the analytical result was detexd on the following
STR loci:

1) SE33,

2) D3S1358,

3) VWA,

4) FGA,

5) Amelogenin,

6) D8S1179,

7) D21S11,

8) D18S51,

9) D5S818,

10) D13S317,

11) D7S820.

The expert found various (in some places 6-7) DNMAracteristics.
Following this, DNA had been extracted and isolatedh the same
procedure from the blood samples of the victimgpssed perpetrators and
other persons who might be connected to the crinoiifience. As an interesting

14 padar, Zsolt — Firedi, Sandor — Angyal, Mikl6sinkinalisztikai (DNS-) vizsgalati
lehetiségek Ujszildttmegdlésekbghhe possibilities of forensic (DNA) analysis in
cases of infant homicidegj: Belligyi Szemle 2001/1. pp. 69-72.
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remark, it must be mentioned that the DNA foundtioa safety lever of the
hand grenade was identical to the victim’'s DNA.

In this particular expert opinion the expert statieat it could not be proved
that the sample found on the safety lever of trenade originated from the
examined persons; however, taking into considerate quality of the micro-
traces found on the safety lever (low copy numh&N) sample) the expert
could not exclude with complete certainty that gegsons in question did not
touch the safety lever.

In Case No. 164/2008, the expert completed a clgaim order to extract
DNA from the samples taken from the safety pin #relexamined persons by
using proteolysis, organic extraction and ultrgrdtion. The concentration of
the potentially present human nucleus DNA in theankd samples were
determined by ABI Prism 7500 SDS device executimgl-time PCR
amplification (Quantilifer Duo DNA Quantification i Applied Biosystems).
In the samples 8 to 9 or in some case even 15 popmDNA regions (loci),
and Amlogenin loci (determining gender identificati a.k.a. sex-typing) was
examined with the help of a Minifiler Kis (ApplieBiosystems). The DNA-
characteristics (alleles) of the amplified by PCRrevdetermined by an ABI
Prism 3130 device.

According to the cleaned samples the following leere examined:

1) D3S1358,

2) VWA,

3) FGA,

4) Amelogenin,

5) D8S1179,

6) D21S11,

7) D18S51,

8) D13S317,

9) D7S820,

10) D16S539,

11) CSF1PO,

12) D2S1338,

13) THO1,

14) TPOX,

15) D19S433.

As is evident, in the two DNA analyses of the twitiedent cases, which
took place four years apart, mostly the same logienexamined (D3S1358,
VWA, FGA, Amelogenin, D8S1179, D21S11, D18S51, D3BR D7S820). At
the same time, in 2004 two more loci were examiwhkich had not been in
2008 (SE33, D5S818). Further, there are six macevitiich were found only
in the latter examination (D16S539, CSF1PO, D2S13BH01, TPOX,
D19S433).

If we look at the loci listed in the Annex to thedee, the loci examined in
the two expert opinions can be summarised in theviong chart:
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Loci to be examined according to the Decree 2004 Case 2008 Case
1. D3S1358 X X
2. FGA X X
3. D8S1179 X X
4. HUMTHO1 X
5. VWA X X
6. D18S51 X X
7.D21S11 X X
8. D251338 X
9. D19S433 X
10. D16S539 X
11. AMEL X X

Loci which may be examined according to
the Decree

. D5S818 X

. D13S317

X

D7S820 X

TPOX

X| X[ X| X

. CSF1PO

. D1S1656

. D25441

. D10S1248

oo/ N|lo|u A w N -

. D12S391

10. D2251045

Loci not mentioned by the Decree

1. SES33 X

6. Conclusion

Although 99.9% of human DNA sequences are the saraeery individual,
a sufficient part is different to make it possilite distinguish one individual
from another (except for monozygotic twins). It mhe regarded as one of the
most important forms of evidence available duggdastability, since DNA can
remain for hundreds of years and analysis can bdumed even on old bone
residues. Furthermore, DNA can be found in almast kind of biological
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residue, and so it can be suitable for identifarat{or exclusion). In addition,
DNA does more than simply identify the source shanple in criminal cases; it
can be used in searches for unknown people or mag give information

about gender, race and eye colour of a personpoutahe exact place of
someone at the scene of a crime. It may dispro\ailaic®

Despite the great advantages which DNA evidenceottem, it is still far
more costly than serological examinations, andnéeessary special, thorough
analysis requires a good deal of time and compkpertise. In addition, there
are no commonly accepted standards in forensic Bekninations. Moreover,
it has been shown that it is possible to manufaciNA in a laboratory, so
falsifying evidence, and, in practice, enablinggedo create crime scenes and
throw suspicion on innocent people. In additiore ttontamination of DNA
evidence is quite easy since DNA testing requirdg a very small sample of
DNA.

In the near future, due to technical innovatiors probable that new genetic
systems will be identified and that they will reguimore, and increasingly
developed, technological support. The next germraif DNA techniques may
change fundamentally the nature of forensic DNAngration and may play a
still greater role in taking evidence (especiallyidentification). The use of
state-of-the-art technology may play a more sigaift role not only in criminal
procedures, but also in other judicial and offigiedbceedings.

!5 szarka, Eréi — Palagyi, Tivadar: The Hungarian patent pradticexamining
applications concerning recombinant DNA procedlreProceedings of the Hung.
Group IAPIP. Vol. 19. 1992. pp. 51-56.
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The theoretical approaches to the right of action —
the implementation of right of action theories
in legal practice

KIRALY , LILLA

ABSTRACT In general, interaction between legal theory andqpice raises
numerous questions. From the aspect of legal practhe question arises as to
whether legal theories exert any influence at alllegal practice and, if they
do, how this is manifested in judgments, or otheewin the resolution of cases.
Can court judgments be explained by legal theasbtizgumentation? From
the point of view of legal theory, what role dousmns to specific cases play in
practice in legal theoretical explications? Withithe problematics of
interaction between legal theory and practice, thgsiestions seem to be too
general and impossible to answer within the scdpie short study, and so it
would seem reasonable to examine them in the domtexhe practical
implementation of a specific legal institution ofilcsubstantive and procedural
law. My topic concerns right of action theoriesatihg to a plaintiff's initiation
of action. Right of action theories deal with rigldnd obligations relating to
judicial protection, and the issue raised by ledalgmatics is: on the basis of
what right can a plaintiff apply to the court? tsin fact, a right at all — that is,
one which gives rise to specific obligations foe tbourt - or is it a mere
possibility with incidental consequences? The goestwhich various ‘right of
action’ theories attempt to address concei(l) the theory based on a private
law approach(2) theories based on a public law approatie @bstract right
theory, the actual right theory, the dual right d¢ing) and (3) modern theories
(the socialist theory, the claim to justice, thehtigpof action and the right of
access to the courts).

1. The meaning of ‘right of action’ and related bak
notions

The exercise of judicial power is necessitated bgestial state interest,
since the state cannot allow its citizens themseteedetermine the limits of

'Kengyel, Miklés: Magyar Polgari Eljarasjog (HungariCivil Procedure). 9th revised
edition, Budapest, Osiris 2008. p. 221.
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their actionsvis-a-visothers; nor can the state allow any institutiotadee such
actions which are not a judicial institution auiBed by the state.

A party requests legal protectiamithin the framework of civil lawsuit
from the couft which — according to today’s generally recogniseéev’ -
functions within the framework of a dual legal t&laship defined by &za
MAGYARY: ‘it consists of two public law relations conditia on each other
between the state and each litigant, on the basihioh the state defines, at the
request of one party and on hearing the other, thewarties should act within
the framework of some private law relatién.’

The notion ofrights assertioris connected with the legal protective role of
the civil lawsuit. Accentuating this role of a dil@wsuit was ‘fashionable’ in
academic legal literature in the first half of 2@" century’ and,according to
this, the main instrument of the assertion of ciights before the court was

2 Magyary, Géza: A magyar polgari peres eljarastatep (Fundamental Doctrine of
Hungarian Civil Proceedings). In: A perbeli cselékyek tana, (The Study of
Procedural Acts), Budapest, Franklin-tarsulat, ffklia Publisher) 1898. p. 6.

3 State jurisdiction or litigation was created ti@vpeople remedying their rights or
injuries by taking the law into their own handshigh might lead to further rights
injuries. The party alleging the rights injury techwith his complaint to someone with
the authority to make a judicial decision (chiaftding, tribal assembly) and asked for
a legal remedy. The complaint starting the law&b# action) emerged from this. In a
process regulated by Roman law the procedure \aagadtby the plaintiff presenting
his claim and asking for the correct formula fag firocess. If the defendant wished to
defend the action, the praetor or magistrate wéarichally granted permission for the
action, appoint a judge, inform the parties offdvenula and declare those present to be
witnesses. This is recognised as the formal sfartazeedins by the magistrate,libis
contestatig in which both parties leave the decision in tlaise to a judge under the
conditions of the formula.itis contestatids to provide a remedy for legal disputes
between the parties. In: Hamori, Vilmos: Anyagi fegkereset. (Sustantive Law and
Actions). Jurisprudential Journal, 1978/ 10. 56.61

“The government, under authorization of the law, tcansfer the right of decision
making to legal forums other than the court, fatamce arbitration court, however, the
arbitration decision, always presupposes two cotgr@ne between the parties, who
agree that, instead of the state court, a thirtypeitl make the decision in their dispute,
and one between the parties and this third persmnmakes the decision. These give
rise only to private law relations and not pubéiwirelations. In: Magyary, Géza: A
magyar polgari peres eljaras alaptanai p. 19.

® Kengyel, Miklés: Magyar Polgari Eljarasjog 2008 B{-38.

®‘Dual legal relation theory'. In: Magyary, Géza:magyar polgari peres eljaras
alaptanai p. 11.

7 Jancso, Gyorgy: Magyar polgari térvénykezési(fdgngarian Civil Procedural Law).
Kolozsvar, Bookstore of Lepage Lajos, 1908. pSée also Falcsik, DezsA polgari
perjog tankdnyve (Textbook of Civil Procedure). Bpdst, Grill Publisher, 1910, p.
12.; Magyary, Géza: Magyar polgari perjog (Hunga@ivil Procedure). Budapest,
Franklin, 1913, p. 5.
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constituted by the lawsuit itself. This was alsteneed to as a ‘legal protective
proceeding’ by Hungarian procedural jurists in 208 century?

The civil legal protective proceeding is commenbgdanaction? and the
judicial means of legal protection is the judgm@nfThe lawsuit may be
commenced by a person interested in the legal gisgod/or who becomes a
plaintiff as a result of filing the actiof.The action is a (justified) application to
the court for legal assistance and for the exexfifedicial power by the state.

Claimis not a distinctly legal notion: it is a demandyigh or a desire based
on a presumed or existing right or justified n&ebh academic legal literature
one may find various definitions for the plaintiff'claim as a legal
notion}3which may be divided in two main groupsibstantive law claims and
procedural law claimsThe substantive law (private law) claim itselhsbtutes
the subject of the legal dispute, which is ideatfiwith the legal title.
Procedural law claims may themselves be divided tintee group$. The first
is the tlaim to legal protection(Rechtsschutzanspruch), which was introduced
into academic literature relating to civil procealuaw by AbOLF WACH,'®> The
second is the conception of the claim (prozesséAaigpruch), according to

8 Magyary, Géza — Nizsalovszky, Endre: Magyar polgarjog (Hungarian Civil
Procedure). Third edition. Budapest, Franklin Rahsr, 1939, p. 1.

® Hungarian legal literature differentiates betw#wnsubject-matter and the content of
the action. The subject-matter of the claim isgtibstantive right to be enforced; the
content is the express request for a decision todme by the court, in consideration of
the type of legal protection the party is asking feccordingly, we can differentiate
between: actions for performance, declaratory amgtitutive actions. Kengyel,

Miklés: A polgéri perrendtartds magyarazata (Exataom of the Code of Civil
Procedure). In: Németh, Janos — Kiss, Daisy (e8gegond revised edition, Budapest,
Complex, 2006. p. 712.

19 Falcsik, Dezé op. cit. p. 9.

1 Kengyel, Miklés: Magyar Polgéri Eljarasjog 200824.7.

12 Claim: ‘Desire, demand something that is crugigchieving a goal or result.” In: A
magyar nyelv értelmézszotara (Hungarian Monolingual Dictionary), 3.emuit
Budapest, 1970. P.451-452., See Hamori, Vilmosibpp. 611. ‘Neccessity appearing
in a concrete form.’” In: Tudomanyos és Kéznyelva®zk Magyar ErtelmézSzotara
(Hungarian Scientific and Colloquial Monolingualdfionary),
http://meszotar.hu/keres/igény (22.05.2011)

13:Claim’ as a legal term was first defined by Winbsid, according to whom ‘in
Roman law, legal order is not a system of rights,sbsystem of enforceable claims and
the action is an expression of this, although itdsthe same as a rights claim.’ In:
WindScheid, Bernhard: Die Actio des romischen Zeghts vom Standpunkte des
heutigen Rechts. Duisseldorf, 1856. pp. 2, 5, 46, &sdHamori, Vilmos op. cit. p.

611.

4 Hamori, Vilmos op. cit. pp. 611-612.

13 A private law claim is the same as a claim to lggatection against the state. In:
Nizsalovszky Endre: Az alanyi maganjog és a peffiujective Civil Law and Rules
of the Court), Budapest 1942. p. 25.
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which the plaintiff applies to the court to protect his rights by pagsia
favourable judgmerf Third is the procedural law claim (prozessuale
Anspruch) which is distinguished from the substantiaw claim and is the
claim identified with the allegation of the rightutihg the proceedings
(Rechtsbehauptung). This constitutes the groundherapplication for legal
protection (Rechtsschutzgesuch), which already sdhe substantive law
claim asserted within the framework of the legalgeredings’ Consequently,
the claim to legal protectior- according to the conception that has crystallised
in academic literature over the decades — is thigepaclaim against the state
for a favourable judgment corresponding to thegaleposition - namely, a
claim to an order of performance, a declaratora aonstitutive judgment, a
claim to the enforcement of an assertion of a sultise law claim by way of
judicial enforcement or a claim to the provisionsefurity so as to ensure the
satisfaction of claims by an order of attachmenthergranting of a provisional
measurée®

In the sphere of rights assertion, the legislatmuees that those interested
have extensive possibilities for recourse to intihs administering justice (a
court, notary public, mediator etc.) for settlifgeir disputes, that is to say, it
ensures the person seekng his rights the posgibfliaccess to the courts (or
other authoritiey. The claim to the administration of justide essentially the
parties’ claim on the state to cary out the admai®n of justice
(administering the law), which is a subjective poblaw right of parties
founded on the Constitution. This is how the nowdmights assertion leads us
to the examination of the question afcess to justiceWhat does access to
justice mean? — asks Blankenburg, before continulhgneans that law,
substantive and procedural legal knowledge, mustmagle available and
accessible for everybody. The research ‘Access to Justice’ launched by
MAURO CAPPELLETTI and BRYANT GARTH in the 1970s laid down as a basic
proposition that the existence of any substantiv@rocedural legal right, as
well as the commencement of a lawsuit, is meanasgigithout the possibility
of the effective assertion of the right. Therefaethe end of the 1970s, access
to justice was defined as any possibility ensuceditizens — supported by the

1% For example, Rosenberg, Leo; Lent, Friedrich;rStefiedrich represented this
approach.

" Nikisch, Artur: Der Streitgegenstand im Zivilprase Tiibingen, 1935. p. 91.

18 Rosenberg, Leo: Lehrbuch des deutschen Ziviggsrzechts (Lehrbuch), Berlin,
1927.p. 259. See in Kengyel Miklds: A jogvédelményg, mint a polgari eljaras-
jogtudomany ,termékeny tévedése’ (The Claim to L&yatection as the ‘Productive
Mistake’ of Civil Procedural Science), (Official dimal of Jurisprudence), 1986/11. p.
550.

19 Blankenburg, Erhard: The Lawyers’ Lobby and thelféfe State: The Political
Economy of Legal Aid. In: Regan, Francis — Patergdan — Goriely, Tamara —
Fleming, Don (eds): The Transformation of Legal Ambmparative and Historical
Studies. New York, Oxford University Press, Firgliton, 1999. p. 131.
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state — to assert their substantive legal rifh®onsequently, from this aspect,
asserting rights is always a notion preceding actesgustice, since asserting
rights shows to whom and on what conditions theiaidtnation of justice is
available, whilst access to justice is a categdnickv presupposes the assertion
of rights. Hence the difference between the notafrtbe assertion of rights and
access to justice may be grasped in the factwhtit regard to access to justice,
CAPELLETTI does not speak merely of rights assertion, butmaking rights
effective.*

2. Specific right of action theories

The action andright of actionare not identical notions. The right of action
means rights and obligations connected with legategtion by the judge,
wilstction refers to the means of legal protection.

In procedural law, the foundations for the scient&#xamination of action —
as the means of instituting legal proceedings -eved by works dating from
the 19" century, which provided a thorough analysis ofhsic institutions of
civil proceedings. Amongst these, one of the relétapics was the legal nature
of the action. With the exception of the Italianu@PPECHIOVENDA® and the
Hungarian &NDOR PLOSZ,? the proponents of right of action theories in the
second half of the focentury* consisted of German legal scholars. As a result
of the political changes in the 2@entury Hungarian and German socialist legal
professional literature dealt with the claim todegrotection only at the level of
the history of science. This was due to the expressective stance of
contemporary legal procedural science — itself wuthe scientific prestige of
those rejecting the theory and the weight of tlyiarents against 7.

% Cappelletti, Mauro: Access to Justice. ComparaBeaeral Report, Ill. Zugang zum
Recht, Rabels 740, 1976, pp. 673-674.

2L Cappelletti Mauro — Garth, Bryant: Access to Jstis a Focus of Research. Windsor
Yearbook of Access to Justice. Vol. 1, 1981, ppXK-—

2 Chiovenda Giuseppe: Saggi di diritto processuiitecBologna, 1904., Nuovi saggi
di diritto processuale civile, Napoli 1912.

% plosz, Sandor: A keresetjogrél (Right of Actiom) Osszeggjjtétt dolgozatai
(Collection of Essays), Budapest, Magyar Tudomamiyjaadémia Kiadd (Hungarian
Academy of Sciencies Publisher) 1927.

4 Kengyel Miklés: A jogvédelmi igény, mint a polgaiiaras—jogtudomany
JLermékeny tévedése’ p. 550.

% See also: Farkas, Jozsef: Bizonyitas a polgébigrefEvidence in Civil Action),
Budapest 1956. pp. 12-22., see Kengyel Miklos: dvémelmi igény, mint a polgari
eljaras—jogtudomany ,termékeny tévedése’ p. 550.
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2.1 The right of action theory based on private law

The most famous proponent of this theory IRIEBRICH KARL VON
SAVIGNY, according to whom action originated from the breaf private law
by a specific act, which gave rise to a new private relation — of a contract-
like character — between the injured party andrifrenger, namely, the plaintiff
and the defendaft.In his view, the right of action forms part of yate law,
whilst only the act relating to the action (Klaghamg), and its conditions and
form belong within the sphere of proceedifg.herefore, Savigny, in his
position, stressed that the precondition for tiy@trof action is the existence of
the plaintiff's subjective private law right, as Was the need for its protection,
should the right be endangered or infringed. Acemydo Savigny, a person has
a right of action if he has a right under subjeztprivate law, since it implies
the infringed or endangered private law right atgb @he right to assert the
private law interest by way of force. In his opimithe right of action is the
subjective private law right in its ‘dynamic stat®’ This approach ‘tied
procedural law to private law like an umbilical dof®

SAVIGNY's doctrine certainly deserves credit for providihgat and sharply
distinguished notions. At the same time, accordimgSANDOR PLOSZ, the
infringement of a right does not constitute a legadund for the action; it is
merely its external cause which triggers it. Morm\there are cases when the
provisions of positive law allow action even priorthe infringement’

In his book published in 1856, ERNHARD WINDSCHEID*— adopting a
position contrary to Savigny’s — referred to thghti of action as a right to be
asserted against the state, whilst referring taitite against the adversary as a

26 von Savigny, Carl Friedrich: System des heutigémischen Rechts, Berlin, 1841-
1856, V. Band , pp. 4-5.

" Kengyel Miklés: A jogvédelmi igény, mint a polgaiiaras—jogtudomany
JLermékeny tévedése’ p. 550.

% p|gsz, Sandor op.cit. pp. 5.-6.

29 Kengyel, Miklés: A kereseit a birdsaghoz fordulas jogaig. Tanulmanyok Szamel
Lajos tiszteletére (From the Action to the Right#atess to the Court. Studies in
Tribute to Lajos Szamel), In: Adam, Antal (ed.) @&uJuridica, Janus Pannonius
University, Pécs, 1989. p. 1.

%0 plosz, Sandor op.cit.

3 Fries, Jakob Friedrich (1773-1843) stated evearkalindscheid in his posthumous
work entitled ‘Politic’: ‘Laws defining people’s ti@nal and wilful acts in social life,
establishing rules and obligations for the subjedthk regard to the conduct of others.
The right against another and my right constitbhtedlaim granted to me by such laws’.
In Gysin Arnold: Rechtsphilosophie und Grundlages Brivatrechts, Frankfurt am
Main, 1969, p. 230. Dernburg'’s the terms for claiight of action, and action are
merged, because according to him, claims emerged dction in a subjective sense,
meaning the right to enforce the claim, and theiestfor enforcement. Dernburg,
Heinrich: Pandekten I. Bd. 6. Berlin, 1900. p. 86&e Hamori, Vilmos op. cit. p. 611.=
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claim® Accordingly, rights and obligations relating tgé proceedings form a
peculiar contract relation, the subjects of whict the parties and the coditt.
According to his position, thactio is a special Roman institution and it is not
possible to speak ofctio in connection with modern laf. By action,
Winscheid — in the second half of the™@entury — understood an act relating
to the action, which meant the right based on whah action can be
commenced, although this could not be identicahwfite claim. He thought
that, instead of right of action, one should spedka claim, since this
constituted the basis of the right of action, whighs the consequenteThe
distinction betweeractio (substantive lawand claim (procedural law)with
regard to the notion of party contributed to tharfation of two positions in
academic literature. Aiming to thmaterial or substantive law notion of party,
only that person can be a party in a legal procgpdiho appears as an obligee
or obligor in the legal relation relating to thewkuit or — based on a later
modified version of the theory — who alleges thisinly the proceedings. The
processual or the procedural law notion of padgfines the person of parties
much more generally: plaintiff is the person who Hig action commences
proceedings and defendant is the person againstmwpmoceedings are
commenced. In accordance with this, the notion aftypis independent of
whether or not the party really appears as a partthe substantive legal
relation relating to the lawsut.

32 Windscheid, Bernhard: Die Actio des rémischen [Féghts vom Standpunkte des
heutigen Rechts, Dusseldorf, 1856, pp. 222-223.

%3 Cristoph, Martin: Vorlesungen iiber die Theorie destschen gemeinen biirgerlichen
Prozesses. Leipzig, Brockhaus 1855. p. 14.; Paslo&nita: A jogeé kérdése a
perjogtudomanyban és a kdzigazgatadsban (The gnedtlegal force in civil

procedural science and public administration),:Httpvw.mjsz.uni-
miskolc.hu/201001/6_paulovitsanita.pdf [10.05.2011.

3 Windscheid defineactio, as ‘the right to enforce our will by way of juditprocess’.
In Roman lawactio existed instead of rights (obligational is righthile in case of in
rem actions it existed instead of claims relatmgbligations. People won what was
granted by the court (Gericht) and not what wastgaby the right. So the action
given by the magistrate mattered, who, standing@lbwe law, granted or denied aid. In
Windscheid, Bernhard: Die Actio des rémischen Zedhts vom Standpunkte des
heutigen Rechts, Dusseldorf, 1856, pp. 222-223irskengyel Miklés: A jogvédelmi
igény, mint a polgéri eljaras—jogtudomany ,terméké&dvedése’ p. 550.

% Pl6sz, Sandor op.cit pp.14.-15.

% Kengyel, Miklés: Magyar Polgéri Eljarasjog 2008139.
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2.2 Right of action theories founded on public law

2.2.1 The abstract (independent) right of action thory

The public law approach had already appeared étrtteeof the criticism of
the right of action based on private law’. Howeubg serious step beyond the
private law approach was made in the second hatiefld' century by GRL
FRIEDRICH VON GERBER He declared that the claim of ‘subjects’ to legal
protection was enforceable against the state, bghae laid the foundations
for the interpretation of the right of action aswbjective public right’ This
was followed by the perception of civil proceediragsa public law relation by
OscAR BULOW.*® In his work published in 1868, Bilow elaborated theory
of procedural legal relation, in accordance withiockhthe proceedings are an
independent legal relation completely differentnirche substantive right
(claim), which gives rise to mutual rights and ghtions for the parties and the
court® However, the final break with the roots in privdaev of the right of
action took place in the last third of the"l@®ntury, when the proponents of the
abstract right of action theory started to treat fiight of action as independent
from the litigated private right. Based on thise thight of action is only the
citizen’s abstract right against the state, whicindependent of the substantive
private right’® Accordingly, the right of action is a public lawght against the
state - in other words, the right to adjudicatiomhich is completely
independent of whether or not the plaintiff doegeha private law right against
the defendant. This will be decided within the feamork of the lawsuit in the
final judgment*

The abstract right of action theory contributed the development of
procedural dogmatics by treating the right of actiodependently of the
litigated substantive right; however, it did nobyide a satisfactory explanation
for the nature of the right to commence an actiotne defendant’s obligatiéh

37von Gerber, Karl Friedrich.: Uber &ffentliche RegHhTiibingen, Lauppsche
Buchhandlung, 1852.

¥Kengyel, Miklés: Magyar Polgari Eljarasjog (HungariCivil Procedural Law), 10
revised edition, Budapest, Osiris, 2010 p. 221.

39 Bulow Oskar: Zivilprozessualische Fiktionen undhreiten. Activ firr zivilische
Praxis 62, 1879, p.1-96., See also Bilow Oskar:LBlere von Prozesseinreden und
Prozessvorasusetzungen. Giessen, Emil Roth, 1868.

0 Kengyel, Miklés: Magyar Polgari Eljarasjog 2010222.

“! Paulovits, Anita op. cit.

“2 According to Degenkolb, the defendant should fade in the lawsuit not as a result
of his relation with the court but because of higd relation with the plaintiff, because
the defendant’s cooperation is necessary to aclaeexision. The plaintiff can demand
this cooperation based on his personal right. Taeiff can enforce the recognition of
his personality by turning to the court, especialgause lynch-law is forbidden. Hence
the right of action arising from a personal rightipublic right, since so is a personal
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to enter the proceedings against the plaifitiffhe transposition of this theory
into today’s judicial practice means that, if thteatement of claim meets the
requirements of legal regulations, the court wal d&ibliged to proceed in the
case, regardless of whether the plaintiff has @eréable substantive right or
not. In other words, the claim to legal protectagainst the state was extended
beyond real rights injuries to alleged ones alsaadse the plaintiff has suffered
no real injury to his rights caused by the defemdtdre court will dismiss the
plaintiff's action in its judgment, which results & res iudicatd” from the
perspecive of the legal dispute. The plaintiff'si@c or the defendant’s cross-
action against the plaintiff by means of the sulsinis of a negative declaratory
action/cross-action may be expressly aimed at ¢t cequesting a judgment
that there is no legal relation between the pitiiatid the defendant.

2.2.2 The actual right of action theory and/or theclaim to legal
protection

A decade after the abstract right of action theasya result of the arguments
against it, a new theory was born: the actual ofjatction theory. Legal history tends
to contrast the abstract and actual right of adtieories with each other, although it
would be more acceptable to consider them as suppting each othér.

The proponents of the actual right of action theagyeed with the position
which had crystallised concerning the abstracttrighaction. To this, even
those are entitled who lack both the subjectivegpbe law right and the related
legal protective interest against the state, but wtnsider the commencement
of such an action as a possibility and not as &t.rig\ccording to the
representatives of the abstract right of actiorotpgADOLF WACH,*® PAUL
LANGHEINEKEN,*” KONRAD HELLWIG,"® JENO BACsG™), one is entitled to a

right. However, the above obligation of the defariddhould have preconditions: on the
one hand, the plaintiff must be acting in goodifaéind, on the other hand, the plaintiff
must really have a legal interest or right agatinhstdefendant. Degelkolb does not
examine the relationship of the state and thegmrtie only notes that the state requires
those making a statement to tell the truth. Sesk Ibi

3 Kengyel Miklés: A jogvédelmi igény, mint a polgé&fjaras—jogtudomany
JLermékeny tévedése’ p. 551.

4 Decisions made: The legal force of the final deci®f the court prevents parties (or
their legal successors) from initiating a lawsuittbe same basis or renewing the
dispute. Code of Civil Procedure, § 229(1)

> Kengyel, Miklés: Magyar Polgari Eljarasjog 2008222.

6 Wach, Adolf: Handbuch des deutchen Civilprozedsed. Band, Leipzig, Duncker
und Humbolt, 1855. Wach, Adolf: Defensionspflicimduklagerecht, Griinhuts
Zeitschrift, 1979. pp. 516-558., Wach, Adolf: Derdstellungsanspruch. Leipzig,
Dunker und Humbolt. 1889.

*"Langheineken, Paul: Der Urteilanspruch. Ein BeirégLehre vom Klagerecht
(Urteilsanspruch) Leipzig, 1899.
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right of action if he has a real, actual substantiight, based on which the

plaintiff may have a claim against the state (Qotota favourable judgment

corresponding to his actiGf. According to this interpretation, the right of
action corresponds to a subtype of the claim tallggotection, the judgment

claim, which means the parties’ right to a favolgghdgment. Therefore, the

notion of the claim to legal protection is wideaththat of the right of action,

as, apart from the legal proceeding and the judgntieere are also other means
of legal protection by the state that serve tcsBait (for example, execution or

provisional measures).

The proponents of the actual right of action thewgcognised the
defendant’s claim to legal protection, which metnatt, if one was to consider
the commencement of action as the plaintiff's rigtiten — according to
KONRAD HELLWIG — one was also to recognise the defendant’s tightquest
the dismissal of the unfounded action (Freispreghanspruch). In both cases,
both parties’ claims were aimed at securing a feafole court judgment.

The representatives of the actual right of actidmeory placed great
emphasis on the definition of the conditions of th&m to legal protection,
which — influenced by KNRAD HELLWIG — were separated by them from the
preconditions of the legal proceeding. At the satime, codes of civil
procedure do make no distinction between the puitions of the lawsuit and
those of legal protection, and so, in practice thimabsence of an explanation
provided by positive law — this idea proved uselessl became the most
‘vulnerable’ point of the theory. Apart from the lasting and precise definition
of notions, the most powerful counter-argumentagiagainst the claim to legal
protection is that the parties have no right t@awtirable judgment against the
state exercising judicial power. This is explairmBdthe fact that no source of
law can be found that would lay down such an okiligefor the state or coutt.

2.2.3 The dual right of action theory

Going beyond &vIGNY'’s private law approach, both the proponents of the
abstract and actual theories accepted the pubdicniture of the action and
gave similar explanations (renouncing self-H8lj, claim to legal protection

8 Hellwig, Konrad: Anspruch und Klagerecht. Beitramgen Biirgerlichen und zum
Prozessrecht, Jena, 1905. p. 8.

49 Bacso, Jetit A jogvédelem éifeltételei a polgari perben (Requirements for Le%dl
in Civil Actions). Maramarossziget, 1910.

*Kengyel Miklés: A jogvédelmi igény, mint a polgé&fjaras—jogtudomany ,termékeny
tévedése’ p. 552.

*! bid.

*2 |bid. p. 555.

>3 |bid.

> Degenkolb, Heinrich: Einlassungszwang und Urteitsm Beitrage zur materiellen
Theorie der Klagen inbesondere der Anerkennungsklagipzig, (1877) pp. 31-32.
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which everybody is entitled 8) The public law right of action theory split
into two branches within a short space of time.sTban be explained by
significantly different views which had evolved cemning the question:
Who?® against whomi’ to what exterif and on what preconditiotiswas

entitled to legal protection deriving from the rigif action? As a result of these
views, the doctrine of the claim to legal protectimoved to the centre of
scholarly criticism in the first decades of thé"2fentury. Its critics contested

See also Kengyel Miklds: A jogvédelmi igény, mimagari eljaras—jogtudomany
JLermékeny tévedése’ p. 551.

%5 Langheineken, Paul op. cit. p. 17.

*% If we consider the commencement of an actionright instead of simply an option
of the plaintiff (as the representatives of thetidts right of action did), we also need to
recognize that in case of an unfounded lawsuitd#fendant has the right to request the
action to be dismissed. If the plaintiff's claimadavourable judgment is unfounded,
there is a claim for legal protection on the defent side, that is, the court needs to
decide in favour of the defendant. In: Kengyel M&l A jogvédelmi igény, mint a
polgari eljaras—jogtudomany ,termékeny tévedés&53.

>" The claim for legal protection is primarily diredtagainst the state (court), which —
in certain cases — may be forced to carry outratdsing to the legal protection.
According to Wach, the claim to legal protectiom edso be enforceable against the
defendant, who has to endure the acts of legaggtion. This opinion was rejected by
academic literature, because the defendant’s dldigéo endure exists in relation to the
state, not the plaintiff. According to Bacso, itisnecessary to state the obligations of
the defendant, because the law in abstracto, tggjent in concreto binds the
defendant regardless of his/her will or assent. dlamtiff turns to the state for legal
protection, not to the defendant, who could novjate it, at best he could meet his/her
obligation relating to legal protection. In: Wa&dolf: Handbuch des deutchen
Civilprozessrechts p. 19.

The detailed theoretical elaboration of the defatidaclaim to legal protection is
connected with Bilow, Oscar: Klage und Urteil. EGrundfrage des Verhaltnisses
zwischen Privatrecht und Prozess. Zeitschrift #utdchen Zivilprozess. Vol XXXI.
1910. pp. 23-24. Bacso, Jer\ jogvédelem édifeltételei a polgéri perben, See also
Kengyel Miklés: A jogvédelmi igény, mint a polg&liaras—jogtudomany ,termékeny
tévedése’ p. 553.

8 Wach doubled the subject-matter of the lawsuig isrthe litigated substantive legal
relations, the other is the plaintiff's and theatafant’s claim for legal protection.
According to him, the claim for legal protectionaiso valid, if there is no litigated
right. As an example, he mentions the plaintifési@n for negative declaratory
judgment, the aim of which is not to bind the adagy in connection with the
subjective right, but to maintain the undamageadllstatus of the plaintiff. In: Wach,
Adolf: Handbuch des deutchen Civilprozessrechtslpg23., Kengyel Miklds: A
jogvédelmi igény, mint a polgari eljaras—jogtudomatermékeny tévedése’ p. 552.

*9 According to Langheineken, the assertion of awlair legal protection depends on
four conditions: the facts of the case, the legsiliyificant nature of the claim to legal
protection, and conformity with substantive andgaatural rules. In: Langheineken,
Paul op. cit. pp. 21-33.
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both its practical importance and its theoreticalue, and rejected it as
‘scientifically improductive’. Its proponents negdt that the plaintiff would
have any right to a favourable judgment prior te fiting of the action, since
the right to judgment arises only at the time @& tionclusion of the trial — that
is, when the court must decide the case eitheavour of the plaintiff or the
defendant® Besides the rejection, however, there were aldemgts to
reconcile the abstract and actual right of acti@oties. These gave birth to the
‘dual right of action theory* as professed by the HungariadzZ& MAGYARY .
He claimed that the person whose private right teedn infringed or
endangered clearly had a right of action. On therohand, the person who had
suffered no injuryas also entitled to this right, because he wasdeive equal
treatment under the la%. Everyone is entitled to the right to institute
proceedings, without the provision of securitycsinif it was conditional on the
provision of security, it would render the plaifiif situation rather difficult.
This could also lead to the plaintiff not receiviegal protection. Therefore, the
law rather tolerates the initiation of unfoundedvdaits than deprive those
genuinely injured or endangered of the right of tgcton. Accordingly,
MAGYARY thinks that everyone has a right of action, sooagymay initiate
legal proceedings without the provision of securfyl plaintiffs receive the
same treatment, regardless of the extent to winiel aiction is well founded.
All this serves the purpose of avoiding adversea$ on the person whose
right has really been infringed or endangered.

The practical significance of this theory lies,tbe one hand, in anticipating
the basic right of access to the courts, and, erother hand, in separating the
preconditions of the legal proceeding and thosthefclaim to legal protection
(the successful action).

2.3 Modern right of action theories

The abstract and actual right of action theorieseweavily criticised, and
neither was acceptable for legal dogmatics, althahg influence of both may
be detected in modern right of action theoffesccording to ®SEFKOHLER,®*
the legal proceeding constitutes a legal relatiaiusively between the parties,
because in legal proceedings rights and obligatayise only for the parties.
The court participates in the proceeding as an eéraf public law, but this
does not involve the court in a public law relafitrecause the court is not
legally interested in the lawsuit. The legal pratieg does not give rise to

9 Kengyel, Mikl6s: A jogvédelmi igény, mint a polgatjaras—jogtudomany
JLermékeny tévedése” p. 554.

®1 Kengyel, Miklés: Magyar Polgéri Eljarasjog 2008 p2-223.

2 Magyary, Géza — Nizsalovszky, Endre op. cit. [8.35

83 Kengyel, Miklés: Magyar Polgari Eljarasjog 2008223.

% Kohler, Josef: Der Prozess als Rechtsverhaltnisiieim, 1888.
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rights for the parties against the court in anyeotivay either, since the state —
by the administration of justice — merely perforitssduty toward the parties.
According to Kohler, the idea that people are nditled to legal protection
from the state is proven primarily by the fact thett-one considers legal
protection an acquired right. JuLIus WILHELM PLANK holds a differing
view® the legal order confers the power of decidingletisputes on the state
and, for this purpose, it establishes a speciahmrghe court, and it forces
citizens to settle their disputes before the couartaccordance with this, one
may speak, on the one hand, of a public law obbgadf the court, and, on the
other hand, of the public law rights of parties. &sesult, a legal relation is
formed between the court and the plaintiff, andylmega between the court and
the defendant, insofar as the defendant objectthéoapplication of force
requested by the plaintiff. It follows from RANK’S view that the action is a
right in relation to the court, since, based onpghaciple of party control, the
initiation or non-initiation of proceedings deperaglusively on the plaintiff,
by which he recognises the public law right of @aefidistinguishing between its
procedural law and substantive law sides. The phaee law side means that
the defendant — based on the plaintiff's action aynbe forced to become
engaged in the lawsuit; on the other hand, the maatde is constituted by the
fact that the defendant can be ordered to satisfylaim®®

The representatives of modern civil proceduralremeusually agree that the
action, apart from the substantive right, also cases the assertion of the right
or lawful interesf® With respect to this, AszLO GASPARDY divides the notion
of rights assertion into two: a clear distinctiorush be made between the
abstract possibility of somebody becoming the aniti of a civil judicial
proceeding (‘right of action’) and the actual sttaa where the person initiating
the proceeding is in possession of the conditiofssuccess (‘right of
actionability’).”® The right to commence an action means the righegal
proceedings, while the right of actionability meanise right to the
enforceability of the claim. The right to commerareaction can essentially be
considered the modern expression of the abstgiut off action, while the right
of actionability can be regarded as that of thealaight of actior"

% Paulovits, Anita op. cit.

% pPlank, Julius Wilhelm: Lehrbuch des deutschenlgivizessrechts. Band IlI.
Zivilprozessrechts. Band Ill. Nérdlingen, C.H. Bedi887.

%7 Ibid p. 199. See also in Paulovits, Anita op. cit.

% paulovits, Anita op. cit.

89 Kengyel, Miklés: Magyar Polgéri Eljarasjog (Hunigar Civil Procedural Law).'s
revised edition Budapest, Osiris 2005. p. 212.

"0 Gaspardy, LaszIl6: A jogérvényesitést elsegs akadalyozé kériilmények vizsgélata
a magyar polgari igazsagszolgaltatasban (ExamiRawgors Promoting and Preventing
the Prosecution of a Right in Hungarian Civil Jos}tj Budapest, Hungarian Academy
of Sciences Publisher 1985, p. 4.

™ Kengyel Mikl6s: 2006. op.cit.n. 9. pp. 718-719.
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Having regard to the dual nature of the notioniglfitrassertion, ‘the ability
to initiate proceedings’ must be separated fromdeditions of ‘winning the
lawsuit’. The ability to initiate proceedings, inther words, the assertion of
legal self-interest or its absence is always thsilteof a subjective opinion,
behind which there is always the underlying inflcemf various factor§. The
conditions for winning the lawsuit, however, arevays connected with the
possibility to realise equal opportunities.

2.3.1 Socialist right of action theory

The liberal approach of the 1@entury to legal proceedings required civil
proceedings to resolve legal disputes in the ‘@strsimplest and most certain’
way. The legal proceeding was regarded as thesatiain of individual interest.
At the end of the century it was supplemented i further legal political
requirements of the ‘protection of legal peace’ &hd protection of the legal
order as a whole’. In the socialist procedural tdwhe 20" century — in contrast
with the earlier liberal approach to legal procegdi — the main task of the
court was to ‘explore the real rights of litigarasd their relationship to each
other’, therefore, the Act on the Code of Civil &duré® - following the
pattern of the Soviet Code of Civil Procedure -irdef the aim of the socialist
civil proceedings and the task of the court agévelation of the material truth.
It became the duty of the court to reveal, throagtive participation, the real
facts,74the parties’ real rights and their relatlopsin other words, the objective
truth.

Socialist civil procedural science makes a distimctbetween theight of
action and theright to commence an actipas well as right of action taken in a

"2:Factors influencing the individual predictionsasubject of law from an objective
aspect: possible costs of the legal action, eséichtine, access to legal aid
(representation, counselling), enforceability af thdgment containing an order against
the defendant, and geographical availability ofabehority. Factors in the subjective
aspect: conforming to social customs, personattftiness (stimulus threshold) of the
legal entity making the decision, opinions on thecgss or failure of the potential legal
action, the actions required to be taken and thgegaf the psychic burden, opinions
concerning the deciding authority, anxiety causgthle retorsion of the adversary — or
its lack — expected reactions to the possible l#whe potentials of self-expression.’
In: Gaspardy, Laszl6 op. cit. p. 4.

3 Hungarian Code of Civil Procedure Act IIl. of 1958.

" Farkas, Jozsef — Kengyel, Miklés: Bizonyitas agpdil perben (Evidence in Civil
Proceedings), Budapest, 2005. pp. 15-19. See assdBJeft A polgéri eljaras, mint a
tarsadalmi igények érvényesitésének eszkdze (Rivitedure as a Means to Assert
Social Claims), Jogtudomanyi Kdzlény (Official Joat of Jurisprudence), 1974/9 p.
484.
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substantiveand procedural lawsensé® According to the proponents of this
theory (ABRAMOV, GURVICH, KLEINMAN, YUGYELSON), distinction should be
made between right of action taken in a procedamdl substantive sen&an a
procedural law sense, the right of action meansitf to commence an action,
in other words, the plaintiff's right to apply tbe court, which is preconditional
on the parties’ capacity to sue and also to be ,suedompliance with the
content requirements of the statement of claim.eBasn the right of action
taken in a substantive legal sense, the court reagdpired to allow the action,
a condition of which is the existence of a rigtguiging protectior!.

2.3.2 “Claim to justice” theory

As a result of the influence of modern state lawoties, the complete
rejection of the claim to legal protection gave waya more subtle evaluation
of this theory. As the claim to legal protectioredmot merely mean the right to
a favourable judgment but also the parties’ clagaiast the state taken, in a
wider sense, to acts of legal protection, this pcbeompatible with the state’s
general obligation to provide legal protection. sThiecognition rendered it
possible to accept the idea that both parties hadgla directed at the
performance of legal protection taken in a gensealse and assertable against
the state. This means that the court, as the avfatate applying the law, is
bound to apply the substantive law with regarchopgroceeding and decide the
legal dispute — in accordance with it — in favofithe plaintiff or defendarft
According to the proponents of the claim to justtbeory (Justizanspruch)
(JAMES GOLSCHMIDT,”® KARL HEINZ ScHwAB,®® WALTER HABSCHEID,®* LEO

> See also Labady, Tamas: A keresetinditasi jogirikis tekintettel a Ill. Ppn. G
perebfeltételeire’ (The Right to Bring an Action, wittp&cial Regard to the New
Requirements of the Third Novel of the HCCP), Magi@g (Hungarian Law Journal),
1975/8. p. 445.

8 Abramov, Sz. N.: Szovjet polgari eljaras (SoviatilProcedure), Moscow, 1952 p.
155., Klejnmann, A.F.: Szovjet polgari eljaras (BoCivil Procedure), Moscow, 1954
p. 24. See also Gurvics, M. A:, A keresetjog (TlghRof Action), Moscow-Leningrad,
1949, Jugyelszon, K. Sz.: A bizonyitas problémégaavjet polgari eljarasjogban (The
Problem of Evidence in Soviet Civil Procedural Laviyscow, 1951. See Kengyel
Miklés: A jogvédelmi igény, mint a polgari eljardsgtudomany ,termékeny tévedése’
p. 556.

"Kengyel, Miklés: Magyar Polgari Eljarasjog 2010223.

8 Kengyel Miklés: A jogvédelmi igény, mint a polgé&fjaras—jogtudomany
JLermékeny tévedése’ p. 555.

" See Goldschmidt James: Zwei Beitrage zum matenigliistizrecht, Miinchen und
Leipzig, 1914, Der Prozess als Rechtslage. Eingkides processualen Denkens,
Berlin, 1925 Zivilprocessrecht, Berlin, 1929.

8 Schwab, Karl, Heinz: Zur Wiederbelebung des Reciistzanspruchs, Zeitschrift fiir
Zivilprozess. Vol. 81. 1963. p. 420.
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RoseNBERG?), this claim of the parties against the state toycaut the
activity of administering justice (administeringMpis not merely a possibility
but a subjective public right founded on the Cdnttin 2

2.3.3 Linking of the right of action with the right of access to the
courts

A third type of modern right of action theoriestlig linking of the right of
action with the right of access to the courf$e right of access to the courts
may be regarded as a modern expression of the afgattion. It is narrower
than the claim to justice, because it refers onliegal protection by the couft,
but it also includes the right to commence an actod the claim to a court
decision on the merits. With regard to its conténis, on the one hand, more
than the possibility to commence an action fornadaby the abstract right of
action theory, and on the other hand, it is less tthe right to a favourable
court judgment presumed in the actual right ofaactheory?”

Many®* international documents state that the court stetlide about
citizens’ rights and obligations within the framewaf just or fair and public
proceedings. Since the French Revolution, publibég been one of the most
important principles of criminal and civil procedurAt the same time, the
requirement of justice or fairness has a semblahoatural law, which may be
accepted and approved as a declaration (or theaitioin of an objective to be
achieved), but its practical implementation — reésglfrom the nature of civil
proceedings — runs into difficulties. In order ®solve the obvious conflict
between the basic principle and practice, the natifgjustice should be used in
a social and not in a philosophical sense, in o#tends, social justice should
prevail in proceedings conducted by civil colfts.

The right of the parties’ to the fair conduct ofkuits is implemented by
way of a procedure that ensures the realizatiobhasic principles during the

81 Habscheid, Walter: ‘Besprechung von Fasching, Kemtar zu den dsterreichischen
Zivilprozessgesetzen’, Zeitschrift fir das gesaRdmilienrecht. 1967. p. 61. Kengyel
Miklos: A jogvédelmi igény, mint a polgéari eljarjsgtudomany ,termékeny tévedése’
p. 556.

%2 Rosenberg, Leo: Lehrbuch des deutschen Zivilpsseests, Berlin, 1927

8 Rosenberg, Leo — ScHwab, Karl Heinz — GottwaldeP&ivilprozessrecht,
Minchen, 1993. pp. 13-14.

8 Jurisdiction is not only exercised by the counsalso by: courts of arbitration,
economic and employment arbitration committeescitiatory bodies, etc.

8 Kengyel, Miklés: Magyar Polgéri Eljarasjog 2010224.

8 Article 10 of the Universal Declaration of HumaigRs adopted by the UN General
Assembly in 1948; Article 6 of the Rome Conventmnthe Protection of Human
Rights and Fundamental Freedoms promulgated onvémieer 1950; The Charter of
Fundamental Rights of the European Union Articlgpdra (3).

87 Kengyel, Mikl6s: 1989 loc. cit. n. 29 p. 142.
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proceeding. Within this framework it is the dutytbé court to assist the parties
in the assertion of their rights relating to theuddtation of their legal dispute,
the fair conduct of the lawsuit and its resolutigithin a reasonable time. The
assertion of this right during the lawsuit meanslte one hand, that the court
cannot decline to decide legal disputes which Haeen referred to it for civil
litigious or non-litigious proceedings and, on titker hand, that it is obliged to
ensure the conditions necessary for enabling thty pa assert his right (for
example, exemption from costs, the appointmentoadvocate, recording the
party’s orally presented petition in the records)&tIf the court fails to do so,
the party may claim compensation.

Accordingly, based on the most general interpratiatif the right of access
to the courts, in the interest of the assertiothefr rights, everyone is entitled
to initiate a judicial or other right assertion pedure’ At the same time,
however, this does not actually mean that everymare apply to the courts
concerning their disputes, since a person whonantiially weak may not be
able to afford the costs of the proceedings.

3. The implementation of right of action theories m legal
practice

Why is there a need to formulate legal theoriesy istthere a need for legal
philosophy besides legal dogmatics? — askaJl& MOOR in one of his
monograph§. He answeres his own questions by: ‘Statutory lamtains
norms, it lays down rules to be followed concernmgnan conduct; therefore,
it sets objectives for human activity. This is hstatutory law leads us into the
world of objectives. The order of the world of atfjees, the connection
between the means and aims, however, does notymevaktitute a causal
relation, but the idea of ‘value’ is also attachedt. In other words, the law sets
aims for human activity, by which it creates a ealdea, as a result of which it
has a stable valué’Legal dogmatic problems raised by right of actiesories
— from the aspect of present-day legal practioeels— may be grouped around
several questions of key importance, the most itaporof which — in my
opinion — include: (a) apart from real rights ings, the actionability of
presumed injuries as reflected in the doctrine led preconditions of the
lawsuit; (b) the plaintiff's right to a favourabjedgment against the defendant,
within framework of the legal protective task oétstate (court); (c) the purpose

8 Hungarian Code of Civil Procedure, Act IlI. of 295§ 7 (1)-(2)

8 Hungarian Code of Civil Procedure, Act IlI. of 295§ 2 (3)

% Kengyel, Miklos: A kereseit a birésaghoz forduls jogaig p. 137.

9Mo6r, Gyula: Bevezetés a jogfilozéfiaba (Introdaetito Legal Philosophy), In:

9chilosophical Books Serial, Pfeifer Ferdinand Rsitgr, 1923. Budapest p. 9.
Ibid.
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and social evaluation of civil proceedings; (d) treture of the (private law,
public law) legal relation between the court-pldirdefendant; (e) the notion
and actionability of the claim.

(a) In present-day legal practice one of the mmgtoirtant — still unresolved
— problems is whether only the real rights injuhpgld be actionable or the
state should set in motion its machinery of justicéhe case of alleged rights
injuries also, based on an excessively wide ingdation of the right of access
to the courts? With regard to thiSAMAS LABADY draws attention to the
significance of the rules relating to the precandi of lawsuits® These rules
serving the purpose of the simplification and aeedlon of civil proceedings
restrict the unfolding of proceedings destinedait fn Labady’s view, the aim
of the commencement of action, as an institutioprotedural law, is to ensure
legal protection. Legal protection, however, isdtied only to the existence of
some real right, and so it is not possible to rédhe lawsuit initiated without
cause as conflicting with the aim of civil procesgh, since, in the absence of a
substantive right, there may be no question ofleggll protectiori?

Considering the present regulation in force, thertsoare in a very difficult
situation concerning the ‘sifting out’ of lawsuissarted without good cause.
Although the Code of Civil Procedure requires thaintiff to ‘specify in the
statement of claim the right to be asserted, tagetlith the presentation of the
facts on which it is founded, and the supportinidence’® the court may
‘remedy’ this situation only by issuing an order fmompletion and not by
dismissing the statement of claim without the issii@ summong® Completion
may take place several times during the proceedsigse, in accordance with
judicial practice, the statement of claim can mrissed only if the deficiencies
are such as to render it impossible to adjudidsestatement of claim.

(b) The plaintiff's right to a favourable judgmeagainst the defendant is
connected with the parties’ legitimacy relating tioe lawsuit (right of
actionability, right to claim enforcement). Thishasically a question pertaning
to substantive law and falling outside the notidrthe right to institute legal
proceedings and the parties’ capacity to sue anbetsued. It refers to the
substantive legal relationship between the party thie subject matter of the
lawsuit. 1, in other words, it means whether thaingiff is entitled to the right
asserted by the action against the defendant. 8dudation in force relating to
this question is problematic in legal practice. T$iations in which the
statement of claim may be dismissed without theieissf a summoris are
limited to cases where the group of persons edtitecommence proceedings
(plaintiff) and to be sued (defendant) are spetifienambiguously — in

% Hungarian Code of Civil Procedure § 130 (1), §.157

% |abady Tamas op. cit. p. 449.

% Hungarian Code of Civil Procedure, Act I1I. of 295121 (1) (c)
% Hungarian Code of Civil Procedure, Act I1I. of 295130 (1) (j)
" Hungarian Code of Civil Procedure, Act IlI. of 295 130 (1) (g)
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accordance with the regulatidhOtherwise, the court is to apply the rule,
according to which, ‘determining whether the plidritas the right to assert his
claim’ (right of actionability) against the defemds specified by him is a
guestion pertaining to the merits of the case irgato substantive law, about
which the court must decide by passing a judgmenthis case the court can
neither dismiss the statement of claim withoutifsgie of a summons, nor can
it discontinue proceeding®’’ Should there be a lack of legitimacy relating to
the lawsuit, the action must be dismissed. Thissdogt mean a favourable
judgment for the plaintiff and, before this may declared by the court in its
decision on the merits, it must conduct a long ewiry procedure in order to
clarify legitimacy relating to the lawsuit. Hende,is not possible to avoid a
series of trials, even though they are unnecedeatiie passing of judgment.

(c) Concerning the aim and social evaluation oil gikoceedings, it must be
pointed out that the Code of Civil Procedure canitaj the rules relating to the
‘litigious’ is basically required to guarantee légsecurity as well as the
realisation and enforceability of fundamental righand principle$? The
essence of the problem lies in the disappearancétrath’ from civil
proceedings. As the court does not take evidemoafficio’™ it is obvious that
the revelation of truth cannot be guaranteed, thetds merely charged with
the task of ensuring that ‘the parties may asdweir tright relating to the
adjudication of legal disputes, the fair conductasfsuits and their resolution
within a reasonable timé% ‘By this distinction, the difference between the
justness of the decision and the justness of pdicge has become critical. The
Amendment to the AEE ‘exempted’ the court from its obligation to establ
the facts in the judgment in accordance with thei@dacts. The author does
not consider — in this agreeing witmiBy Kiss —that the requirement for a just
decision is outdated and ‘has had its day’. Thdigmrdispute cannot be
decided without thoroughly investigating the factgthout discovering and
examining the causes giving rise to the rightsrinjweighing the social context
and taking into account the parties’ personal oirstances. If the requirement
for ‘justness of decision’, which lies in the abpvg rejected, right-seeking

% For example: actions relating to status, compylgzinder of parties.

9 Court decisions 388/ 2001., 201/ 2001.,182/ 19@2 also Kengyel, Mikl6s: A
polgari perrendtartds magyarazata p. 802.

1% iss Daisy: Hol az igazsag? Kételyek és aggalyBlolgari perrendtartas utobbi
maédositasa kapcsan (Where is Justice? Doubts angices regarding the latest
modification of the Code of Civil Procedure),
http://www.kissdaisyestarsa.hu/pub/daisy_holaziggzsdf. (19.05.2011.)

101 Exception: lawsuits relating to status

192 Hungarian Code of Civil Procedure Act Ill. of 19522 (1) See also Kiss, Daisy:
2011. loc. cit.n.100

103 Act CX of 1999 amending the Hungarian Code of ivbcedure Act IIl. of 1952.
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citizens will lose the possibility of the court dgiag to provide a real solution
to their disputes instead of leading to more tan$id

(d) The problem of the legal relation of ‘courtipl#f-defendant’ is evident
in present-day legal practice. In the relationshitween the parties and the
state (court), it must be clarified unambiguoushhether the judge is
expounding the content of the rules of some statdéav or whether he intends
to comply with legal political requirements. Theisglicate trends in legal
development or declare generally applicable doesiirAny intermingling of
these may generate a process endangering legdbgment, as the aim is to
perform different tasks: firstly, to set out thentent of legal regulations, in the
other case, to examine the consequences of legdbtons.

On the other hand, based on the legal relatiowdsst the parties and the
state, the extent of the plaintiff's obligation pooduce evidence (the principle
of adversarial hearing) and of the defendant’sgalibn to engage himself in
the lawsuit is problematic. With regard to the dioesas to how detailed a
specification the plaintiff should provide in theatement of claim of the factual
basis of the action, the academic literature disishes between th@inciples
of the individualisation and substantiation of #eion In accordance with the
former, the action is not founded on facts, buthmnallegation of a right, and so
the statement of claim shall primarily define tight to be asserted, whilst the
specification of allegations of fact and evidensadt certain to be necessary.
Accordingly, the plaintiff is required to presentthe statement of claim only
what is necessary for clearly distinguishing thghtito be asserted from any
other right. As opposed to this, the principle ahgtantiation lays down that, in
the statement of claim, the plaintiff is requiredpresent the facts necessary for
the revelation of truth’® The Hungarian Code of Civil Procedure in force
follows the principle of substantiatioi’® The legislator, in order to prevent
lawsuits being drawn out, does, in fact, hold twet prospect of a sanction. This
would result in losing the right (which means thaking of a decision without
waiting for the presentation of the party) if eithmarty delays presenting their
allegations of fact, statements or evidence withgawd cause - and if the
omission is not rectified after the court requitém to do sd”’ However,
without theex officiotaking of evidence, the scope of this cannot Henele,
since the Act lays down only that presentation khtwe made in due time for
the careful conduct of the lawsuit furthering prediegs:® In practice,
therefore, judges avoid applying this sanctionsThi fact, is meant to restrict,
within the confines of the given regulation, thesgibility of the negligent
conduct by the plaintiff and the protraction of thessuit by the defendant, but

104 Kiss Daisy op. cit.

105 Kengyel, Miklés: A polgari perrendtartas magyataza 713.
1% Hungarian Code of Civil Procedure Act IlI. of 195421 (1)
97 Hungarian Code of Civil Procedure Act IIl. of 195141 (6)
198 Hungarian Code of Civil Procedure Act IlI. of 1952141 (2)
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unfortunately, this aim is not achieved. Where jtigge’s opportunities for a
real exploration of the legal dispute weaken duthrggcase — or, in other words,
where the scope of the public law legal relatiotmieen the court and the
parties decreases - it is more satisfactory tongtheen the public law relation
between the parties by holding out the prospestagbus sanction¥? LaszI6
Névai's statement that an important factor in sifgplg and accelerating civil
proceedings is that the parties seriously concenta their casg?’ is correct
and the legislator must try to achieve this bypakisible means.

(e) Right of action theories have drawn attentmihe important question as
to what extent the claim can be considered identicats content with the
party’s substantive right or obligation. In todawsrld of legislative ‘dumping’
— mostly done with no vision — both the applierslav and right-seeking
citizens are in a very difficult position, sinceaded on the principle of party
control!** there is great uncertainty in judicial practicecerning the question
of legal title — specified by the parties. The ttay point is that, based on the
legal regulation in force, the parties are the ‘tmessof the case’, it is the parties
who define the subject-matter of the lawsuit andtHis, the scope of action of

1991n my opinion the English ‘payment-into-court’ $gm or the American Michigan
Mediation mechanism is a good example of this.

The ‘payment-into-court’ system: The defendant isfi@ certain amount of money to
the plaintiff. If accepted, the lawsuit comes toegmdl. If rejected, and the amount
awarded to the plaintiff is smaller at the endhaf procedure than what the defendant
offered before, the plaintiff pays for his/her oplas the defendant’s expenses incurred
from the day of the offer. If the plaintiff is awtird a larger amount, then it is regarded
as if the defendant had mae no offer. In; CapgglMdauro op. cit. p. 708.

The Michigan system: If the plaintiff does not guicthe compensation offered by the
defendant in a suit for damages, he/she is entitldd 0 % of the offered amount at the
end of the procedure in order not to be the lopiugy in terms of procedural costs. If
the plaintiff loses (is given less than 110 % & difered amount) he is obliged to pay
the costs of the proceedings plus the fee of tipopnt’s attorney. If the plaintiff
makes an offer which is declined by the defendamd, the plaintiff is given 90% at the
end of the procedure, the defendant is obligedatotpe above costs. So the Michigan
system ‘punishes’ the defendant as well as theiiffif they do not accept a fair deal.
The Michigan system provides a preliminary caldatabf the possible costs, which
makes it possible for the parties to rely on arectdye opinion in terms of procedural
costs. In: Capelletti, Mauro op. cit. p. 709.

1O Névai, LAaszI6: A polgari per hatékonysaganak grotdi a gazdasagiranyitas Uj
rendszerében (The Problems of Effectiveness of Eiagceedings in the New System
of Economic Managment). Jogtudomanyi Kézlony (G#i Journal of Jurisprudence),
1970/10. p. 522.

11 The parties’ and the court’s relation to the sjmatter of the lawsuit is best
expressed by the principle of party control outhef fundamental principles of civil
procedural law. The court — unless a provisionaslento the contrary - is bound by the
parties’ claims and the declaration of rights.’ igarian Code of Civil Procedure, Act
1. of 1952 § 3 (2)
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the judicial proceeding? It must be remembered that the cause of action
(substantive law) and the claim (processual cla@re)closely interconnected. It
is, therefore, not possible to speak of an enfdreeelaim without establishing
the legal ground for the action and of a legal grbin the absence of an
enforceable claim. This also raises important dgoestin respect of the
judgment, the legal force attached to it and itgps¢'®

During the analysis of the impact of the individught of action theories on
legal practice, the author has outlined how theylccdoe utilised during the
resolution of legal disputes. The answers to thestjpns posed in the
introduction have led — apart from several legalbms of key importance
awaiting resolution — to two main conclusions. @fighese is the question of
interaction between legal theories and legal prectbased on the examination
from which the author concluded that legal theqgliad in legal practice shapes
social consciousness, which motivates the legistatfind even better solutions.
Legal theories in practice constitute some typeooistructive criticism, which is
vital for legal development. However, objectivitylegal theorising is extremely
important, since abstract solutions far removethfreality do not have a positive
impact on legal practice and so they cannot exdohg-term influence on the
legal culture. In the author’s view, legal theofi@snulated in academic literature
— aiming to concetrate on the development of dquaar legal institution — must
expound all useful arguments in very many wayscartehe necessary influence
on legislators and those applying the law. On ttierohand, this requires the
latter to be familiar with legal theory to the saméent as the representatives of
legal theory are required to be familiar with legedctice. Effectiveness can only
be guaranteed based on the principle of reciprocity

The other question concerns the social role-plagiritpose applying the law
— in particular that of judges — and of the repntstives of legal theory. The
work of judges must be seen as an activity reach@ypnd the implementation
of current political aims such as are seen in juslys relating to individual
cases. At the same time the work of legal schatarst be seen as a productive
activity in that it creates studies, essays aneénsific analyses laying the
foundations for legal or, rather, universal humaitture* These activities
build a bridge between legal theory and legal jpraah the interest of the more
effective realisation of social values. This, tlatexd into procedural law, means
simplifying and accelerating procedure, increadinth its effectiveness and its
closeness to social expectations.

12 Kengyel, Miklés: Magyar Polgari Eljarasjog 200876., «Ne eat iudex ultra petita
partium.»

13 Hamori, Vilmos op. cit. p. 619.

114 szabadfalvi Jozsef: Viszony ad@bkhoz [Relations to Predecessors], Vilagossag
‘Clarity’ Journal, 2004/4 pp. 5-21., See also Hahwyd@arna Bevezetés a
jogtudoményba (Introduction to Jurisprudence), 8de&zeged Varosi Nyomda és
Kodnyvkiado (Szeged Town Publisher), 1932.
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The Human Rights Council and the Universal
Periodic Review:
Is it more than a public relations exercise?

K OMANOVICS , ADRIENNE

“Even if he can vote to choose his rulers,
a young man with AIDS who cannot read or
write and lives on the brink of starvation is
not truly free. Equally, even if she earns
enough to live, a woman who lives in the
shadow of daily violence and has no say in
how her country is run is not truly free.
Larger freedom implies that men and women
everywhere have the right to be governed by
their own consent, under law, in a society
where all individuals can, without
discrimination or retribution, speak, worship
and associate freely. They must also be free
from want — so that the death sentences of
extreme poverty and infectious disease are
lifted from their lives — and free from fear —
so that their lives and livelihoods are not
ripped apart by violence and war.”

ABSTRACT The creation of the Human Rights Council in 20068 wamajor
step towards the promotion of human rights in teohthe changes introduced
in the appointment of the Council as well as iteda mandate, including the
Universal Periodic Review (UPR), an innovative egstfor assessing the
human rights records of all UN Member States. Ninedess, the efforts to
overcome the deficiencies of the Commission on Hunghts by the newly
established Council depend primarily on the attsidbf Member States. The
high visibility of the mechanism has shed light the apparently political
nature of the process, such as the active parttmpaof “friendly States”, or
the politicisation of the recommendations. Wherdas UPR has genuinely
helped encourage countries of all development set@improve human rights,
the relatively weak implementation mechanism mehat no consequences

! Kofi, Annan: Larger Freedom: Towards Security Depenent and Human Rights for
All', Report of the Secretary General of the Unitédtions, September 2005. Doc
A/59/2005, paragraph 15.
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beyond embarrassment have been developed to erf@deplementation of
recommendations.

1. Introduction

The promotion and protection of human rights is ofidhe fundamental
aims of the United Nations. Several methods haea loeveloped in the UN to
address human rights challenges, including thetioreaf so-called Charter-
based and treaty-based bodies. The main diffedeetvecen them is that, whilst
the Charter-based bodies owe their establishmeptoisions contained in the
Charter of the United Nations, the latter were @doy provisions contained in
a specific legal instrument. Whereas the Chartsettabodies hold broad
human rights mandates, including mechanisms to eaddeither specific
country situations or thematic isstiés all parts of the world, as well as the
novel Universal Periodic Review (UPR), the powefghe treaty-bodies are
limited insofar as the scope of their mandate $tricted to States parties to the
specific human rights instrument which provided floeir creation and to the
catalogue of rights listed therein.

In line with our chosen field of research, furthexamination will be
restricted to Charter-based bodies, more exactiheoHuman Rights Council
(HRC). The Council, an inter-governmental body witthe UN system made
up of 47 States, was created by the UN Generalmisisein 2008 with the
main purpose of addressing situations of humarntsigfiolations and making
recommendations concerning these. The Council é@lacged the Commission
on Human Rights, a subsidiary body of the Econamnid Social Council of the
UN, set up in 1946. Whilst the Commission undoulgteathieved a great deal
in standard-setting and also addressed some omtist important political
issues, such as colonialism, apartheid, racialidigtation and women'’s rights,
in its last years it had to face allegations oftfmidation, selectivity and the use

2 Thematic special procedures are mandated to iga¢stthe situation of human rights
in all parts of the world, irrespective of whetlagparticular government is a party to
any of the relevant human rights treaties. In ggeof country mandates, mandate-
holders are called upon to take full account ohahnan rights (civil, cultural,
economic, political and social).

3 UN General Assembly, resolution A/RES/60/251, Mat8, 2006. Four States voted
against (the USA, Israel, the Marshall Islands Bathu); three abstained (Iran,
Venezuela, Belarus). See Terlingen, Yvonne: The &uRights Council: A New Era
in UN Human Rights Work? In: Ethics & Internatiorfdfairs; 2007, Vol. 21 Issue 2,
pp. 167-178, at p. 168.
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of double-standards. The Couficivas intended to offer a fresh start to
international human rights protection.

Nevertheless, a large degree of continuity wasnedaby the preservation
of the 1235 and 1503 procedures, which are regasdedne of the major
contributions of the Commission to the protectiémoman rights. In addition,

a mechanism named the Universal Periodic ReviewR{jUfas introduced with
a view to assessing the human rights records &tates.

The objective of this paper is to give a criticak@ssment of the UPR, a
mechanism set up to complement the work done apytrieodies. The Review
of Hungary, which took place in May 2011, and whsed by the adoption of
the outcome document in September 2011, will sasvan illustration of the
process. Statistical data provided by various UN &GO sources will be used
to help in determining the effectiveness of the UiRRencouraging human
rights reforms. Both the achievements and the shiings of the mechanism
will be addressed. Finally, the new modalities ¢oalpplied in the second cycle
of the UPR (2012-2016) will be analystd.

* UN General Assembly, resolution A/RES/60/251, Mat8, 2006. Four States voted
against (the USA, Israel, the Marshall Islands Bathu); three abstained (Iran,
Venezuela, Belarus). See Terlingen op. cit. p. 168.

® See e.g. Rahmani-Ocora, Ladan: Giving the EmpReai Clothes: The UN Human
Rights Council. In: Global Governance; 2006, Vd.l&sue 1, pp. 15-20; Vengoechea-
Barrios, Juliana: The Universal Periodic ReviewN&w Hope for International Human
Rights Law or a Reformulation of Errors of the Pdst Revista Colombiana de
Derecho Internacional; 2008, Issue 12, pp. 101-Vidgas-Silva, Marisa: El nuevo
Consejo de Derechos Humanos de la Organizaciéasdddciones Unidas: Algunas
consideraciones sobre su creacion y su primer afforctionamiento. In: Revista
Colombiana de Derecho Internacional; 2008, Issuep335-66; Matiya, Jarvis:
Repositioning the international human rights prisecsystem: the UN Human Rights
Council. In: Commonwealth Law Bulletin; 2010, V86 Issue 2, pp. 313-324; Davies,
Mathew: Rhetorical Inaction? Compliance and the HnrRights Council of the United
Nations in: Alternatives: Global, Local, Politic2010, Vol. 35 Issue 4, pp. 449-468;
Edwards, Martin S. — Scott, Kevin M. — Allen, Sus#éemnah — Irvin, Kate: Sins of
Commission? Understanding Membership Patternseblttiited Nations Human
Rights Commission. In: Political Research Quarte2808, Vol. 61 Issue 3, pp. 390-
402; Rahmani-Ocora op. cit. p. 16, Redondo, EBominguez: The Universal
Periodic Review of the UN Human Rights Council: Assessment of the First Session.
In: Chinese Journal of International Law; 2008, Vblssue 3, pp. 721-734.

® viégas-Silva op. cit. p. 43 and 52-55. See alsnekrto HRC Res. 5/1, II. (Special
Procedures) and IV. (Complaint Procedure).

"On 18 June 2007, the Council adopted Resolutibrs&iting out the framework of its
functioning [providing elements to guide its futwerk].

8 See also Komanovics, Adrienne: Kereiszitien Genfben, avagy Magyarorszag emberi
jogi helyzetének értékelése az ENSZ Emberi Jogé€sdban. In: Fold-rész
(Nemzetkozi és Eurdpai Jogi Szemle), 2011/2 (nbpyblished).
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2. The Universal Periodic Review: General Features

As noted above, the UPR was introduced in 2006aasgh a major reform
of the United Nations Human Rights system. Durihg hegotiations of the
modalities of the UPR, the term “peer review” waed although this was later
replaced by “periodic review” in order to emphastbat the “UPR is not
exclusively an intergovernmental process but oné&lwis based on reliable
information from a variety of source$”.

The objective of the UPR is the promotion of theivarsality,
interdependence and interrelatedness of all hunigintst® The UPR is,
however, not intended to review completely and astigely the human rights
situation of the States. This is clear from sevepabvisions of HRC
Resolution 5/1: the review should not be overlydemsome to the concerned
State or to the agenda of the Council, should mobterly long, should not
absorb a disproportionate amount of time, humanfenrahcial resources, and
should not diminish the Council’'s capacity to rasppdo urgent human rights
situations'*

2.1 Basis of the review

The UPR assesses the extent to which governmespeaehuman rights
including their obligations as set out in the faling, legally binding as well as
non-legally binding, documents.

= The Charter of the United Nations;

» The Universal Declaration of Human Rights;

= Human rights instruments to which a country is ydre. human rights

treaties which have been ratified by the country);

» Voluntary pledges and commitments made by counifdsch could

include national human rights policies and prograsynand

= International humanitarian law which applies to ¢oentry>

°® Dominguez Redondo op. cit. p. 725.

1 HRC Resolution 5/1, Annex, Section IB.1.

" HRC Resolution 5/1, Annex, Section 1B.3, points () and (j).

12 HRC Resolution 5/1, Annex I.A 1-2. — The inclusioiHL is interesting; e.g. the
UK was asked about the overseas deployment abitgs. Dominguez Redondo op.
cit. p. 727. See Report of the Working Group onUiiméversal Periodic Review: United
Kingdom of Great Britain and Northern Ireland, Ublcd A/HRC/8/25 (2008),
paragraph 36. — The Council recognised its compheang nature to human rights law.
See also Frangoise Hampson and Ibrahim Salama:ikgoplaper on the relationship
between human rights law and international humeaitdaw. E/CN.4/Sub.2/2005/14
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2.2 Preparagraphtions for the review (Phase 1)

Since the Council had to establish a clear diffeeebetween the reporting
mechanisms of human rights treaty bodies and th&,3Rhe UPR is not
exclusively based on national reports but compleeterby other reliable
information submitted by other relevant stakehad@&hus, the review is based
on the following three reports.

First, the State reporfa maximum of 20 pages) should include informatian
the consultation process followed in preparing rtaéonal report. State reports
should describe the normative and institutionah&aork, the major achievements
and challenges in the promotion of human rights, Kby national priorities and
initiatives to overcome challenges and constraanid improve the human rights
situation and, beginning in the second cycle oiergun 2012, information on the
follow-up to previous reviews. The national repsrsubmitted to the UPR process
six weeks prior to review by the UPR Working Grdfip.

Second,the UN informationis compiled by the Office of the High
Commissioner for Human Rightsrom the documents prepared by the treaty
bodies (Human Rights Committee, CESCR, CEDAW, CE&RC, etc.)'° the
UN High Commissioner for Refugees, the ILO Comneittd Experts, as well
as that of the special rapporteurs created underspiecial procedures. This
report should not exceed 10 pages.

Third, stakeholderssuch as regional intergovernmental organisat{ens.
Council of Europe, OSCE), NGOs, women’s groupsjonat human rights
institutions (NHRIs), labour unions, church groupse invited to send their
submission to the Office of the High Commissioneroine of the six official
UN languages. The deadline for NGO submissions sgally around 5-
6 months in advance of the relevant UPR sessiore €bmpilation of
stakeholder contributions should not exceed 10gHge

2.3 The Review by the Working Group of the HRC (Phse 2)

Phase 2, comprising the interactive dialogue aadtioption of the outcome
report, is based on the three reports listed abdke. Review is prepared by

13 paragraph 5(e) UNGA Resolution 60/251 states‘thath a mechanism shalll
complement and not duplicate the work of treatyibad

14 On the content of these reports, see HRC Dec®ib®2 of 27 September 2007,
A/HRC/DEC/6/102, setting forth a series of guidesrfor the States.
http://ap.ohchr.org/documents/E/HRC/decisions/A_ HREC 6 102.pdf
[31.10.2011.].

!5 http:/lwww.ohchr.org/EN/Pages/WelcomePage.aspxL[B2011.].

16 See the list of abbreviations at footnote 45.

" See also Technical guidelines for the submissfatakeholders’ information to
OHCHR (as of 1 July 2008).
http://www.ohchr.org/EN/HRBodies/lUPR/Pages/Techi@céde.aspx [31.10.2011.].
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groups of three States, the so-calledika, drawn by lot, who act as
rapporteurs. (Each State has a different troikhg $tate under review (SuR)
may request that one of the Rapporteurs be fromwts Regional Group and
may also object to a selected Rapporteur; howéveray do so only onc&he
States selected as part of the troika may requodst excused from a particular
country review, in which case another State willseéected® There is no set
limit to the number of times a Rapporteur may rejte be excused.

The troika is mandated to facilitate the interaztdialogue: they cluster
guestions submitted in advance to the State uredéew, they are responsible,
together with the UPR Secretariat and the SuRdifafting the outcome report,
and they are one of the main targets for NGOs teuren that their
recommendations are integrated. The troika rapp@tmay collate issues and
guestions for transmission to the State under vewnie later than 10 days before
the review. The State under review may addressetlyestions during its
presentation to the UPR Working Group.

The review of all UN Member States takes place he WPR Working
Group composed of the 47 Members of the Council, andiretd by the
President of the Council. Each Member of the Cduwndi decide on the
composition of its delegation to the UPR Workingo@p, which may include
human rights experts. A key part of the reviewhe three-hour interactive
dialoguein the UPR Working Group between the State uneeiew and other
UN Member States. The dialogue takes place at tNeQffice in Geneva.
During the dialogue Member States are able to iamees or to ask questions
of the State under review. NGOs may only attenddthlogue and may not take
the floor®

Following the dialogue, a report is compiled by thaika rapporteurs, the
UPR Secretariat, and the State under review. Thertréncludes a record of
issues brought up for consideration during the odiaé and lists the
recommendations made by other States with an itdicaf which of these
enjoy the support of the State under review.

'8 Members of the General Assembly are arrangedgiomal groups, see e.qg.
http://www.un.int/wcm/webdav/site/gmun/shared/doeunis/GA_regionalgrps_Web.pd
f[31.10.2011.].

YE.g. Pakistan declined to serve on the troikaeneirig India (2008), Dominguez
Redondo op. cit. p. 727.

%0 0n the list of troikas, see
http://www.ohchr.org/EN/HRBodies/UPR/Pages/UPRSessaspx [31.10.2011.].

L The three hours dedicated to the review start thighstatement of the SuR,
presenting its report, and answering questions &tdahin advance. In the next phase
(two hours), Members of the HRC (three minutesachespeaker) and Observer States
(two minutes to each speaker) can ask more qusstioth make recommendations.
Accordingly, the average number of speakers catDb45. The dialogue is closed by
the concluding remarks of the SuR. The SuR’s ol/spaaking time throughout the
session of the WG is of 60 minutes.
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The outcome repoiit adopted in two stages. The first stage takasepin
the UPR Working Group and the second in the Couypleihary session (see
Phase 3). The report of the outcome of the revieadopted by consensus in
the UPR Working Group at least 48 hours after theractive dialogue. Thirty
minutes are allocated for the adoption of eachntepdhe Working Group. The
report summarises the presentation of the SuRisfues and questions raised,
together with the responses, as well as a listcdmmendations. The reviewed
State may indicate which recommendations it sugpaahd these will be
identified as such in the report. Other recommeaadatwill be noted in the
report. In practice, however, this is not always tiase: in some instances the
State under review does not provide a clear anawéo whether it accepts or
rejects a given recommendation, or whether it a®rsi specific
recommendations “already implemented or in the ggs®f implementation”.

2.4 Plenary session of the HRC (Phase 3)

At a subsequent regular session, the Council pleraopts the final
outcome of the review, including further resporfses the State under review.
Up to one hour is set aside for the adoption oheagcome report. Contrary to
the Working Group meetings, relevant stakeholdeesy rparticipate in the
plenary session and can make general comments.

Phases 2 and 3 are summarised in the followingctan.

%2 The one hour available for the consideration efPR is organized as follows: the
SuR will have up to 20 minutes, Member States @wtver States of the Council will
have up to 20 minutes, and, finally, stakeholddhshave up to 20 minutes to make
general comments. See Eighth Session of the HurigdinsRCouncil. Universal
Periodic Review Segment (9-13 June 2008), http:pr-info.org/IMG/pdf/NV-
UPR.pdf. See also Amnesty International,
http://www.amnesty.org/en/library/asset/IOR41/08®2/en/1478d09a-7dcc-4225-
a317-15cdb770b946/ior410332008en.html [31.10.2011.]
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Working Group of the | Interactive Dialogue

Human Rights Council| = Presentation by the State under review

= Questions and comments by Member and Observer
States

= Replies and conclusions by the State under review

i
Report of the Working Group
= Section |I: Summary of the interactive dialogue
= Section Il: Conclusions and/or Recommendations
made in the course of the discussion

!

Plenary session of the| Consideration of the outcome

Human Rights Council| = Statement by the State under review, includingiespl
to questions or issues that were not sufficiently
addressed during the interactive dialogue and/or
voluntary commitments of the State concerned.

= Views expressed on the outcome by member and
observer states

= General comments by other stakeholders

!

Outcome document
= Section I: Summary of the proceedings of the review
process
= Section Il: Conclusions and/or recommendations
= Section lll: Voluntary commitments and pledges made
by the State under review

Figure 1. UPR Flowchart: Review by the WG and tlGlenary session

2.5 Follow-up mechanism

The Follow-up of UPR recommendations is a mostiigmt phase of the
whole UPR process. UPR recommendations, more gxtutse which have
been accepted by the SuR, should be primarily implded by the State
reviewed, and, as appropriate, by other relevardke$iblders. The
implementation of recommendations serves as a basmhich the subsequent
review is carried out. In cases of persistent nmoperation with the UPR
mechanism, the Council will “address” such situasioThis has not yet been
the case since the level of cooperation by Statéisel review process has been
good.
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Many States have already engaged in the followAlese include the
development of National Plans of Action includini the accepted UPR
recommendations (Bahrain), or the submission to @oeincil of midterm
reports (e.g. Argentina, Bolivia, Colombia, Ecuademland, France, Japan,
Mauritius, the Netherlands, Poland, Romania, Swinel, Ukraine, the UKJ

2.6 The role of civil society

Whilst the burden of the implementation of the UBlRcome is principally
placed on the State concerned, NGOs have a nunfbepmortunities to
contribute and participate in the UPR. They takat ga the national
consultation prior to the development of the natloreport; they submit
information which serves as a basis of the stakisns! report; they lobby
governmental delegations to raise pertinent huriging issues, to support key
recommendations or to ensure that the final outc@depted adequately
reflects key human rights issues in the SuR; theytigpate in the
implementation of the recommendations of the outcoeport* Even so, their
role is still weak and could be strengthened thihoopre active participation.
The opportunity to do so was, however, missed duive 2011 HRC review of
the UPR?®

3. The Review of Hungary

Hungary has been involved in the HRC in severglgets: as a member of
the Human Rights Council (2009-2012), it servedesalvtimes as a troika
rapporteuf® it has been active in making recommendations beroStates
and, most importantly for our purposes, Hungary wadewed on 11 May
2011. France, Gabon and Ukraine were selectedeasafiporteurs (the troika)

2 See http://www.upr-info.org/-Follow-up-.html [3D2011.].

4 See Amnesty International: Questions & AnswershenUniversal Periodic Review
of the Human Rights Council: Updated June 2008.
http://www.amnesty.org/en/library/asset/IOR41/08®2/en/0adbac45-b14f-47bb-
al71-f1f877512532/ior410332008en.pdf [31.10.2011.].

% General Assembly Resolution 60/251 requested thmat Rights Council to
undergo a review of its work and functioning witliive years after its establishment in
June 2006. See further below in Chapter 5.

% E.g. troika member tMauritania (Ninth Session of the Working Group, November
2010), toNauru (Tenth Session of the Working Group, January—Fatyr@011), to
Latvia (Eleventh Session of the Working Group, May 201d Fwaziland Twelfth
Session of the Working Group, October 2011). See
http://www.ohchr.org/EN/HRBodies/UPR/Pages/UPRnasEpx [31.10.2011.].

%" The database of the UPR-info is an excellent soafénformation in this regard,
consult http://www.upr-info.org/database/ [31.1Q.2Q.
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to lead the review. This chapter analyses the theperts submitted and the
issues raised during the interactive dialogue.

3.1 The three reports

3.1.1 National report

Due to the timescale of the UPR, the first natioegbrt could not deal with
the provisions of the new constitution. Hungary wathe process of redrafting
its constitution at the submission of the repo@& February 2011). The situation
is very similar in respect of the highly contenBoMedia Law, attracting
intense criticism from national and internationadusces’’ Since these
important Acts were passed in April 2011 and th& tavo months of 2010,
respectively, stakeholders did not have the pdigibi reflect on the Law’®

There are a variety of particular issues which oaive addressed within the
constraints of this paper. Consequently, the aodéancern listed below are
addressed in a summary fashion. In its report, ldongeferred to the following
challenges

= Segregation and hidden segregaffon.

* Violence against women. Hungary argued that insgrtdomestic

violence as asui generiscrime in the Criminal Code and thereby
duplicating the statutory provisions did not seernassary”

8 All documents are available on
http://www.ohchr.org/EN/HRBodies/lUPR%5CPAGES%5CHESen11.aspx. The
webcast is accessible at http://www.un.org/webuaaktt/archive.asp?go=110511#aml
[31.10.2011.].

%9 See e.g. the Opinion on the New Constitution ofigsary, adopted by the European
Commission for Democracy Through Law (Venice Conmiois) at its 87th Plenary
Session (Venice, 17-18 June 2011), http://www.\egize.int/docs/2011/CDL-
AD%282011%29016-e.pdf, and the Opinion of the Cossioner for Human Rights on
Hungary’s media legislation in light of Council Birope standards on freedom of the
media,Strasbourg, 25 February 2011. CommDH(2011)10,
https://wcd.coe.int/wcd/ViewDoc.jsp?id=1751289 [B12011.].

%0 Civil organizations submitted their contributiansNovember 2010, i.e. six months
before the review actually took place. The Hungaredia legislation, consisting of
Act CIV of 2010 on the freedom of the press andftimelamental rules regarding media
content (the “Press and Media Act”, passed 9 Nowrab10), and Act CLXXXV of
2010 on media services and mass media (the “MaskaMet”, passed 21 December
2010), were adopted later. Similarly, the new Citutsdbn was adopted by the
Hungarian Parliament on 18 April 2011 and signedheyPresident of Hungary on

25 April 2011. The new Constitution shall take effen 1 January 2012. Other
“stakeholder” organizations — CoE bodies — senheslier documents — dating from
2008 and 2009.

3L paragraphs. 15-16.
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» The legal gap in the regulation of homebirth waisdpeealt with by the
drafting of the necessary professional, medical &@atinical minimum
requirement§®

» The issue of forced sterilisation: taking into aatithe recommendations
of the CEDAW Committee, the legislation on steatisn has been
amended?

= Clearly, one of the principal issues was the Roarmaraunity: the gradual
removal of disadvantages concerning them in thiEldi@f economy,
employment, culture, health care, living conditiamsl social services.

= The other principal issue was the poor conditiohdetention. The main
challenges are overcrowding in detention facilititee situation of the
mentally ill, the use of excessive force and almidanguage during
arrests and interrogatiofs.

» The chapter describing the new media legislatiosilent on the intense
reaction which it attracted from the EU and manyil cisociety
organizations. Any criticism levelled against thedia Act is perceived
by the Hungarian government as an issue “whereigeriwman rights
concerns are often intermingled with political ddesations both
domestically and outside Hungary/”.

= The national report indicates the precarious sitnabf an association
known as the Hungarian Guard (Magyar Garda) corathitb extreme
nationalisnt®

= Direct parliamentary representation of minoritiesain institutionalised
fashion has not yet been achieved, but is expactamme into effect
during the next General Election due in 26314.

The reader of the national report cannot be buinadted athe lack of
referenceto other important issues. By way of example, tiagional report
blatantly fails to address the anomalies of thdthazre system, including the
disproportionate territorial distribution of healtare facilities, access to the
health services, long waiting lists or the so-ahllgratitude money*

%2 paragraph 24.

¥ paragraph 27.

3 paragraph 28.

% paragraphs. 38-54.

% paragraphs. 58-70.

37 paragraphs. 77-80.

% paragraph 82.

% paragraphs. 85-86.

“9'In Hungarian “halapénz” (literally, ‘gratitude meyi), is a symbol of everyday
corruption in non-market- based health care. Theenigself is misleading, as the
money is not always be given after the medicaliservn many cases it is used to bribe
providers to offer both better and earlier care semices. See e.qg.
http://www.economist.com/node/10553357 [31.10.2D11.
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Similarly, the controversies surrounding the umitat takeover of private
pension funds are omittéd.

On a positive note, Hungary indicated its willingago uphold a standing
invitation for mandate holders of human rights $meprocedures, and stated
that it was keeping the deadlines with respecth® gubmission of periodic
reports to the UN human rights treaty bodies. Iditawh, Hungary made a
commitment to ratify the Optional Protocol to CAT.

Unfortunately, on factual grounds we simply canragree with the
Hungarian government’s contention on the timely nsigkion of national
reports. Hungary is and has been late with the mddom of several periodic
reports. For example, the fifth periodic report endCCPR was due in April
2007, but was submitted only in March 2009, the lwoed seventh and eighth
report under CEDAW was due in September 2010, boingted only in June
2011, whilst the second periodic State party repoder CRC due in November
1998 was delayed by six years and was submittediorfebruary 2004. Even
worse, the twentieth report under CERD was dueamudry 2008 but has still
not been submitted — precisely as the combineaHptifth and sixth report
under ICESCR which was due in June 2609.

Core Date of Report / State Party report due on ... | State Party
human ratification report
rights or submitted on ...

treatie4* | accession

“! paragraph 97.

“2 paragraphs. 102-104.

3 AsofNovember 2011.See

http://www.ohchr.org/EN/countries/ENACARegion/Pajtidindex.aspx Menu item:

Reporting Status [31.10.2011.]

*4 The following abbreviations have been used indoisument:

= CAT Convention against Torture and Other Cruelumhn or

Degrading Treatment or Punishment; and also demlo¢es
Committee Against Torture

= CED International Convention for the ProtectiorAlifPersons from
Enforced Disappearance.
= CEDAW Convention on the Elimination of All Forms Bfscrimination

against Women, and also denotes the Committeeeon th
Elimination of All Forms of Discrimination againgfomen

= CESCR Committee on Economic, Social and Culturghii

= CRC Convention on the Rights of the Child; and asnotes the
Committee on the Rights of the Child

= CRPD Convention on the Rights of Persons with Diiizls

= HRC Human Rights Council

= |[CCPR International Covenant on Civil and PolitiBaghts
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ICERD 4 May 20th report- 4 Jan 2008 Not yet
1967 submitted
19th report- 4 Jan 2006 Not yet
submitted
18th report- 4 Jan 2004 Not yet
submitted
Combined 14th, 15th, 16th and 17 28 Jan 2002
report - 4 Jan 1996
ICESCR | 17 Jan Combined 4th, 5th and 6th repost 30 | Not yet
1974 June 2009 submitted
3rd report— 30 June 1994 29 Sept 2005
OP- Not a O O
ICESCR Party
ICCPR 17 Jan 6th report— 29 October 2014 Not yet due
1974 5th report— 1 April 2007 16 March 2009
ICCPR- 7 Sep Not relevant (individual
OP 1 1988 communications)
ICCPR- 24 Feb According to Article 3, the States Parti
OP 2 1994 to this Protocol shall include in th
reports they submit to the Human Righ
Committee information on the measur
that they have adopted to give effect
the present Protocol.
CEDAW | 22 Dec Combined 7th and 8th report 3 Sep| 3 June 2011
1980 2010
= |ICCPR- Optional Protocol to ICCPR
OP1
= |CCPR- Second Optional Protocol to ICCPR, aiming at theliibn of
OP 2 the death penalty
= |[CERD International Convention on the EliminatidnAdl Forms of
Racial Discrimination
= |CESCR International Covenant on Economic, Socidl @ultural
Rights
= ICRMW International Convention on the Protectiortlté Rights of All
Migrant Workers and Members of Their Families
= OP-CAT Optional Protocol to CAT
= OP- Optional Protocol to CEDAW
CEDAW
= OP-CRC-  Optional Protocol to CRC on the involvement of dhéin in
AC armed conflict
= OP-CRC-  Optional Protocol to CRC on the sale of childremict
SC prostitution and child pornography
= OP-CRPD  Optional Protocol to CRPD
= OP- Optional Protocol to ICESCR
ICESCR
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6th report— 3 Sep 2002

15 June 2006

OP- 22 Dec Not relevant (individual
CEDAW 2000 communications)
CAT 15 Apr Combined 5th and 6th repost 31 Dec| 10 Nov 2010
1987 2010
4th report— 25 June 2000 16 June 2004
OP-CAT | Nota O O
Party
CRC 7 Oct Combined 3rd, 4th and 5th repost 5 | Not yet due
1991 May 2012
2nd report— 5 Nov 1998 17 Feb 2004
1st report— 5 Nov 1993 28 June 1996
OP-CRC- | 24 Feb According to Article 8, each State Pa
AC 2010 shall include in the reports they subn
to the Committee on the Rights of t
Child any further information with
respect to the implementation of t
Protocol.
OP-CRC- | 24 Feb According to Article 12, each Stal Not yet due
SC 2010 Party shall include in the reports th
submit to the Committee on the Righ
of the Child any further informatio
with respect to the implementation
the Protocol
1st (comprehensive information) 24
March 2012
ICRMW Not a O
Party
CRPD 20 July 1st report- 3 June 2010 18 Oct 2010
2007
OP-CRPD | 20 July Not relevant (individual
2007 communications)
CED Not a O O
Party

Table 1. Hungary’s reporting statlrs

> See http://www.ohchr.org/EN/countriesslENACARegRages/HUIndex.aspx, Menu

item “Reporting Status” [31.10.2011.]. Due to ldngimits, the table only indicates the

last instances of reporting obligations, with tiva af highlighting delays. The term
“not relevant” refers to the fact that the instrunh@ptional protocol) provides for
individual communications, thus not requiring pei®reports. Delays in submission

are indicated with letters in italic. Abbreviatioothe various instruments are listed at
the end of this article.
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3.1.2 UN Summary Report

As far asthe scope of international obligatidfiss concerned, Hungary’s
record is satisfactory. From among the treatiesgdmnisnot a party to, the
International Convention for the Protection of AMersons from Enforced
Disappearance (CED) is probably less pertinent redsethe country intends to
ratify OP-CAT. However, treaty bodies have encoedaglungary to ratify the
International Convention on the Protection of thegh®&s of All Migrant
Workers and Members of Their Families (ICRMW) ahd Optional Protocol
to ICESCR on the competence of the Committee t@ivecand consider
communications submitted by individuals or groupsdividuals.

On legislative and human rights infrastructyrdN bodies claimed that the
direct applicability of ICESCR rights in the natadrcourts are not guaranteed,
and were concerned on the lack of a national huriginis institution!” The
majorsubstantive issua¥ concern listed in the UN report are:

» The situation of womerThe report noted the persistence of patriarchal
attitudes and deep-rooted stereotypes regarding rbles and
responsibilities of women and men in the family andsociety, the
occupational segregation of women and men in theua market, the
wage gap between women and men, the discriminatidtiring women
of childbearing age or mothers with small childreaxual harassment in
the workplace, domestic violence and spousal rapk the fact that
Wor?sen continue to be underrepresented in publicpaivéite spheres of
life.

= The Roma populationThe problems are: discrimination in respect of
education, employment, health and housing, disptmpately high
levels of extreme poverty, the segregation of Ramé&dren in schools,
the overrepresentation of Roma among prison inmaed the
widespread anti-Roma statements by public figunestbe medid?

= Persons with disabilitiesThe report pointed at the very high percentage
of unemployment among them, as well as the lacknoinclusion policy
and integration mechanisms for children with dits >

= Migrants, asylum-seekers, refugee¥he report noted the living
conditions of asylum-seekers and refugees, thetsadministrative
detention regime, the problems of integration éigees and the fact that
Hungary does not fully ensure the principle of mefoulement?

“® The core international human rights instrumentstmmaccessed on
http://www2.ohchr.org/english/law/index.htm#cord [B0.2011.]

" paragraphs. 2 and 3.

“8 paragraphs. 10-13, 21-32 and 46.

9 paragraphs. 30, 41, 43, 48, 55, 58-61.

* paragraphs. 49 and 64.

*! paragraphs. 25-28, 68-71.
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» Torture and administration of justiceHere the report mentioned the
alleged ill-treatment by custodial or prison staffd the limited number
of investigations carried out in such cases, pridegrcrowding, the fact
that pre-trial detainees under and over 18 yearsaecommodated in the
same cell, and that a high number of people withofficio defence
counsel remain without actual assistance from tla¢iorney in the
investigation phasg®.

= Social security and adequate standard of livifidne report noted the
inadequate level of the net minimum wage and sdigakfits, the poor
mental and physical health status of the populatibe inequalities
experienced in respect of the health care systehttanhigh suicide and
abortion rate§®

3.1.3 Stakeholders’ Report

The stakeholders’ repottio a large extent, reiterates the issues spedified
the UN Summary Report. Thus, the Hungarian Hels@@dmmittee contended
that the new Government started to prepare a nawstidation without giving
proper reasons as to why it was necesSafhe report referred to the rise in
serious, sometimes deadly, attacks against the Romaation since 2008, and
the inadequate handling of racially motivated ceitte The independent
medical examination of persons who claimed to hbaeen ill-treated by
officials was not guaranteed and free defencerst@ usually made little effort

*2 paragraphs. 19-30, 37-38.

%3 paragraphs. 50, 52, 54-57.

*See
http://www.ohchr.org/EN/HRBodies/UPR/Pages/UPRHUW8kmldersinfoS11.aspx
[31.10.2011.]. The followingivil society organizationmade contributions: Amnesty
International, Hungarian Helsinki Committee, HunRights First, Joint Submission 1
(Chance for Children Foundation (CFCF), Europeam&®&ights Centre (ERRC),
Foundation for the Women of Hungary (MONA), HungariAssociation for Persons
with Intellectual Disability (EFOESZ), Hungarianv@iLiberties Union (HCLU),
Hungarian Helsinki Committee (HHC), Legal Defenagr@u for National and Ethnic
Minorities (NEKI), Minority Rights Group Internati@l (MRG), People Opposing
Patriarchy (PATENT), The City is For All (AVM)), dat Submission 2 (The Hungarian
Helsinki Committee and Menedék — Hungarian Assamiafor Migrants), Soeurs du
Bon Pasteur and the Society for Threatened PeOyier stakeholders/hich sent
submission to the UN are all linked to the Coun€iEurope: Advisory Committee on
Minorities, Commissioner for Human Rights, Comnétfer the Prevention of Torture,
European Commission against Racism and Intolerdu®pean Committee of Social
Rights and GRECO.

5 paragraph 2.

% paragraph 9.
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in these underpaid cas€sSeveral incidents against LGBT (Lesbian, Gay, Bi-
sexual and Transgender) persons and Jews werdiethsy the police in the
past few years as “common” crimes instead of haiees>® The Committee on
the Prevention of Torture (CPT) of the Council afrépe (CoE) stated that
Hungary had not amended the legislation to enstress to a lawyer as from
the vsegry outset of deprivation of liberty, as recoemded by CoE CPT in
2005

The report also highlighted how people with disébs were hindered in
their full enjoyment of the right to vote: pollirggations were not accessible for
persons with disabilities, election materials weot available in easy-to-read
format and the ballot counting committee could earhmunicate properly with
persons with disabilitie¥.

Whereas NGOs rightly pointed out that the Publicvige Broadcasting
Television and Radio and the National Media anded@nmunication
Authority were not independent from the Governmaiith respect to the
nomination process and financiffgthe stakeholders regrettably did not
mention the discrimination suffered by women indahggd inter alia, the wage-
gap and the marked underrepresentation of wompahhc and private spheres
of life. The only reference to that can be foundamt Submission 1, where the
submitting organisations encourage the Human Rigbtscil to recommend in
its concluding observations that Hungary promotes breaking down of
prejudice against the social equality of gendethéneducational system.

3.2 Interactive dialogué?

The interactive dialogue took place in May 261 During the interactive
dialogue, forty-eight delegations made oral statgmeThe Group of East
European States, taken together with the Group e$tVEEuropean and other
States (WEOG), represented 54.2% of the Stateshwhare statements in the
course of the dialogue.

" paragraphs. 16 and 33-34.

%8 JS1, paragraph 4.8.

%9 paragraph 34.

¢ paragraph 48.

®l paragraph 42.

%2 See the Report of the Working Group, available at
http://www.ohchr.org/EN/HRBodies/UPR%5CPAGES%5CHESen11.aspx, or
http://www.upr-info.org/IMG/pdffa_hrc_18 17 hungaeypdf [31.10.2011.]

% Nine countries (Sweden, Belgium, the Czech Republenmark, Slovenia,
Switzerland, the UK, Netherlands and Norway) sutediadvance questions to
Hungary.
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Group of Group of Asian Group of Group of Latin Group of
African States Eastern American and Western
States European Caribbean European and
States States other States
Algeria India Russian Ecuador France
Egypt Indonesia Federation Honduras Switzerland
Morocco Pakistan Slovenia Brazil Greece
Iran Poland Uruguay Austria
China Czech Mexico Finland
Thailand Republic Chile Australia
Uzbekistan Slovakia Argentine Norway
Republic of Azerbaijan Guatemala Italy
Korea Republic of Germany
Palestine Moldova Netherlands
Afghanistan Belarus Canada
Bangladesh USA
Belgium
Spain
Denmark
Sweden
UK
Holy Seé&*

Table 2. List of States making oral statements

The initial presentation was delivered by the Mimisof State for Social
Inclusion at the Ministry of Public Administraticend Justice. Similarly, the
questions posed were answered solely by “fifthe concerns raised by other
States focused on the issues identified earliees&hincluded the fact that
Hungary had not acceded to CED and ICRMW, the titnaf the Rom&® the

% The Holy See is not a member of the UN but wastg@observer status in 1964. In
2004 it was accorded the rights and privilegesasfigipation in the sessions and work
of the General Assembly except the right to voteoguut forward candidates in the
General Assembly. A/RES/58/314, Participation &f Holy See in the work of the
United Nations, 16 July 2004, http://www.undemograom/A-RES-58-314.pdf
[31.10.2011.]. For our purposes, | put it into WEOG

® The language skills of the head of delegation it respect, not of the highest
quality. The answers, which were presented solgliim at the end of the interactive
dialogue, were given in Hungarian (!). See the vashc
http://www.un.org/webcast/unhrc/archive.asp?go=11&am1 [31.10.2011.]. Itis
highly unusual in the short history of the UPR $& @ language other than the working
languages of the UN (English, French, Russian, Spa€hinese and Arabic). Another
exception was Mozambique (with Portuguese), revieinghe 10th session.

% In his answer, the head of the delegation annalititeeevidently very optimistic
“breaking news” (his very own words) that the Gawaent would create 100 thousand
jobs for the Roma within 4 years.

136



The Human Rights Council and the Universal Perié&tbBeiew: Is it more...

lack of a NHRI, domestic violence, migration, prisovercrowding, racially
motivated violence, the situation of migrants asdam-seekers, to name just a
few. To our disappointment, notwithstanding the ptwas remarks by
speakers, in its answer the Government addressetbpic ofgender equality
in the most cursory fashion.

Several countries raised the issue tbé new Constitutiof Pakistan
inquired how Hungary intended to build national ssmsus on it, Slovakia
referred to provisions of the new Constitution théungarian citizens not
residing in Hungary may participate in Parliamepntatections’ Germany
asked about the Government’'s plans to seek intenatexpertise regarding
the new Constitutio® A few countries expressed their hope that the
implementation of the newly adopted Constitutiorulgidbe in accordance with
Hungary’s international obligatiori.In its answer, the Hungarian delegation
referred to two pillars guaranteeing the compatipibf the Constitution with
human rights: firstly, it cited existing constitomial provisions which stipulate
that Hungary ensures that Hungarian law is in aonity with international
law, secondly, the Constitutional Court was mardiabeexamine and compare
domestic legislation with international agreemefus the identification of
possible conflictg?

France observed that the new constitution did rplig@tly outlaw the death
penalty and discrimination on grounds of sexuaémation. The Hungarian
delegation explained that the new constitution aimeid a non-exhaustive list of
grounds for discrimination; further, the case-lafvtloe Constitutional Court
prohibited discrimination based on sexual orientati The Hungarian
delegation added that, notwithstanding the corsiital protection accorded to
the embryo and the foetus, there was no need fesiq@ more stringent
legislation on abortiof?

Germany, as well as lItaly, raised the issue of ¢tbepetence of the
Constitutional Court Hungary argued that these restrictions were duthé
serious economic situation, and were of a minortangporary naturé'

Brazil, Austria, Australia, Germany, the Netherlanthe US, Belgium and
Mexico expressed concerns regardthg new media legislatiorihey argued
that the new media law still contained elementsnmgatible with international
human rights standards and asked if the Governmastconsidering revising

" The Hungarian delegation spoke of the target géhd® Government to reduce by
39% the occupancy of prisons.

% E.g. Ecuador, Pakistan, Slovakia, Brazil, Norw@grmany, Sweden, the UK and the
Holy See.

% paragraphs. 38 and 45, respectively.

O paragraph 59.

" Ecuador and Norway, paragraphs. 35 and 57 resphcti

2 See Article Q(2), Articles 24(2)f) and 24(3)c)thé new constitution. Paragraph 78.
3 paragraphs. 31, 79 and 80.

" paragraphs. 58, 59 and 84.
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the media legislation in the light of those conséfriNorway was concerned
about possible restrictions in the freedom of thesp by mandatory content
requirements and “public morality” standards, whsrétaly was interested in
the provisions aimed at guaranteeing the impastiaf the Media Councif®
The UK asked how independence of the Media Authoaimd the Media
Council was guaranteéd.The Hungarian delegation’s answer was evasive:
they simply reaffirmed the readiness of Hungargdoperate with international
organisations which expressed concerns about twenmedia legislatiod® but

did not address the substantive issues.

A total of 148recommendationsvere made, of which 113 were accepted,
six rejected (by Hungary), whilst in the case ofe themaining 29
recommendations, decisions were postp6hedtil the September 2011 HRC
plenary sessioff. Hungaryrejectedacceding to the ICRMW (recommended by
Egypt, Argentina, Iran, Guatemala, Algeria), andokéng the condition which
requires a minority group to have lived in the dguior at least one hundred
years in order to be considered a national mingfRyssian Federation). The
pendingrecommendationselated to accession to several international human
rights instruments, to the issues of freedom ofresgion and the media law,
gender equality, domestic violence, minorities a@®ylum-seekers. Norway
recommended that Hungary reconsider the relevanwigions of the new
constitution in order to ensure keeping accesshtrtion as a safe and legal
option, and to ensure that the same protectionrights apply to every person
regardless of their sexual orientation; and to mete policies related to ethnic
Hungarians abroad with neighbouring countries’ jaiiyn responsibility for
minority protectiort*

Many of therecommendations acceptede relatively weak requiring a
low level of commitment, but this is not unique ttds particular country: a
great percentage of recommendations formulatechgUgiPR are not clear or
specific enough® More robust obligations include accession to OPFG#d

S paragraphs. 47, 49, 54, 59, 61, 63, 64 and 65.

® paragraphs. 57 and 58.

" Paragraph 74.

8 paragraph 86.

" These recommendations needed more careful exaatirat the Hungarian
authorities.

8 Approximately 76.4, 4.0 and 19.6 per cent respelti

8 paragraphs. 95.14 and 95.23.

8 Formulations such as: Hungary is recommendedisider accession to a treaty,
continue to revise certain legislation, strengtitecurrent law, consider adopting a
certain law, take steps to ensure, consider thsilpibty of establishing, intensify
efforts to combat, take steps to bring about a gbaconfirm its commitment to, take
all appropriate measures, etc.

8 Brett, Rachel: A Curate’s Egg. UN Human Rights Gail1 Year 3. 2009, p. 23.
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CED, creating a NHRI in accordance with the Panimdiples®* adopting
measures to combat all forms of discriminationalgisthing a plan of action to
prevent racist attacks, maintaining the standingation to mandate holders of
human rights special procedures, eliminating theklog of reports to the
human rights treaty bodies and the responses noetie questionnaires of HRC
Special Procedures, ensuring the implementatigractice of the prohibition
of corporal punishment in schools and ensuring fthadetention, minors below
18 should be separagraphted from adilts.

3.3 The HRC Plenary Session

According to the repdit adopted by the plenary, the number of accepted
recommendations has grown from 113 to 122, whilkttlee pending
29 recommendations 20 were rejected. Thus, of @éd@&nmendations, Hungary
accepted 82.4% (122) and rejected 17.6% (26). Wigard to the latter, the
delegation pointed out that the suggested courseacifon in these
recommendations had already been completed.

The delegation indicated that the ratification d-OAT and CED was in
process and expressed the readiness of Hungamatiree accession to OP-
ICESCR, whilst emphasising that this would take sotangth of time.
However, Hungary clearly wished to stay out of lB&MW, arguing that its
legislative framework was fully in line with its ternational and regional
obligationss.‘7 The delegation maintained that, “in the view a# thovernment”,
the new media legislation was in conformity witk ftuman rights obligations,
but that, nevertheless, Hungary remained readgifdogue.

8 Principles relating to the Status of National itasions (The Paris Principles).
General Assembly resolution 48/134 of 20 DecemB8B1http://www2.ohchr.org/
english/law/parisprinciples.htm [31.10.2011.].

8 paragraph 94.

8 At the time of going to press, only the draft reaf the HRC plenary is available.
See Report of the Human Rights Council on its eighth session. Advance Unedited
Version, A/IHRC/18/2 (10 October 2011). http://wwafchr.org/ english/bodies
/hrcouncil/docs/18session/A-HRC-18-2.pdf [31.102Q.1The relevant paragraph
hgraphs are 594 to 621.

87«European countries received many recommendatiglaged to the ratification of the
International Convention on the Protection of Aligvant Workers and Members of
their Families(CMW). However, none agreed to ratify this conventas most
governments claimed the rights therein were alreabrined in their legislation and
guaranteed by the European Convention on Migr&tédes appear to be fearful that
opportunities to change migrant policy will be redd if they ratify the CMW,
particularly the implications this may have forgiable to remove migrants who lose
or leave the employment for which permission teeettie country was granted.”
Human Rights Monitor Quarterly, 2011/3, http://wwshr.ch/component
/docman/doc_download/1245-uprhrmq32011 [31.10.30@112.
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Slovakia expressed its worries over the Hungariegislation granting
citizenship to persons living in neighbouring coied without a genuine link to
the person concerned. The US contribution relatedhe improvement of
combating trafficking, and its concern about thevneonstitution, the new
media legislation as well as the laws regardingcjatl independence. The
European Region of the International Lesbian ang Baderation noted with
concern that prejudice and discrimination were sflead against lesbian, gay,
bisexual and transgender (LGBT) people, whilst AstyeInternational
observed that officials often failed to apply theewant legislation on hate
crimes.

In its concluding remarks Hungary argued, in owwincorrectly, that the
adoption of the new constitution was preceded byoad national consultation
proces$® On a more positive note, Hungary expressed intitn to submit a
midterm report?

8 TASZ (Hungarian Civil Liberties Union), argues tfiae open public debate of the
new Constitution was missed completely. The pulidibate on the Constitution was
conducted by two, in their opinion, deceptive todlse first was the creation of a
website (the “Constitution blog”) that provided theportunity for everyone to make
his opinion heard on the matter. It was, howevec)ear whether the answers were
processed, and if yes, how and who was chargedtidtprocess, and what impact it
was meant to have on the overall process. The demdrstitute of a real open debate
was the 12-question questionnaire. Some of thetignssvere loosely related to the
constitution-writing process; however, others weopulist wish-list. The
guestionnaire did not cover the important questtbas must be answered in a
constitution-writing process. The questionnaire@ aggored those questions that have
already emerged as dilemmas in the ongoing proeggswhether the term “God”
should be in the Constitution, the separagraphafarhurch and the state; the powers of
the Constitutional Court. Furthermore, the drafh§dution was submitted to the
Parliament within two weeks after the dispatchhef questionnaire, clearly indicating
that answers could not have been meaningfully tékenaccount when finalizing the
text. See Hungarian Helsinki Committee, TASZ, E&ticroly Policy Institute:
Comments on the Process of Framing the New Cotistitof Hungary. 10 March
2011,

http://tasz.hu/files/tasz/imce/2011/comments_on pihecess_of framing_the new co
nstitution_of _hungary_eki_hclu_hhc.pdf [31.10.20,14p. 5-6.

8 Report of the Human Rights Council on its eighthesession. Advance Unedited
Version, A/HRC/18/2 (10 October 2011),
http://www2.ohchr.org/english/bodies/hrcouncil/dd@session/A-HRC-18-2.pdf
[31.10.2011.], paragraphs. 594 to 621.
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4. Evaluation of the first UPR cyclé®

The UPR can boast of 100 percent participation tayeS, which is a great
achievement when compared with the reporting otiiga of States to treaty
bodies. Further, the UPR covers all UN membersyrethe providing a
worldwide scrutiny of human rights protection.

During the interactive dialogue, most States weprasented by high-level
delegations, ranging from 2 (e.g. Micronesia, Fifgaint Lucia) to
35 representatives in the case of the US, and 37eirrase of Kuwait. For the
most part, States under review responded with tectipnswers. Whereas States
in general had one member who answered all qusstimciuding Belarus,
Austria, Hungary and Belgium), some delegationsiests that representatives
with the most relevant expertise on the subjectwansd questions (e.qg.
Armenia, Laos, Georgia, Australia, Latvia). The amof States submitting
written questions in advance remained low.

States making the highest number of recommendatiocisde Canada
(649), Mexico (537), Brazil (480), Algeria (475) danFrance (466
recommendations). Overall, Western States formultie majority of
recommendations. Whereas the top five recommerfsiiages include only one
European State, an analysis of the whole list dlevaa over-representation of
our continent: of the top fifteen recommending &aten are European,
whereas it is 14 from the top thirty.

On the receiving end, we can find the United Stafeseiving 280
recommendations), Iran (212), Iraq (179), Kyrgyastd75) and Viet Nam
(172)%* Obviously, the length of speakers’ list remaingédy dependent upon
the profile of the State examined: countries sweltha US, Iraq or Iran attract
great interest, whereas smaller countries (e.g.oAad Finland, the Czech

% The statistics in this chapter are based on thewimg sources: Human Rights
Monitor Quarterly, accessed on http://www.ishr.ctaiderly and
http://www.ishr.ch/quarterly/previous-editions [20.2011.]; as well as the website of
UPR-Info, a non-profit and non-governmental orgatiis based in Geneva,
Switzerland, http://www.upr-info.org/database/sttids/ [31.10.2011.] This website
contains the accumulated data of sessions 1 to 9.

L L. http://www.upr-info.org/database/statisticsemn item “State under Review”
[31.10.2011.] — Note on the actual number of recemaations. “While some Working
Group reports listed recommendations individuatijoived by the State who proposed
the recommendation, other Working Group reportstehed similar recommendations
by several States into a single item, and somert®pseed a mix of these two systems.
... With such inconsistent formatting of the reppthe total number of
recommendations (and the number accepted, rejemntetherwise) remains a rather
rough tool for a comparison of State reviews.” HarfRaghts Monitor Quarterly, July
2010, pp. 21-22.
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Republic) are faced with limited participationln addition, there is a clearly
discernible trend towards increased participatiorStates belonging to the
same regional group as the SuR.

Sessions inevitably reflect thmolitical nature of the review, with several
politically charged recommendations. Bilateral tielas are exposed, such as
the display of the long-standing tensions betweenehia and Azerbaijan, and
Turkey and Cyprus in the 8th session, or betweeardi@ and the Russian
Federatioff in the 10th session. Politicisation is also disit#e by the active
participation of “friendly States”. Such States makupportive statements,
praising the areas of progress or simply encougadghe continuation of
measures already undertaken by the State undexwethus filling the time
with favourable comments and, consequently, takimg time away from
making valid criticism.

The top five issues raiseduring the dialogue were ratification of or
accession to a given international instruments 927®&omen’s rights (2495),
rights of the child (2222), torture (1141), andtices (1089)%*

As far asNGO engagements concerned, whereas international NGOs
actively contribute to the stakeholder compilationseveral cases there was a
worrying absence dbcal stakeholder information (e.g. Libya and Mauritania
9th session). NGO contribution varied to a greaemixdepending on the SuR.
The UPR manifests wide disparities in the levetnfiagement by NGOs, with
the US attracting a record 103 submissions, whitstll countries, such as San
Marino, Grenada, received just three.

Regrettably, numerous States tend to avoid or cetelylignore contentious
questions. In a similar vein, it is common thatt&taprovide no justification
when a recommendation is rejected. If they do pleyviStates under review
have cited a great array ekplanations for not accepting recommendations
Thus: the right invoked is not an internationalgcognised human right; the
recommendations are inaccurate and/or factuallgriect; or they are “either
inapplicable or irrelevant”. Quite often, Statesden review consider many
recommendations as ‘“already implemented” or “in thpeocess of

%21t was no surprise that, during the review of tH& many States on the speakers’ list
were unable to take the floor due to high demaB@ States had signed up to
participate, but only 56 were able to speak. Bytiast, a lack of strong interest in the
reviews of Andorra, the Marshall Islands, and Miesia, caused these reviews to end
one hour short of the allocated three hours. HRMQuary 2011, p. 9. Nevertheless, the
author of this article was surprised that Ukraieeeived only 44, the UK 35, and
Indonesia merely 13 recommendations.

% Georgia provides a very interesting example is thigard, see the final outcome,
especially paragraphs. 25 and 32, as well as feedrbband 2. See http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G11/118/21/PDF/G1111821?@fienElementor
http://www.upr-info.org/IMG/pdf/fa_hrc_17 11 georgeapdf [31.10.2011.]

% The order presumably remains the same by the it dirst cycle. See.
http://www.upr-info.org/database/statistics/, méem “Issue” [31.10.2011.]
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implementation”. Other excuses included those edlab cultural relativism
unfavourable public opinion, and lack of finanai@sources. Frequently, States
reject recommendations in blatant contradictiontlodir international legal
obligations. Thus, Qatar, Gambia, Kuwait and GuiBesau rejected several
recommendations that contradict international humaghts standards,
particularly in the areas of women'’s rights.

Some States based their rejection on the unterzaglenent that domestic
law took precedence over international obligatioirs, clear disregard of
obligations under the Vienna Convention on the LafvTreaties’® Thus,
numerous recommendations were refused by Myanmzauke it considered
that they were infringing Myanmar’s sovereign rigHt

Overall, States generally accept the great majafityecommendations. A
remarkableexception is North Korea whiclhefused to accept any of the
161 recommendations provided at its UPR ses8i@m a positive note, various
States (e.g. Colombia, Costa Rica or San Marinee hdecided to provide
detailed substantive justifications for their réjes of recommendations. In
many cases, however, States do not to clearly atelicwhether a
recommendation is accepted or rejected, leadirtheainconstructive practice
of “noting” a recommendation.

Adoption of draft reports of the UPR Working Graoypthe HRC plenary is,
for the most part, highly procedural with WorkingrdBp members only
commenting to make small technical edits to draftorts. Yet, the adoption of
reports on Egypt and Iran became a forum for debatprocedural and more
substantive issues.

The success of any review mechanism depends lamgelthefollow-up
whether States have taken steps to implement twmmendations made to
them. According to UPR-Info, several States haveadly acceded to human
rights treaties, changed their domestic legislati@veloped National Plans of
Action including all the accepted UPR recommendhmtjassued invitation for

% Liberia and Mauritania attributed their reservasidto CEDAW to Sharia law and
defended harmful traditional practices, such asafergenital mutilation, as deeply
entrenched values. Andorra refused to changerits abortion policy since the right to
life was enshrined in its constitution. Latvia ditdne protection of national identity as
its reason for promoting Latvian over minority lalages, such as Russian. Singapore
was blunt in its refusal to ban corporal punishmelaiming it to be necessary to ensure
national security and stability.

% Article 27 of the Vienna Convention on the Lawloéaties states that “a party may
not invoke the provisions of its internal law astjfication for its failure to perform a
treaty.”

" pakistan and Iran also argued similarly. See httpw.upr-info.org/+Myanmar-
rejects-22-recommendations+.html and http://www-upr
info.org/IMG/pdf/myanmar_plenary statement_2011]38df10.2011.]

% http://www.demcoalition.org/pdf/pdf/DCP%202009-P0420HRC%20Report.pdf
[31.10.2011.]
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Special Rapporteurs to visit the countries, esthbtl national human rights
institutions® or issued reports on the state of implementationdterm-
reports)'® However, regional allies predominantly make rec@ndations that
require a low level of commitment by the State urdeiew, which threatens
the effectiveness of the UPR.Overall, the Council is not provided with strong
means in order to encourage a State to cooperdteti@ UPR mechanism:
paragraph. 38 of HRC Resolution 5/1 simply statest the Council “will
address, as appropriate, cases of persistent mpeaion with the
mechanism”. As of November 2011, the HRC had riariaany such action.

With the UPR approaching the end of its first cydiene has come to
summarise the Oachievements and the failures of nieehanism® The
achievement@clude full coverage of the UN Member States, Hmlfact that
the UPR is not limited to one particular set of lamrights, but strives to
demonstrate the full picture of the human righteation in the SuR. Through
UPR, the Council has examined country situatioas dne rarely spotlighted in
international forums. The HRC has likewise shedtlign human rights
concerns in otherwise democratic States with gdilgestrong human rights
performance where such issues would otherwise haem overlooked. The
three reports on which the review is based briggtioer different aspects, thus
providing a more comprehensive overview of the StiRally, for the first time
in the UN system, the Office of the HCHR is prodigcdocuments offering a
systematic compilation of human rights related fimfation on individual
countries. Moreover, the interactive dialogue aB8 asthe adoption of the final
report is webcast.

Time constraints can be identified as one of thgomehallengesof the
UPR: only a limited number of speakers can takefltter due to the limited
speaking time. In addition, this limited time igduently taken over by the so-
called “friendly States” of the State under reviewhich is thus able to avoid
critical assessments.

Another weakness of the UPR is that Troika rappostelo not necessarily
have the (human rights) skills to carry out theewev Lack of expertise is also
manifested by some recommendations formulated wergonents, urging or

9 UPR-Info: Analytical Assessment of the UPR, 20082 (2010), p. 12.

190°E g. Argentina, Bahrain, Bolivia, Chile, Colombigguador, Finland, France, the
Netherlands, Romania, Ukraine, the United Kingd8mitzerland, Japan, Mauritius,
Poland, Canada. See
http://www.ohchr.org/EN/HRBodies/UPR/Pages/UPRImpdatation.aspx,
http://www.upr-info.org/+Japan-Mauritius-and-Polametsent+.html and
http://www.upr-info.org/+Side-event-on-mid-term-mgting+.html [31.10.2011.].

1 HRMQ January 2011, p. 10. See also http://wwwinf-org/-Follow-up-.html
[31.10.2011]]

192 These are excellently compiled in UPR-info: Animigt Assessment of the UPR,
2008-2010 (2010), pp- 13-17 and Human Rights Wafble: 2011 Review of the HRC,
upon which the analysis below is based.
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advising steps which are inconsistent or contrarinternational human rights
norms.

Regarding the recommendations, both their quanatitg their quality are
problematic. For smaller States, the mere numbeeadmmendations can be
discouraging. Furthermore, the increasingly largmiper of recommendations
had inevitably affected their quality: as notedliear some are contrary to
certain human rights standards, whereas sevemireendations are too broad
or too general, requiring minimal action from the_S

The absence of clear responses by some States ued@&w to
recommendations, coupled with the not infrequentjection of
recommendations on irrelevant grounds inevitabidemmines the UPR’s
effectiveness.

Finally, some States have a wrong perception ofUR& mechanism and
wrongly suppose that the process comes to an etidthé adoption of the
report by the HRC plenary, and no actual followisiplanned by them. In fact,
this is a misconception of the UPR, although, unifwately, this may validly
occur inasmuch as currently there is no specificharpism to assess the
implementation of recommendations. States shoulaérmouraged to submit
midterm reports and to develop plans for implemgoa

5. The way forward

In resolution 60/251, the General Assembly requihedHRC to review and
report on its work and functioning after its fifiste years'® The working group
set up for this purpose met for two substantivesises in October 2010 and
February 2011. On 17 June 2011, the Human Rightsin€io adopted
Decision 17/11%* containing the new UPR modalities for the secopdec
(2012-2016). The major innovations are:
= The periodicity of the UPR cycle will be changed ftur-and-a-half
years, with 42 States reviewed each year. It isquite clear at the
moment how South Sudan, which became the 193rd ewremb the
UN,*® will be accommodated.

* The order of the review established for the figtle will be maintained
for the second and subsequent cycles with 14 Statbs reviewed per
WG session (as compared to 16 in the first cy@le)there will be only
14 States reviewed per session, several Statedevithoved from their
“original” place to the following session.

193 GA Res. 60/251 at operative paragraph 16.

1% Decision AIHRC/DEC/17/119,
http://www2.ohchr.org/english/bodies/hrcouncil/13sen/docs/A-HRC-DEC-17-
119.pdf [31.10.2011 ]

195 5outh Sudan was admitted as a new Member Stateeb§A on 14 July 2011,
A/RES/65/308.
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* The issue of time constraints was also addresséd. duration of
interactive dialogue will be extended to three koand thirty minutes.
The SuR is given 70 minutes, whereas other Statds have
140 minutes.

= List of speakers. In order to ensure the equaligyeation of all
delegations, if necessary, the time per speakdrbeilreduced to two
minutes for each (or even further) to accommodditespeakers. The
exact method for drawing up the list of speakesetsout in paragraph 8.
Speaking time limits will be strictly enforced, lading cutting off the
microphones of those speakers who exceed it.

= The guidelines for the drafting of the three repante slightly modified,
with greater emphasis on the implementation of thecepted
recommendations and the development of human rijttations in the
SuR.

6. Conclusions

By way of conclusion, it should be pointed out ttieg UPR is not a rigorous
technical review of the human rights situation incantry. UPR only provides
a general picture of the human rights situatioer peview cannot substitute for
the expertise which] treaty bodies and specialgitapes display.

Having said that, a deeper analysis of the mechmneveals that the UPR
has failed to achieve even this modest goal. Thentaof countries acted “as
a mutual praise society, misusing the processderdo legitimise human rights
abusers, instead of holding them to accodfit.States are not required to
indicate clearly which recommendations they acoepégject, nor does the UPR
provide for a tangible sanction in case of persistaon-cooperation. In
addition, the role of NGOs is still marginalised.

Apparently, without a change in the attitudes oin\ber States, the Council
is in no better position than its predecessor taaly further compliance with
human rights. In a similar vein, the UPR’s ultimageal of improving the
human rights situation on the ground cannot be exeld without the
cooperation of the reviewed States. Even thoughtUfPR has been effective in
advancing human rights in the short term, only timid tell whether the
Council will be able to overcome the constraintd #aws of the Commission.

1% UN Watch, A Mutual Praise Society, 2009, at pA@cessible:
http://www.unwatch.org/atf/cf/%7B6DEB65DA-BE5B-4C AED56-
8BFOBEDF4D17%7D/Mutual%20Praise%20Society.pdf [812011.]
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Punitiveness and fear of crime in Hungary in the
past 30 years

KULCSAR, GABRIELLA

ABSTRACT When stricter criminal policies are introduced, iggtmakers
often refer to society’s demand for more severeigmmment. Are such
references really valid? How punitive is Hungarsociety and is this related to
society’s fear of crime? This survey seeks answerghese questions and
provides a survey of research carried out beforel after the political
transition (including related research by the authd’he survey revealed that
people felt safe in the socialist regime, althouddviously at the expense of
some limitation of their freedom. The situation ipeed significantly with the
change of regime. Political power was no longebéofeared, but at the same
time the situation in terms of crime deterioratedardatically. People
underwent these changes at some cost - on theamkwviith an increasing fear
of crime, and, on the other hand, by thinking inmore punitive way.
Nevertheless, it cannot be stated with any cemaihit Hungarian society’s
demand for punishment to be increased grew immagiafollowing the
political transition. By the mid-90s, by approxiralgt 1998, the crime situation
had deteriorated sharply and people faced an evewing feeling of insecurity
and fear. The new millennium brought further changend a decline in
criminal tendencies was visible not only in Hungaémyt also across Europe.
Surveys carried out in the early 2000s showed fissat of crime had decreased,
albeit slightly. This has shown itself in a lowemngand for greater punishment.
However, the last few years have seen an incraagebi insecurity, and the
world economic crisis, whose impact has beentigdnisively in Hungary due to
country-specific problems, has exacerbated theevalod moral crisis whose
intensity has been fluctuating since the changeegime. It still remains
unknown how these new difficulties will harden tiaelical mentality in
connection with the punishment of crime —and tliestill the open question of
how closely criminal policy will follow public ogon.
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1. Introduction

According to lAszLO KORINEK! and KLAUS BOERS, the system of attitudes
toward crime is composed of social and personahefgs. Social elements
include the judgement of crime and public securipenal policy, the
willingness to report a crime and confidence imonal investigation and

jurisdiction, whilst personal elements include witdsation, personal risk
assessment, fear of crime and avoidance behavidsiressential for politicians
and other professionals who deal with criminality ie aware of people’s
attitudes, although the opinions, dispositionsydeand feelings of people in
connection with crime have become the object adradic research in Hungary
only in recent years. In order to show the develapinturve of this process, it
seems important to examine not only those survagrsed out after the political
transition, but to return to the beginning and tsfesm a summary of the
surveys carried out in the 1980s, which are milestoof research into latency
and attitudes toward crinfe.

2. Surveys carried out prior to the political transtion

In the 1980s the first significant research intted crime, which also
covered the system of attitudes toward crime, wasiraey led by BszLO
KORINEK in 1982-83. The survey itself was limited to oneurnty (Baranya),
and used a mail, self-survey questionnaire. This l@sed on models used in
Baden-Wirttemberg and Texas, where surveys comzethe same field were
carried out concurrently with the survey in Hungaslthough, naturally, the

! Korinek, L&szl6: Félelem aindzéssl. Kozgazdasagi és Jogi Kényvkiad6, Budapest,
1995 p. 87.

2 Boers, Klaus: Crime, fear of crime and the operatif crime control in the light of
victim surveys and other empirical studies. CouatiEurope, Strasbourg, 7 Oktober
2003 Cited by: Lévay, Miklés: Almdzéssel, aimdzéssl valé félelemmel és a
biindzéssel szembeni fellépéssel kapcsolatos nézetdtdaényesi — ahogy azt az
Eurdpa Tanacs 22. Kriminolégiai Tudoméanyos Konfer@i@nak ebadoi latjak. In:
Korinek, Laszlé — Khalmi, Laszl6 — Herke, Csongor (Ed.): EmIékkdnyverez

Zoltan Egyetemi Adjunktus halalanak 20. Evfordut&jéStudia luridica Auctoritate
Universitatis Pécs Publicata, Pécs, 2004 pp. 199-20

® There was some research undertaken before the@erning people’s attitudes
towards criminality, criminal policy and sentencisgch as one conducted in 1976-77
by the Hungarian Academy of Sciences, anotherathout by Andras Sajé, which
aimed at revealing the legal awareness of the jptipuland a survey by J6zsef Vigh
and Istvan Tauber in 1978. Cited by: VOko, Gyorykozvélemény a blntét
torvényeksl és a linozés elleni harcrol. Ugyészségi Ertédi®85/4. pp. 53-57.

* On the comparison of the Hungarian, German andritane findings see: Korinek,
Laszlo — Arnold, Harald: Victimisation, AttitudeWards Crime and Related Issues:
Comparative Research Results from Hungary. In:éaisunther — Kury, Helmut —
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guestionnaire under discussion was tailored to iiond in Hungary. Out of
the 3,600 questionnaires sent by post, 2,448 pestludformation which could
be assessed and processdthe survey attempted to collect data on latent
criminality, not only by asking persons who hadefalvictim to a crime, but
also by asking about criminal acts occurring in tlespondents’ field of
acquaintance. Hence, it was a mixed victim-responohguiry. KORINEK came
to certain conclusions concerning the system dfudtds of the population in
comparison with the West German and American figstinthe Hungarian
population could be characterised by a relativalprg feeling of safety.
According to KORINEK, this might stem from a myth of invulnerability
according to which many people think that they carfall victim to any kind
of impact, be it a crime or a natural disaster, emgsequently they do nothing
to protect themselves. However, the relatively Heglel of public safety typical
of socialist countries may also have contributethtohigh level of a feeling of
security. In reply to one of the questions aimedeaealing the attitude toward
crime and which asked about the methods of crireggmtion, the respondents
found decreasing alcohol consumption to be the myogtopriate in addition to
increasing the severity of punishment and improviagily upbringing. As
regards ideas of penal policy, 93.2% of the respotsdconsidered the death
penalty to be necessary in serious cases, 35.5%e@vda have all persons
released from prison placed under supervision &sP6 approved release from
prison before serving the full term of imprisonmelmterestingly, among the
functions of prison, re-socialisation was considete be important by the
majority of respondenfs.There was a noticeable lack of confidence in
probation, and nearly half of the respondents tegethis solution in cases of
crimes against both persons and propeiost of the respondents found the
work of the police satisfactory, approved of thdigial practice of courts and
found the work of prisons in the area of rehatiilitaadequate.

In respect of the personal elements of the sysfeattitudes towards crime,
the fear of crime in the Baranya sample was founte the most realistic in

Albrecht, Hans-Jorg (Ed.): Victims and Criminal tices. Max Planck Institut, Freiburg,
1991 pp. 100-110.; Korinek, Laszlé — Arnold, Haral@eske, Raymond:
Viktimisierung, Verbrechensfurcht und Einstellung Sozialkontrolle in Ost und West.
Ergebnisse vergleichender Opferbefragungen in dedBsrepublik Deutschland, den
Vereinigten Staaten und Ungarn. In: Kaiser, GlinthEury, Helmut — Albrecht, Hans-
Jorg (Ed.): Kriminologische Forschung in den 8@aren. Max Planck Institut,
Freiburg, 1988 pp. 909-942.; Korinek, Laszl6 — Adhddarald: Kriminalitatsbelastung
in der Bundesrepublik Deutschland und Ungarn. Emnggsle einer international
vergleichenden Opferbefragung. In: Bohm, Alexar(@et.): Kriminologie in
sozialistischen Landern. Studienverlag BrockmeBechum, 1985 pp. 65-125.

® Korinek, L4szl6: Rejtettimdzés. Kézgazdasagi és Jogi Kényvkiad6, Budap@8g 1
pp. 45-55.

® Ibid. pp.165-166.

" Korinek, L4szl6: Félelem ain6zéssl, p. 126.
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comparison with the other two countries (in otheras they were most fearful
of what in reality threatens them). At the sameetimost respondents showed
some level of disconnected or diffused anxfety.

In 1987 LAszLO KORINEK carried out another small-scale survey of
victimisation and people’s demand for punishment ansample of 923
respondents in Pécs. The survey was conductedatigdavith a survey carried
out by KLAus SEssAR in Hamburg, which made some comparison of data
possible. Punitivity was found to be clearly greaeong the inhabitants of
Pécs in that 55% of the Hungarians chose punishmestrestitution (40% in
the German sample) and 36% would have insisteduaisiping the perpetrator
even if the perpetrator had repaired the harm anagg caused (in Hamburg
21%). Another interesting finding was that, in thsspect there was no
significant difference between those who had alydsekn victimised and those
who had not - in the samples of both Pécs and HegntNo strong fear of
crime was found in the Pécs sample, with threetqumrof the respondents
feeling either almost or totally safe after d&tkccording to the Hungarian
findings from this research, age and related egped are important factors in
the feeling of security. These are in addition émdger, as women are usually
more afraid than men. Likewise, people living alotfeose with few social
contacts or who are discontented with their neiginbood, and those with less
education showed greater féar.

In the same year MDRAS SAJO also conducted a survey using a sample of
1,650 respondents in Budapest, which he compartédtiaé sample of E5SAR
in Hamburg. On the basis of the findings concermingitivity, people living in
Budapest also had a stronger demand for punishthant people living in
Hamburg (although people in Budapest were lessimvig¢d). However,
younger respondents were more willing to acceptesetnt than were older
respondents, and the degree of strictness wasimdhd by the seriousness of
the crime. It was typical of the inhabitants oftb&udapest and Pécs, especially
in the case of ex-victims, that many would not hiete¢he perpetrator off, even
after restitution®*

8 Korinek, L&szl6: Rejtettindzés, pp. 134-152.

° Sessar, Klaus — Beurskens, A. — Boers, Klaus: Wigdmachung als
Konfliktregelungsparadigma? Kriminologisches Jolirh&86/18. pp. 86-104, in
Hungarian: Sessar, Klaus: Blntetés helyett az ak&ao jovatétele? Vizsgaldédasok e
gondolat lakossagi fogadtatasarol. Jogtudomanyid&yz 1987/8. pp. 433-442.

1 Korinek, L&szl6 — Arnold, Harald: Victimisation tiudes Towards Crime and
Related Issues: Comparative Research Results fnromgaty. pp. 111-117.

" Korinek, Laszl6: Félelem ainozéssl. p. 40.

12 33j6, Andras: Az aldozatta valas 1986-87. évigatstanak néhany tanulsaga.
Belugyi Szemle, 1989/11. pp. 17-32.
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3. Surveys carried out after the political transiton

After the political transition the first survey amrning our theme was
carried out by the ‘Szonda-lpsos Media, Advertisindgrket and Opinion
Research Institute’ at the request of the Minigtfythe Interior. This was in
December 1990. Its theme was to judge the workefblice and the Ministry
of the Interior. In respect of punitivity, it wasund that 75% of the respondents
thought that the rapid increase in crime could bevgnted by imposing far
more severe punishmefit

An opinion poll was carried out by AN MUNNICH and ANDRASVAG with a
representative sample of 1,000 respondents in eoatipn with the
Tarsadalomkutatasi Informatikai Egyesulés [Assammatfor Social Research
and Informatics] in 1991. Its questions addreskeddsue of the sense of being
threatened including whether respondents were dafdifalling victim to a
violent crime or to a crime against property. Womeare found to have a
greater fear of violent crime, whilst both sexesevM®und to be afraid of crime
against property. Respondents were also asked tiwyatwould do in order to
reduce crime. 34% would impose more severe punishnmproving living
conditions came second with 19%; 17% would increhsesize of the police
force, and 14% would improve the relationship bemnvehe police and civilians.
A profound dissatisfaction with the working of thelice was also amongst the
findings of the research, and 7% of respondentddvbave re-introduced the
death penalty. Further questions based on situatExamples concerning the
severity of punishment were also asked; the answevealed that older
respondents and respondents with lower educatidmbeder opinions?

In 1992 lAszLO KORINEK repeated the survey carried out in Baranya
County in 1982. The survey was carried out at natidevel by RL DERI,™
but, as the data did not show significant diffeeefrom the data of the survey
at county level, only the findings of the lattee atescribed here. In the course
of the KORINEK survey of 1992, 2,069 persons returned questioemai
containing answers which could be used. The rafigepics was as wide as it
had been in 1982, but we have restricted the deltcted to issues closely
linked to our theme.

In the course of analysing the social elementshef gystem of attitudes
toward crime and comparing the results, it was fotivat the public feeling of
security had substantially deteriorated in compariwith the situation in 1982
at both national and local level (some 70% felttthfae situation had

13 Kertész refers to this survey without any detadidtion. Zvekic, Ugliesa — Kertész,
Imre: Bincselekmények aldozatai a rendszervaltas orszagdidiCRI — BM Kiado,
Roma — Budapest, 2000 p. 97.

¥ Miinnich, Ivan — Vag, Andras: K6zvélemény, deviantiindzés. In: Pusztai, Laszlo
(Ed.): Kriminolégiai és kriminalisztikai évkdonyvKVA, Budapest, 1993 pp. 295-310.
> Déri, PAl: Rinbzési statisztika és a valosag. In: Beliigyi Szer@5/10. pp. 27-31.
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deteriorated). A further interesting finding wasatth despite genuinely
deteriorating public safety and increasing crirhe, attitudes of the respondents
toward crime and punishment or their penal polieycpptions did not change
significantly. However, a slight change could bé¢iced in the answers given to
the question concerning the measures people rej@asidhle most appropriate
for crime prevention. Though more severe punishmeas named by the
majority - just as in 1982 - it appears that, attee political transition, the
perception that crime is a social problem had becstronger and so certain
social measures were thought to be essential @b category used to be the
last but had risen to second over ten years). Tidigoattitude toward placing
the offender under supervision after release fronsop and conditional
discharge did not, in practice, change. In relatmthe opinion about probation,
the survey claimed the existence of a complex m®0oé change in toleration.
According to this, on the one hand, total intoleemas gradually decreasing
together with the number of those showing disapgrowhilst, on the other
hand, there was an increasing group among thoseweie tolerant who had
become so lenient that they would have grantethgtion even in the most
serious cases. There was a marked change in themaht of the branches of
law enforcement. The number of those discontentild tie working of the
police had become approximately 1.5 times largad mearly 60% of the
respondents thought that courts were too leniemarto criminals. (In 1982 the
rate had been 42.2%). Discontent with rehabilitatio prison was also shown.
However, it should be noted that there remained assie group which
regarded the working of all three branches to kisfaatory, even if not gootf.

In terms of the personal elements in attitudedear deterioration was seen
in comparison with the situation before the pddtieransition started. People
had a greater fear in 1992 and believed it moelikhat they would fall victim
to a crime in the future, and the use of secuittinfis and locking premises
became more commdh.

A further survey with the name ‘Metropolvizsgalfitletropolitan Survey]
was conducted in some major cities of the formeiiadist countries (Berlin,
Warsaw, Prague, Budapest, Sofia and St. Petersluth® spring of 1993, in
the course of which 500 people living in Budapestravinterviewed, again
under the direction of ®RINEK. The survey was initiated by the Research
Centre for Criminology of the Institute for Crimimdics of the Humboldt
University of Berlin. The survey revealed that fieeling of security of the
population had deteriorated markedly after thetigali transition. People had
most fear for their property but also had a fegshofsical violence, even though
this was less strong. The answers also revealéd @a of the respondents had
already been victims of fraud, theft in the work@aor in the street (also
totalling 10%). Stealing car-parts featured oftas,did sexual harassment and

16 Korinek, Laszl6: Félelem ainézésbl, pp. 108-126.
7 bid. p. 173.
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rape committed against women (13%). Hence persexjérience seems to
have contributed largely to the growth of fearabidition, communications in
the press (mainly on TV and in the radio) togetith information gained

through personal contacts and acquaintances atsarhampact on the feeling
of security'®

In November and December 1998 AL BOHM and LENKE SzOGYI carried
out a questionnaire-based research project in ecatipn with the Institute of
Political Science of the Hungarian Academy of Scésy commissioned by the
Scientific Committee of the Budapest Police Depant{BRFK), to determine
the opinion of the residents of Budapest aboutipw®curity. Perhaps due to
the relatively small sample (329 respondents)finidings differ from those of
similar surveys in a number of respects. The figdivas that 80-90% of the
respondents had noticed an increase in crime. Whis attributed firstly to
poverty and job insecurity, and secondly to unemplent. After these came
others such as the inflow of foreigners and lenpamalties. These results were
quite similar to those of other surveys, but ndedénce was found in terms of
feelings o being threatened of men and women -ptXnea few specific cases.
(Women naturally fear rape more than do men, aay #étso fear pickpockets,
whilst men fear economic crimes and corruption mofairther surprising
findings were that middle-aged people thought itremiikely that they would
fall victim to a crime and these respondents aksb & more positive picture of
the police®’

The survey was repeated byNPaL BOHM, ERIKA JUHASZ and LENKE
SzOGYl (with minor modifications) in 1995. Then 750 resfdents were
approached - in Pécs, Nyiregyhaza and in thredatésbf Budapest (Districts
3, 8 and 22° The comparison of the data of the '93 and '95 eysvshowed a
slight improvement in relation to judging publicceety, but, even so, the
‘grade’ was less than satisfactory. This positivend, despite the steady
increase in crime, might be explained by the fhat people had been through
the first shock caused by the alarming increaserime after the political
transition. A further contributing factor could bke slowing down of the
increase in the crime rate by 1995. Compared \i¢hearlier survey, the only
change in the assumptions concerning crime wastlieainflow of foreigners
had been replaced by the appearance of foreigrargedups. A further task of
the respondents was to decide to what extent thgrged with certain
statements. The answers revealed that respondgreedamostly with the
statements that penalties were too lenient, thgomthieves could ‘get away
with it’, whilst small-time thieves suffered thensequences, and that the death

'8 Korinek, L&szl6: Félelem aindzésbl, pp. 40-44.

19 Bshm, Antal — Sigyi, Lenke: Bvarosi allampolgarok a kdzbiztonsagrél. Research
report, manuscript. 1994 Cited by: Korinek, LasHélelem a Bn6zésbl. pp. 46-48.

2 Bshm, Antal — Juhész, Erika — &wi, Lenke: A szubjektiv biztonsagérzet I. rész.
Belugyi Szemle 1996/6. pp. 53.
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penalty should be re-introduced. These answers ethoa high level of
punitivity - that is, a strong desire to apply sevpunishment. In respect of the
fear of crime, deteriorating social and economicwhstances had impaired the
feeling of personal security or safety and, atdhme time, had increased the
fear of crime?!

A further survey, dating from Spring 1994 and eadrout at the request of
the National Police Department (ORFK) and the Reneli¢ Vezeaiképz és
Kutatéintézet [Institute for Police Executive Traig and Research] used a
representative sample of 1,200 respondents and déal the topic of the
subjective feeling of security. This was creditedie name of ADRAS VAG,
who has already been referred to. The techniquestroftured questionnaires
and face-to-face interviews were used in this suréecording to the results
relating to public security in Hungary as comparedhe situation in Europe,
24.9% of respondents were of the opinion that it whghtly worse, 14.5%
thought it far worse than in Western Europe, 28th#hight that the situation
was the same, whilst 16.1% thought it slightly &etind 1.3% thought it far
better. 14.1% could not give an answer. When comgalne situation with East
European countries, 43.9% regarded the situatiofaadetter in Hungary,
15.9% as slightly better, 17.9% as the same, 48%tightly worse and 1.3% as
far worse. 16.4% did not give an answer. Companisitin the countries of the
former Soviet Union was omitted from the surveytlasre were no relevant
comparative data available for analysing the refestip between the answers
and the real situation. Although it was not easpitige at that time, it might be
claimed that, in 1994 the situation was indeechsiljgbetter in Hungary than in
the rest of Eastern Europe and even in some WesipEan countries. This
was, by and large, reflected in the answers, atthahe data showed a certain
level of self-depreciation in respect of West Ewap states. In respect of the
domestic situation, respondents found villageseartuch safer, regardless of
whether they were village or town dwellers - whicbrresponded to the
situation shown by statistics. In relation to thesweers concerning security in
the eastern and western parts of Hungary, resptsmdesre unequivocally of
the opinion that the situation in the western paas better - which again
corresponded with the facts of the statistical datregards the fear of crime,
it was found that women had a markedly greater tban did men. For
example, women are less brave in terms of goingaftet dark, although the
difference was smaller when their fear of propedyme was directly
guestioned — for instance, what were the chancéseaffalling victim to petty
larceny within a yeaf?

2 Bshm, Antal — Juhész, Erika — &wyi, Lenke: A szubjektiv biztonsagérzet Il. rész.
Bellgyi Szemle 1996/7-8. pp. 62-73.

22 Korinek refers to this survey without any detaitggtion. Cited by: Korinek, L&szl6:
Félelem a Bnozéssl. pp. 48-55.
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In 1994 a survey was carried out by the Working @ittee on Criminology
and Criminalistics of the Debrecen Regional Coneeitibf the Hungarian
Academy of Sciences led byAKALIN NYARI and LDIKO MARTANOSINE
JESZENYI in JAsz-Nagykun-Szolnok County. The survey aimegb\eealing the
feelings of 2,056 respondents towards public sacuf®dn the basis of the
answers, approximately half of the respondents dotive level of security
appropriate at their place of residence, one-thiece dissatisfied and 7% found
the situation very bad. The survey verified theuagstion, already confirmed
several times, that differences could be obseretdden the different age, sex,
and occupational groups of the population in respéthe level of the fear of
crime. Although differences were not profound, womenemployed persons,
pensioners, and those over 55 were found to havgrtrater feat’

In 1994 a survey on public security and the poli@s carried out by the
Median Public Opinion and Market Research Institatethe request of the
Ministry of the Interior. The sample of 1,200 resdents was asked by
standard questionnaire and by interview. In respédhe fear of crime, the
survey found that, although the respondents hasl fiear of crime than of
poverty, illness or war, in comparison with theadétom 1991 and 1993, a
distinct upward trend could be perceived. At theesdime, it was observed that
those marking a high level of fear of any of thengkxs listed, had a greater
than average fear of other sources of danger ds Twedrefore they may have
had a high level of general anxiety. Through anafyshe answers concerning
the general level of anxiety and the fear of critngas found that women and
respondents with a low education had a higher lefelnxiety and a greater
fear of crime than men and respondents with higingalifications. Oddly
enough, the level of anxiety was shown to be highetllages, whilst the fear
of crime was smaller there than in towns. The indiexnxiety and of the fear of
crime also showed a difference in the case of ffferent age-groups as the
60+ age-group had the greatest fear of crime, vihédevel of general anxiety
was the highest in the case of the 40-60 groupsé tdifferences might be
attributed to the fact that, on one hand, the aptével is influenced by several
factors in addition to the fear of crime; on thbesthand the fear of crime does
not depend only on the level of general anxiety but actual personal
experience alst’

In 1994 a survey led by.®NA GORGENYI was undertaken in Miskolc on
victimisation, and the issue of the fear of crimasvalso addressed. The small
(350) but representative sample showed that théeehad been the victim of a

% Nyari, Katalin — Martanosiné Jeszenyi, Ildiké: Azbiztonsagi kdzérzet aktualis
allapota Jasz-Nagykun-Szolnok megyében. Szolnd Tited by: Korinek, Laszlo:
Félelem a Bnozéssl. pp. 55-56.

% Median Koézvélemény- és Piackutaté Intézet: A tesélg képe a kozvéleményben.
Budapest, 1995 pp. 1-46. Cited by: Korinek, LasEélelem a tndzéssl. pp. 56-59.
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criminal offence were more likely to avoid allegedlangerous places in their
neighbourhood after dark than those without sugregence”

Between 1992 and 1995 another piece of researcltavaikicted in Miskolc
concurrently with research in five other Europeawrts (Plymouth, Salford,
Monchengladbach, Warsaw and Lublin), it focusedtloa circumstances of
burglaries and the impact of burglaries on theitims. The survey showed that
long-term traumatic effects and a steady increadbé fear of crime could be
caused by falling victim to such a crime. The musgative effects were found
in Hungary and Poland. Women, the older and thogeglin poor financial
circumstances were found to have a higher levidaf®

The research conducted byp#v, JUHASZ and OGYI in 1995 has already
been described, and so the next survey is thatamed out by WLER DANOS
and colleagues in May/June 1995. This was a ndti@mpaesentative survey
with a sample of 1,000 respondents on people’s wkthe police. In addition
to judging public security, which was regarded ® datisfactory at national
level and good at local level, factors contributitg the improvement of
people’s feeling of security were also asked ab®he respondents felt that
imposing severe punishment on criminals and a psideal police force would
be the most useful in this respect. Answers colgrthe death penalty were
rather extreme, which showed that the issue oftalapunishment was still an
issue of debate for the general pubfic.

In 1995 a small-scale survey led b§dzLO TIBOR NAGY was carried out on
car theft - a great problem at that time. Altoge®@l1 questionnaires completed
by car-owners were processed and in respect daéshies of our concern it was
found that respondents judged the situation of ipufcurity to be, at best,
bearable or, rather, to be bad. They considered seatences to be too lenient,
and, typical of popular feeling, several responslembuld have requested the
punishment of the perpetrator even if he had valtlgtprovided restitution for
the damage caused. The first and second most ieffatieans to prevent car
theft was imposing stricter punishments and patgllpublic places more
actively?®

A major step forward was taken in 1996, when Hupgaok part in the UN
survey on victimisation for the first time. The Uhad formerly conducted
ICVS surveys (International Crime Victim Survey)1if89 and 1992-94, and so

% Goérgényi, llona: A viktimologia alapkérdései. Gs;iBudapest, 2001 pp. 87-88.
% |bid. pp. 108-110.

2" Danos, Valér: Rertidség és kdzvélemény. In: Domokos, Andrea (Ed.)mirologiai
kdzlemények 54. Magyar Kriminologiai Tarsasag, Baekd, 1996 pp. 9-17.

% Nagy, LaszIl6 Tibor: Kézvéleménykutatas a gépjarekkel kapcsolatos vagyon
elleni bincselekményeki. A mediacié esélyei Magyarorszagon egy empirikus
vizsgalat tikrében. In: Irk, Ferenc (Ed.): Krimiaglai és Kriminalisztikai
Tanulmanyok XXXIII. Orszagos Kriminologiai és Krimalisztikai Intézet, Budapest,
1996 pp. 66-85.
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Hungary joined the third round in 1996-1997. Thevey, conducted through
face-to-face interviews based on the UNICRI (Unitgdtions Interregional
Crime and Justice Institute) questionnaire, wagiathrout in Budapest in
May/June 1996 (when 756 persons were interviewad)l in Vas County
(involving 1,096 persons). Special permission fidMICRI was given, which
made it possible to compare the capital with thevimces, where the crime
situation was better. The research data yielded thy ICVS enabled
international comparison, not only in the area iotimisation but also in the
areas of fear of crime and punitivity - the primencerns of this study. The
scale and scope of international comparison carjublged better with the
knowledge of the fact that more than 130,000 perseere interviewed during
the three rounds of ICVS in most parts of the wétld

Obviously, this study is confined to studying th@dings concerning
attitudes toward crime. In respect of the fear Wfe, worrying data were
yielded as people living in countries in transiti@it themselves least safe on
the streets after dark worldwide. Naturally, theemsment is subjective and so
this does not mean that the situation was the ghasgerous in these countries.
The result is rather attributable to trends, orpther words, to the fact that
people had felt a negative change in respect ofigabcurity. The feeling of
deteriorating security was also supported by tHeerotHungarian surveys.
According to the actual data of the UNICRI surveé§,6% of people living in
Budapest and 26.8% of those living in Vas Countyided certain places after
dark. The observation that women and older peoatkahgreater fear was re-
confirmed, and, in addition, a higher level of fegs shown by those with a
lower education, lower income and without a jdb.

Questions were also asked in connection with howhpunishment people
proposed by means of the example of a crime. Ia thiman of 21 had
committed burglary for a second time, stealing dowo TV set. This was
important since this case induced less passioespandents than, for example,
a crime against life would have. The fewest respatal in Western Europe
suggested imprisonment as adequate punishmenstwebilintries in transition
came second. In Hungary community service was sigde by most
respondents (41.1%), and 32.7% regarded actualsampnent to be the most
appropriate. In respect of this result, Hungargradid with the answers given in
West European countries rather than with those fiwarcountries in transition.
A further additional survey was carried out in tkisnnection — namely, the
opinions of lay people were compared with thos@udfjes and prosecutors in
Hungary. Although the sample was relatively smialhecame clear from the
answers that there was no big difference betweeroginions of the general
public and those of the legal profession. It canhlgghlighted, however, that

2 7zvekic, Ugliesa — Kertész, ImreiiBcselekmények aldozatai a rendszervaltas
orszagaiban. pp. 3-39.
% |bid. pp. 87-92.
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respondents in Vas County suggested less severghpuamt (more suspended
sentences and shorter terms of imprisonment), wdthothere were no
respondents in Budapest who suggested very sevacge (than 3-year)
sentences. Such punishment was, in fact, suggelyedvery few lay
respondentd!

The findings of the two surveys conducted since thiee described here for
the sake of compatibility. The fourth ICVS roundsa@arried out in 2000 and
the fifth in 2004-2005. A part of the data from fifth round came from the EU
ICS (European Crime and Safety Survey) conductgehmallel. In respect of a
fear of crime, an increase was perceived in 20Q9(bf the respondents living
in Budapest found it unsafe to walk in the stredisr darkj? and then a certain
decrease could be noticed again (39%). In termguofitivity, there is a
continuing trend that fewer and fewer people regangrisonment as an
adequate form of punishment in the case of propaitges and, accordingly,
community service came first in the two most re@ntreys also. In respect of
this result, Hungary deviates only slightly fromettaverage of the more
developed countries of the EU. It is interestingnéde, however, that the prison
population of Hungary is well above the Europeaerage, and so sentencing
practice seems to be more severe than public opirableast as far as this
crime is concernetf. The last ICVS, in 2009-2010, was a pilot projedtwinly
six participating countries (Canada, the Nethedargermany, U.K, Sweden,
Denmark), and the aim was to look particularly itlh@ use of mixed mode
interviewing (including the internet) to minimisersey costs”

Another survey conducted in 1996 should also bermed to here. It was
carried out by ADREA TUNDE BARABAS in order to reveal how open people
would be to the introduction of an alternative $emcsuch as mediation in
criminal procedure (mediation was actually introglli@s of 1st January 2007).
The perpetrators (147 persons) and victims (39opsjsof petty and medium
crimes against property and person were intervieesed it was found that
nearly all perpetrators showed willingness to testin, whilst victims were
more hesitant, although they did not reject ithiedry. Mainly those appeared
more open who had already been the victim of aeamd those living in better

31 Zvekic, Ugliesa — Kertész, ImreiiBcselekmények aldozatai a rendszervaltas
orszagaiban. pp. 97-108.

% Alvazzi del Frate, Anna — Van Kesteren, John: @rahVictimisation in Urban
Europe. Key findings of the 2000 International GziWiictims Survey. UNICRI, Turin,
2004 pp. 19-20.

% van Dijk, Jan — Van Kesteren, John — Smit, Piltyurg University, UNICRI,
UNODC: Criminal Victimisation in International P@ective: Key Findings from the
2004-2005 ICVS and EU ICS. Ministry of Justice, WODI he Hague, 2007 pp. 127-
151.

3 http://62.50.10.34/icvs/About_ICVS_2010/Historydanew_pilot [27. 11. 2011]
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financial circumstance®.No high level of punitiveness was shown here ejthe
although the sample was so small that it madeah®wk non-representative.

JOzsSerKO, GyuLA FULOGP and their colleagues carried out an opinion poll
in a representative sample of 971 respondentsveatgublic attitude towards
crime and crime prevention in the summer of 1997 Tethodology applied
was face-to-face interviews based on a questioanairrespect of this study,
rhe most important findings are that most of thpybation were unaware of the
number of crimes committed annually, even thouglth@ same time, everyone
considered the number to be too high - regardlesshether they had under- or
over-estimated the number. This simply shows paptéaling, which also
revealed itself in the answers given to the quesi®to how people judged the
crime situation in Hungary in comparison with thabther European countries.
Whilst international data showed that Hungary begémhto that one-third of
countries least tainted with crime, only slightlyoma than 1% of the people
thought the situation to be better than in othemtoes. Similar answers were
given to the questions concerning domestic pubditety. Altogether 7-8%
assessed the situation to be good or very good tlendreatest deterioration
was perceived by people who were living in Budaptdsise who had high
gualifications and those in older age-brackets. &fetanalysis of the answers
concerning the fear of crime revealed that it watsthis which people regarded
as their main concern: a shortage of money and plogment were claimed to
be far bigger problems. As regards punishment,dbatences were too lenient
was the general opinion. Punishment for crimesialeuce against the person
was expected to be tightened the most severehstwypinions about drug-
related crimes were the most varied, since sonponelents wanted less severe
punishment. This can be attributed to the fact Humahe respondents did not
even regard these as crimes. Village residentdlarsd with limited education
all had opinions harsher than the average in réged! crimes. Most criticism
directed at the various branches of ‘Law and Ordexs also related to this and
mainly concerned excessively lenient sentencingctipen and a lack of
severity*®

In 1998 TAMAS KoLosl and G\BOR POLONYI carried out a TARKI (Social
Research Institute) survey covering public opinmm public safety at the
request of the Ministry of the Interior. Accorditmthe findings relating to their
fear of crime, two-thirds of the respondents staed there were places in their
neighbourhood where they were afraid to walk alafter dark, and in terms of

% Barabés, Andrea Tiinde: A medicié esélyei Magga#éayon egy empirikus vizsgalat
tikrében. In: Irk, Ferenc (Ed.): Kriminolégiai ésitdinalisztikai Tanulmanyok

XXXIII. pp. 142-157.

%Ko, Jozsef: Vélemények dibbzésél és a inmegebzéssl. In: Domokos, Andrea
(Ed.). Kriminoldgiai kdzlemények 57. Budapest: MagiKriminoldgiai Tarsaséag,
Budapest, 1999 pp. 129-191.
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punitivity, the findings were also alarming, sirk@% of the respondents would
punish perpetrators more severgly.

In 1999 KLARA KEREzS| GEZA FINSZTER JOzSeEr KO and GzA
GoszTONYI launched a survey at the request of the Minisfrthe Interior in
three Districts of Budapest (Districts 5, 9 and 2R}itled ‘Working out an
experimental model of regional crime preventiorheTsurvey was carried out
by analysing documents and statistical data andntgrviewing people, but
only those findings concerning residents’ fear nine are dealt with in this
study. The interviews showed that crime was a sgsriproblem for people
living in District 5 but not so serious as to irdhce their lifestyle significantly.
Walking in their neighbourhood did not mean a ftegting situation to most of
them, although most of them would have liked to se@e policemen on the
streets. District 9 had been hit by crime to a gneaxtent and residents seemed
to be aware of this. Crime-related problems werenf@re serious than in
District 5 and fear of crime was also found to beager - mainly among those
who had already been victims and especially wongaddrom 51 to 60 (but
not among the oldest!) Crime was regarded as arnmablem even in the
relatively safe District 22, although fear of crinvas a lesser problem there. All
of the above correlations could also be seen tlend, so people who had
already been victims of crime, together with woraed people aged 51-60 had
most fear, and all three Districts showed a grefgar of crime against the
person than against propefty.

Subsequent to the ICVS survey of 2000 (referrecitiove) two further
TARKI surveys relevant to our theme were carrietlini2001 and 2002 for the
Hungarian Prime Minister's Office — as part of anmehensive survey on
changes in general public attitudes between 1962602.

A survey covering popular opinion on public seguriand capital
punishment was carried out in Hungary (with 1,585pondents), the Czech
Republic, Poland and Lithuania in June 2001. Thec6z were found to be the
most positive in respect of public security, whilstthe case of Hungarians,
who came second, the index turned negative, inG2% did not regard public
security as good. Data in respect of the placesiflence were more promising,
in that the Czechs were the most contented - dgowed by the Hungarians,
but this time with a positive index, 73% regardthgir neighbourhood as safe.
Lithuanians were the least happy in respect of ssthes. As regards the death
penalty, its supporters were in the majority infalir countries. The majority
was the smallest in the Czech Republic (58%), witimgary again second

3" Kolosi, Tamas — Polonyi, Gabor: A kdzbiztonsagithRKI kdozvélemény-kutatas.
Manuscript, 1998 Cited by: Zvekic, Ugljesa — Kertdsnre: Bincselekmények
aldozatai a rendszervaltas orszagaiban. p. 90 .a8id. p

% Kerezsi, Klara — Finszter, Géza — K8, Jozsef —z@uwji, Géza: Nagyvarosiindzés.
Biinmegebzés Budapest V., IX. és XXII. Keruletében. Orszagaominoldgiai Intézet
— Bibor Kiado, Budapest, 2003 pp. 11-16, pp. 82g#8,185-197 and pp. 310-323.
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(68%) followed by Poland (72%) and Lithuania (76%)favour of capital
punishment. Researchers studied certain corretatiomespect of punitivity in
Hungary and found that the younger the people (bed0), the higher their
gualifications and the more content they were withLaw and Order situation,
the more strongly they disapproved of the deatlalpenin contrast, supporters
of the death penalty were found in the greatest bmusn among people
belonging to political extremes (regardless of \keteft- or right-wing)*®

One year later, in June 2002, a further TARKI surwas conducted with
practically the same questions, although this timitd the inclusion of Russia.
The results showed that Czechs and Hungarians quithgesafety of their home
neighbourhood very similarly (some 74% of the amrsviling positive, closely
corresponding to the previous year’s data). Hundedythe way in respect of
assessing safety over the whole country with, éndbcasion, a positive figure
of 52%, the ranking order of the other countriegdpeahe Czech Republic,
Poland, Lithuania and, finally, Russia). In respettthe death penalty, the
majority of respondents in all five countries deeththeir support. The order
had not changed with the number of supporters thallest in the Czech
Republic (56.1%), followed by Hungary (59.8%), litimia and in Poland (both
some 73%) and Russia, where 78.7% of the respandesrte in favour of
capital punishment. In relation to the Hungariartagdahe proportion of
supporters had decreased in one year, and congethi@ background
correlations, it was again clear that the olderegation and those living in
smaller settlements supported capital punishmemé isiwongly. The proportion
of opponents was above average among the wealthiest

A further survey led by R DERI was also carried out in 2002. Its purpose
was to survey latent crime by questionnaires ine figmall regions
(Fehérgyarmat, Kunszentmarton, Budapest District BXentendre and
Veszprém). Although the sample was relatively smialwas interesting to
compare its findings with those of theORINEK survey of 1982 and the
KORINEK and DERI survey of 1992. In respect of the fear of crimenarkedly
growing trend could be observed between 1982 a®® 19arallel with the
actual growth of crime. However, this trend hadedady 2002 as people
adapted themselves to some extent to these newnwtances and became
more careful, with the effect that their fear ointe decreased. Unfortunately,
no comparison in time was made in respect of patyitibut, according to the

%9 Gabos, A.ndras: Elemzések a gazdasagi és tarsautalitkai dontések
elékészitéséhez 26. TARaKI, June, 2001 hitp://wwwithrkadatbank-
h/kutjel/pdf/a053.pdf [26. 03 2010] pp. 31-34.

“0Bernat, Anikd: Elemzések a gazdasagi és tarsagallitikai dontések
elskészitéséhez 38. TARKI, June, 2002 hitp://www.thriiadatbank-
h/kutjel/pdf/al02.pdf [27. 11. 2011] pp. 40-43.
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data of 2002, the majority of people named lenieirtythe law and in
sentencing to be the cause of the higher crime'fate

The first large scale (10,000 respondents) victimvesy was conducted in
Hungary in 2003-2004 by the National Institute afn@nology. It was again
found that Hungarians regarded public safety asgogiorse than it was in
reality. This, as already mentioned, is due tofdet that Hungary, although
belonging to the safest one-third of the countimeEurope, nevertheless had a
majority of its population who believed that theuntry was one of the ten most
dangerous in Europe. At the same time the numbehage considering the
situation to be clearly bad had decreased when amdpto the earlier surveys,
whilst the number of those judging the situatioiséactory had increased
(between 50% and 60% in 2002-2003). The proportibthose judging the
situation good was 14%, which corresponds to thditiigs of earlier surveys.
The phenomenon of problem-distancfAgaccording to which everybody
judged their own neighbourhood as being safer,dcbal seen again. However,
it should be added that, when questions were ask&aderning the country’s
most serious problems, it was mainly difficultieghvearning a living which
took precedence over crime (as experienced witbrathrveys also). In order to
improve public safety, most people would like t@ segreater police presence
on the streets. However, widening the powers of ghkce, tougher police
responses (ca. 11%), the improved administratiojustice and more severe
laws (ca. 10%) were also mentioned. All of thesentpo a more repressive
direction®

In relation to the fear of crime, the phenomenaady known were found
again. People had a greater fear at night thamgltine day; people living in the
capital regarded their neighbourhood as leastaafgght (48% felt themselves
safe, while this proportion could even reach 78%hancountry); women had a
greater fear than méh.Certain correlations were revealed by research in
respect of persons who had earlier been a victimriafe. Victims judged the
rate of crime higher and the security of their heigurhood worse. Moreover,
crime had a bigger impact on their lives and theyeamore likely to think that
they might fall victim to another crime. Asking theto recall the criminal ac
induced a variety of emotions in them such as arg#plessness, anxiety, and

1 Déri, Pal: Kisérleti felmérések @inmegebzés rendszerének kialakitadsahoz.
Statisztikai Szemle 2005/1. pp. 45-60.

2 Korinek, L&szl6: Tovabbi szempontok a magyar teség megitéléséhez.
(Hozzéasz6las Szikinger Istvan és Danos Valkéaadsahoz. In: Domokos, Andrea (Ed.):
Kriminoldgiai kdzlemények 54.: Magyar Kriminolégi@iarsasag, Budapest, 1996 pp.
48-49.

*3 Dunavélgyi, Szilveszter: Kézvélemény-kutatas abiponsagrol és a reticségbl.

In: Irk, Ferenc (Ed.): Aldozatok és vélemények. Zagos Kriminoldgiai Intézet,
Budapest, 2004 pp. 85-120.

* Ko, Jozsef : A bndzéssl valod félelem. In: Irk, Ferenc (Ed.): Aldozatok és
vélemények. pp. 82-83.
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defencelessness - in addition to fear — and even afperiod of several yedfs.
This also indicates that examining only fear isirapéification of the issue,
although it is obviously extremely difficult to real the complexity of emotions
through commonly used forms of survey.

A further piece of research into crime preventiord a&rime-related fear
(surveying the demand for punishment was not anisngurposes), which was
led by KLAUS SESSAR and included five European cities, was completed i
2004. The so-called InSec research was carriednowo special districts of
each of the following five cities: Amsterdam, VienrCracow, Hamburg and
Budapest, so making possible comparisons withinandng cities also. The
data were obtained in 2001-2002, subsequent tohwbidy supplementary
work was performed, and so findings should be amalyaccordingly. The
methodology applied was many-sided and thoroughaddition to residents’
guestionnaires, both residents and experts wemrvietved and statistical
figures and other data were analy8eA detailed comparison of three cities,
Cracow, Budapest and Vienna, which have a comm&toryiin many respects,
was carried out’ It was found that, although crime rates were atrtios same
in all the three cities, residents reacted to sitisation differently. Residents in
Vienna accepted the appearance of deviance anceteat changes in values
with the greatest acquiescence, which might be tudhe fact that the
inhabitants of this city trusted most in their offfil institutions - which did not
hold for Cracow or Budapest. The negative trendsumog after the political
transition were suffered with difficulties in botities; at the same time, due to
the lack of confidence in state organs, people eegeno help from them.
However, while residents in Cracow actively tried ilnprove the situation,
residents in Budapest showed less initiative ip@es of preventiod It is
interesting to note that the generally negativeoaphere showed itself in the
fact that, although there was a significant diffex® between the crime rates of

“5 Barabéas, Andrea Tiinde: Altalanos viktimoldgiaetta. In: Irk, Ferenc (Ed.):
Aldozatok és vélemények. pp. 196-197.

“6 Barabéas, Andrea Tiinde — Irk, Ferenc — Kovacs, RoBeéiinmegebzés, a
biintzésdl valo félelem. In: Barabas, Andrea Tinde — Irkigfe — Kovacs, Robert
(Eds.): Félelem,in6zés éslinmegebzés Eurdpa 6t nagyvarosdban. Orszagos
Kriminoldgiai Intézet, Budapest 2005 p. 9.

" Vienna and Budapest used to belong to Habsburitptées for centuries and the
connection became even closer after the establishof¢he Austrian-Hungarian
Monarchy. Poland and Hungary are interlocked a¢isd\points (among others the
well-known strong friendship of the nations caralteibuted to this) from a few
common monarchs in the Middle Ages to the everits &orld War II, when both
countries became members of the socialist block.

“8Irk, Ferenc: Varosi biztonsag, nagyvarosiimegebzés. In:: Barabas, Andrea Tiinde
— Irk, Ferenc — Kovécs, Rébert (Eds.): Féleletimdzés ésimmegebzés Eurdpa 6t
nagyvarosaban. pp. 147-176.
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the two Districts surveyed in Budapest, the feacrodhe was as high or even
higher in the District with the better crime sitioat*

KLARA KEREZSI carried out a survey almost concurrently with thed
round of ICVS 2004-2005 (described above). Thisktptace in 2005 in a
representative sample of 1,200 residents and alsaofp512 prosecution
experts. The survey was conducted in connectioh thié planned entry into
force of a new Act on (criminal) mediation proceglas of 1st January 2007 -
which actually happened. On this account, Kerezlead about people’s
attitudes towards abiding by the law, opinions dllbe trends in the crime rate,
the duties and operation of criminal justice adstinaition and attitudes towards
criminal legal sanctions. It emerged that, desgédelining crime rates, people
thought crime to be increasing. The number of viblerimes was especially
overestimated. A lack of adequate knowledge coigraentencing practice
was also found, in that people believed it to be&erenient than it in fact was.
Although a good deal of research had proved theositgy people, also
wrongly, thought that there was a connection betvtbe leniency of sentences
and the increase in crime. The finding of the syreencerning the attitude of
residents towards punitivity, which neverthelessovedd some openness
towards restorative justice, might be attributedhis. According to KREZS|
this openness may be strengthened through thentdisston and widening of
knowledge. The concept of restitution was cleadpported in the answers
provided by the prosecution expettReferring to findings of foreign research,
Kerezsi adds that people are willing to expressitmen attitudes when
answering general and abstract questions, bueilf have more information,
they can form less simplistic opinions also takingp consideration the more
complex nature of the problem. This should alwagskiapt in mind when
evaluating surveys concerning punitivity.

In 2007 HLMUT KURY, SASHA LYSOVA, VASILI POKLAD and G\BRIELLA
KULCSAR carried out an international joint research projacthe Eastern and
Western parts of Germany, Russia, Ukraine and Hyng®/ithin the
guestionnaire-based research, university studeste \eisked about personal
experience and feelings concerning victimisatiorarf of crime and
punitiveness. The results placed Hungary somewhetbe middle between

9 Barabas, Andrea Tiinde — Irk, Ferenc — Kovacs, RoAdinmegebzés, a
biintzésdl valo félelem. In: Barabas, Andrea Tiunde — Irkigfe — Kovacs, Robert
(Eds.): Félelem,in6zés éslinmegebzés Eurdpa 6t nagyvarosaban. pp. 85-95.
0 Kerezsi, Klara: A kbzvélemény és a szakemberedlyrédallitd
igazsagszolgaltatasrol. Bunigtgi kodifikacié 2006/2. pp. 9-20.

>t Ashworth, Andrew — Hough, Mike: Sentencing andtiienate of Opinion. Criminal
Law Review, 1996 pp. 776-787, Doob, Anthony N. -b&s, Julian V.: Public
punitiveness and public knowledge of the facts:es@anadian surveys. In: Walker,
Nigel — Hough, Mike (Eds.): Public Attitudes to $emcing. Surveys from Five
Countries. Aldershot, Gower. 1988. Cited by: Kereggkara: A kozvélemény és a
szakemberek a helyreallitd igazsagszolgaltatgsrdl6.
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Western and post-Soviet states on the punitivigfescThis is not so surprising,
since, even during the socialist era Hungary wesadly much more willing to
open towards the West than the majority of the éfasbloc. A separate
guestion referred to the attitude towards capitaighment. On the basis of the
answers given, the death penalty in Hungary is rheavily supported than in
Germany, but less than in Russia or Ukraine wh&teSoviet ‘traditions’ still
have some effect. The approach to capital punishrally depends on
whether it still exists in a country, or the lengthtime since its abolition. In
addition, political pronouncements and media piutgliconcerning unusual
crimes significantly influence the common attitude.

4. Summary

In the light of the above surveys and of the actmattice of sentencing and
criminal policy certain conclusions can be drawn:

Surveys carried out prior to the political trarmitishow that people felt safe
in the socialist regime — although obviously atéltpense of some limitation of
their freedom both in a spiritual sense and intwacThis is showninter alia,
by the fact that in the socialist era judges conidose the death penalty. This
became a tool of totalitarianism (although this waare typical of the ‘hard
dictatorship’ of the ‘50s). Therefore, the fearasime was not strong, which
was in itself related to markedly lower crime ratésdoes not mean that
people’s lives were totally free of fear, but norvays were (could be)
conducted to measure fear of the power of the.state

The situation significantly changed together witte tchange of regime.
Political power did not have to be feared any langad people could influence
how they were governed - through free electionsth&t same time the crime
situation dramatically deteriorated. People werprepared for new types of
crime and they could easily be cheated anywhereatiady time by fraudsters
who quickly recognised the opportunities hidderthie new situation. Several
methods of organised crime flourished, such as nisgd car theft, ‘oil
bleaching’ (decolourising untaxed fuel oil to sa&l (heavily taxed) diesel), the
housing mafia and pyramid schemes. People expedethese changes at some
cost, and the reactions took the form of an iningagear of crime or in a
highly punitive way of thinking. Nevertheless, & not so clear that the
Hungarian population’s demands in respect of pumesit grew after the
political transition. On the one hand, surveys didicate that people had
regarded the sentencing practice of courts as leimdenient even during the
socialist era; on the other hand, the overwhelmmagprity of people (over 90%
according to the survey led byoRINEK) approved of the death penalty. After
the change of regime the death penalty was abdlighd at the same time it
became clear to many citizens that this was theecoway. There are, of
course, still a number of people who would like r®introduce capital
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punishment and this opinion gains strength whenaverutal, violent crime
against a person is given wide press coverage.

By approximately 1998, the crime situation wagsatiorst — as can be seen
from residents’ surveys. People had increasingrngelof insecurity and fear,
which was clearly shown by the ICVS survey of 19@&cording to the
findings of this international comparative resegoobiect, people felt least safe
in the countries in transition, including HungaPersonal feelings of safety are
obviously subjective, and there are countries wittvorse security situation.
However, people always react to trends and theatsiu certainly was
deteriorating in Hungary at that time. It shoulddokeled that any growth of fear
is often a reaction to a general deteriorationamicceconomic circumstances
and not merely to an increase in crime. Peopleageglin a number of surveys
that they regarded poverty and unemployment as me@tieus problems than
crime, but uncertainty in the area of earning divetihood always strengthens
extremist opinions and increases the demand foispment, and this was the
case in the second half of the ‘90s. It is a lobhgesved phenomenon that,
although research may prove the opposite, peofdeerthe growth of crime to
lenient laws and sentencing practice. In this casminal policy was in
harmony with public demand and legislation alsokt@o turn for a more
repressive direction.

The new millennium brought new changes. The declifecriminal
tendencies could be seen not only in Hungary, brdss Europe also. Surveys
carried out in the early 2000s showed that the fdfacrime had slightly
decreased, which may have been due to the factrthmtdecade people had
adapted themselves to the new conditions and reedveom the early shock;
the situation had not improved significantly, beaf was eased. This revealed
itself also in a decrease in the demand for punistim something which ICVS
surveys also showed. This did not mean a clearingraside from the
repressive direction mentioned (for instance, maould still have liked to re-
introduce capital punishment); it was, rather, shaw a greater openness
towards the means of restorative justice. Simitemnges could also be detected
in criminal policy.

Recent years have brought a further increase irertainty in terms of
earning ones livelihood. The world economic crigiipse impact could be felt
quite heavily in Hungary due to country-specifiolgiems, has exacerbated
value and moral crises, whose intensity has bemtutiting since the change of
regime. Although no surveys have been conductedate, popular feeling
suggests that extremist opinions concerning theadenior punishment have
gained strength yet again. It can only be hoped $oand socio-economic
circumstances will be re-created and that, in #&ldito adequate, short-term
crisis management, Hungary will be able to work tarig-term strategies,
tempering public passion and confirming an operropean way of thinking
followed by many even today.
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Developing broadband in the European Union:
Digital Agenda sand other endeavours
of the Commission

MESTER, MATE

ABSTRACT Global ICT competition has, in the last decade, entered a new
phase. Whilst in the 1990s the European Union was a pioneer in some areas of
the sector, this advantage has since disappeared. By creating the conditions for
competition, the EU was able to achieve a leading position, and the sector-
specific electronic communications regulations, built on liberalisation and
harmonisation as proposed by the European Commission, have been a great
success over the last two decades and have undoubtedly become a benchmark
fostering the common goals of the European Union. Global challenges,
however, have significantly changed, and the erstwhile leading position has
now disappeared. The European Union lost its ability to initiate market and
user trends, so achieving a high level of world leadership and likewise
decreasing economic power.

This negative trend is also recognised by recent European Union strategies
and by the European Commission advocating that one of the most important
factors of the desired change is the accessibility of superfast broadband
networks for more and more Europeans. Accordingly, the Digital Agenda for
Europe proposes that every European should have basic broadband by 2013
and broadband with 30Mbps or higher speeds by 2020. In order to achieve
these goals, the European Commission initiated a Broadband Package
consisting of three reinforcing measures aiming to encourage investment both
into fixed and mobile broadband networks.

In the light of the above, the paper analyses the policy tools of the European
Commission in encouraging investment into broadband networks. First, the
strategic vision and goals behind broadband development are assessed,
following which the paper looks into the concrete action plans and measures of
the Broadband Package of the European Commission and their expected
effects. Finally, in the conclusion attempts are made to evaluate the measures
and explore the benefits which they may bring to European operators and users.
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1. Introduction — the role and importance of broadland
networks

Being the engine of the information society, th@letton of Information
and Communication Technology (hereinafter: ICT)t@eds highly dependent
on borderless megatrends. ICT today is global, wmess and businesses
develop and shape cross-border user, service, \ddam and technological
trends. These trends interact and set the commitas pé& evolution in the ICT
sector and society. This evolution will further elerate in the future, due to the
rapidly growing data and mobility needs of userowhust also be supported
by converging services and end devices. The incrgahoice of full-fledged
IP-based applications and emerging machine-to-machtommunication
demand high capacity from network providers, andthaut constantly
developing networks, this need cannot be satisfitethce broadband networks
play a key role in shaping user trends.

Information society and ICT development is maingyetmined by the users’
information, comfort, entertainment and budgetameds or preferences,
although this is no longer restricted to fixed ssg. Nowadays mobility and
universal connectivity, that is, the facility torotect everywhere and at all
times via any device, is a core need of informasioaiety users. Divergent user
needs generate more and more personalised seavideie versa leading to a
constant evolution of applications and an incréasiata traffic. Intelligent and
permanently accessible data services which fugbaerate capacity needs will
also be critical in the knowledge-based informat®ociety of the future.
Presumably, content will remain the core part afsth services and business
models will continue to be built accordingly. Hoveeythose who can provide
not only the content, but also the infrastructuoaveying it, will be able to
deliver personalised services more quickly and naffieiently. In addition to
offering personalised services, main service aatfgin providers will be keen
to enter the market for end-devices (e.g. smartpsioand telecommunications
infrastructure also.

Superfast, efficient and state-of-the-art fixed andbile networks are a
prerequisite for supplying the increased dataitraffhe expansion of optical
and other high-speed networks is therefore nege$samadditional growth in
the ICT sector. Efficiency will be dominant next $peed, allowing network
management techniques to develop further. The eatahquality of broadband
networks are keys to economic improvement, butdtimg in these networks
puts operators into a very difficult situation, oty in these times of economic
crisis. Although installing superfast optical netk® requires more resources

! See Google’s network plans
(http://www.businessweek.com/technology/conten#f/tc20100211 381119.htm
[2011.10.05]) , the Android mobile operating syst@mil the Nexus One smartphone
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than do the copper-based, demand is steadily ggowis data traffic increases
at a higher rate than penetration. This requiresaiprs to deliver highly data-
consuming services with lower revenue due to coitipet As result, from an
economic point of view, a return on the investmalsb takes longer for such
networks. Building networks further is thereforevary serious business
decision for operators who only can and will inviesv those areas where they
expect returns within a reasonable time.

By contrast, for EU policy-makers and legislatothge social factors
important for global competitiveness ignore businegerests. According to
the European Commission (the Commission), the ddiddusiness opportunities
will result in a lack of services, so jeopardisinfje EU’s global
competitivenesd. It comes as no surprise that both private and ipubl
stakeholders currently emphasise the importangaiblfic involvement aiming
to encourage broadband investment. Targeted régulaianning, coordination
and decreasing risks are just a few tools which significantly help market
players to invest, so contributing to the take-uphah-speed broadband.
Moreover, in order to achieve the common EU targetime of economic
downturn, there are cases where investment is isifleswithout utilising
public and private resources jointly. The next drthe paper introduces these
common targets entailing EU and domestic regulagimcouraging investment.

2. EU 2020 and the Digital Agenda

At the beginning of the economic crisis, the EU hadace the fact that
continuous growth must be set on new foundatiohkp&licy-makers chose to
cope with the crisis by drafting an overarchingtggic vision in order to ease
short-term downside effects and initiate long-tgmowth in jobs. Hence came
the Europe 2020 strategy for smart, sustainable amiusive growth
(hereinafter: EU 2020 Strategl)This basic document of economic growth set
principal targets for 2020. The employment ratetladse in the 20-64 age
bracket should be 75% and Member States are reqtorepend 3% of their
GDP on research and development. A further gotd reduce greenhouse gas
emissions by 20% and to produce 20% of energy femewable sources. Early
school-leavers should not exceed 10% while thosgptting tertiary education

2 European Broadband: investing in digitally drivgnowth — Communication from the
Commission to the European Parliament, the Coutied, European Economic and
Social Committee and the Committee of Regions -s&gls, 20.9.2010, COM(2010)
472 final, p.3.

% A Digital Agenda for Europe - Communication frohetCommission to the European
Parliament, the Council, the European Economic &uotial Committee and the
Committee of Regions - Brussels, 19.05.2010, COMIQ2@45, p.5.

* EU 2020 A strategy for smart, sustainable andusige growth — Communication
from the Commission — Brussels, 3.3.2010, COM(2@D20
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should exceed 40%. The ICT sector and high-spesaldband networks play a
key role in achieving these goals by directly |exggng growth to the economy
in general.

Nothing can prove more the significance of smdidrimation society than
the fact that the Digital Agenda for Europe (heaéier: the Digital Agenda)
was the first flagship initiative of the EU 2020&egy adopted According to
the Digital Agenda the ICT sector is worth €660Qidnil per year, so providing
only 5% of the common GDP but 20% of growth. Nelvelgss, the main EU
information society indicators are lower than thoséhe U.S., Japan and South
Korea, and clearly the sector's performance is awere important during an
economic crisis.

Similar to the interaction of the above user trertde Commission suggests
that the digital economy is self-reinforcing. Atttize content increases the
demand for better networks whilst also encouragiaey investment, opening
the door for innovative services triggering higtiake-up. This development
may in the long-term lead to an increasing numibgulzs.

The Digital Agenda sets concrete common broadbamdets for the
European ICT sector and the information societyerigvEuropean citizen
should have basic broadband by 2013 (100% coveragapre ambitious goal
is to give every European access to broadband30itbps or higher speeds by
2020, with 50% of households having access to 1@@@Mdbr higher. This
basically means that ‘universal broadband’ shouéd dvailable to every
European citizen. A solid improvement is neede@nethough the internet in
2009 was accessible for an average of 94% of Earop#izens (although the
number was 80% in less-populated areas). The mason for this is that there
is great diversity among Member States as well raasaof high- and low-
density population - and remote areas - withinMieenber State$.

Other information society goals which may not behieeed without
broadband are also worth mentioning. Besides us@ebroadband targets,
50% of Europeans should be online, 33% of SMEsIghmuy or sell online and
20% of electronic commerce should be cross-border2®15. Concerning
digital literacy, 75% of Europeans should use mé¢regularly and the number
of those who never use it must be halved by 201% Take-up of e-
Government services by citizens must reach 50% thedmost important
services should be available cross-border. Publiestment into ICT research
and development should also double, accordingediigital Agenda. Finally,
by 2020, electronic communications networks may die utilised to have
energy used for lighting reduced by 20%.

Having the goals so clearly listed should mean iy are recognised as so
ambitious that they cannot be met without furthmestment into state-of-the-

> A Digital Agenda for Europe: op. cit. p. 4.
® vandystadt, Nathalie: Three initiatives to guaesnbroadband for all, EuroPolitics,
N°4046/2010, p.1.
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art, high capacity broadband networks. This isrdason why the Commission
recently became involved in actively encouragingadiband development,
launching many initiatives to attract public andivate stakeholders to
participate in the Digital Agenda. The first intti®e was the ‘Digital Agenda
Stakeholder Day’ during which the Commission cafiedprivate stakeholders
and European citizens to propose action plans whiely contribute to the
achievement of the Digital Agenda goal&nother was the start of the annual
Broadband Workshop where public and private stalkiene were given direct
information that could be useful in receiving fioéai supporf Perhaps,
however, the most important new event in Brusselsespect of the Digital
Agenda is the so-called Digital Assembly, which aages structured
discussions for EU institutions, Member Statesyvgid stakeholders and
European citizens for taking stock of the goalseued’

Besides organising such events, more emphasis s placed by the
Commission on monitoring Member States’ action enpénted to achieve the
common Digital Agenda indicators. National actidang and their success are
evaluated by the Commission through the new Digitgénda Scoreboard -
accessible online to all. Moreover, high-level esantatives, decision-makers
and experts visit Member States on a yearly basieuthe ‘Digital Agenda
Going Local’ initiative’® To summarise, the Commission scrutinises the
implementation of the Digital Agenda more strindggrihan ever before and
makes serious efforts to achieve the goals anctatmlis which it has set.
However, this is only one part of the Brussels naatdm of implementation.

After focusing on privatisation and liberalisatiomthe last two decades, the
Commission, and hence EU legislation, is now ledhéymonisation, creating a
Digital Single Market. In this connection the Comssion is clearly trying to
further strengthen its powers in respect of politgking and implementation.
Implementing the Digital Agenda and achieving itedulband targets in
particular are areas where the Commission envisagaach greater role than
before. It is not surprising, therefore, that tinigic is now considered as highly
important in Brussels. The Commission intends tstdo investment into

’ Stakeholder Day: My big idea for the Digital Agend
http://ec.europa.eu/information_society/events/2@Ed/programme/index_en.htm
[2011.10.05.]

® European Broadband workshop:
http://ec.europa.eu/information_society/newsroomgsfis-
dae.cfm?subject=DAE&section=News&pillar_id=201&acti id=0&page=2
[2011.10.05.]

° 1% Digital Agenda Assembly: http://ec.europa.eu/iniation_society/digital-
agenda/daa/index_en.htm [2011.10.05.]

19" A Digital Agenda for Europe: op. cit. p. 36. abdbital Agenda Scoreboard 2011:
http://ec.europa.eu/information_society/digital-ad@/scoreboard/index_en.htm
[2011.10.05.]

171



MESTER, MATE

broadband, either by direct binding measures avutjin recommendations to
Member States and National Regulatory Authorities€inafter: NRAS).

3. Measures proposed by the Commission

Initiating a broadband package consisting of timeaforcing measures in
September 2011 — that is, only three months after Digital Agenda was
adopted - is a clear sign of the special effortsti®y Commission relating to
broadband targets. The Communication on European Broadband: investing
digitally driven growth (Broadband Communicatiobging the first element of
the package, is designed to encourage public amdt@rinvestment into fast
and superfast broadband, whilst also showing guieel on efficiency in
investment.

The second measure is the Commission Recommendationegulated
access to Next Generation Access Networks (NGAingetcommon principles
for NRAs in respect of the imposition of wholesabeoadband access
obligations (NGA Recommendatioff).

Whilst the first two measures are intended to lawnl basic principles for
fixed networks, the third focuses on mobile broadbaThis is because the
Commission believes that, in order to achieve 10ff#adband coverage, a
more harmonised approach concerning spectrum mareageand the freeing-
up of certain bands for mobile broadband is necgs3#is is even more vital
for remote areas where there is no fixed networkwbere building such
networks is economically infeasible. As a resilile Commission also proposed
that the European Parliament and the Council addRadio Spectrum Policy
Programme (hereinafter: RSPP) for Eurbb&he next part of the paper
introduces these measures in detail.

3.1 Broadband Communication

Whilst elaborating on this document, it must be bagsed that
communications from the Commission are not bindindMember States or any
other stakeholder. Such documents primarily outliveeposition and principles
of decision-making of the Commission in certain aate Therefore,
communications may envisage the future treatmeptdicular cases and have

1 Digital Agenda: Commission outlines measures tdivele fast and ultra-fast
broadband in Europe, 1P/10/1142, Brussels, 20 &dpe 2010

12 Commission Recommendation on regulated access ext Beneration Access
Networks (NGA), Brussels, 20/09/2010 C(2010) 6223

13 Proposal for a Decision of the European Parlianagwt of the Council establishing
the first radio spectrum policy programme, Bruss€ldM(2010) 471 final - 2010/0252
(COD)
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direct influence on national regulatory principlésThe purpose of the

Broadband communication is to provide guidance Negmber States and
national authorities on how Digital Agenda broadbé&ergets may be achieved
by 2020. According to the Commission, €38-58 hillishould be invested to
deliver 30 Mbps for every citizen and another €288- billion to make 100

Mbps available in 50% of the European househBld&day the Broadband
Communication summarises how the Commission plams ehcourage

broadband investments and reduce costs for opsratgrart from that, the

Commission calls for Member States to set natimahdband targets in line
with their domestic market and adopt national ettets for broadband
development.

In order to promote investment, the Commission pseg a list of actions in
the Broadband Communication. By 2011, in coopemnatigth the European
Central Bank, the Commission should present a malpon financing and
adopt guidelines for regional and local authoritiesully utilise EU funds. By
2012, the Commission plans to review cost redughi@ttices, for instance, in
respect of building and administrative costs, inniber States. Then, by 2013,
the Commission should reinforce and rationaliseute of current EU funding
for broadband development. Finally, guidance oousses from private public
partnerships (PPPs) should also be provided byQGbmmission with no
deadline specified.

The Commission is of the view that national andalaoeasures in the first
place should reduce investment costs. Converselgudgests that Member
States require the installation of new passiveastfuctures and in-building
wiring during planning. Passive infrastructures phe/sical cable networks,
mainly in placed in ducts, enabling alternativerapers to install their cables or
wires regardless of the technology used. In additm this, the Commission
suggests making the planning of in-building wirieg that it is capable of
transferring data without further modification. Ti@mmission encourages
local authorities to require disclosure of the tefise and condition of local
access infrastructure from operators, and in pdaticthe availability of ducts
and other local loop facilities. This would alloWwesinative operators to deploy
fibre networks under the same and equal conditioiis the incumbent and
share civil engineering costs.

14 Member States adopt non-binding Council Conclusioon Commission

Recommendations. However, these documents areeneterpoints for the Member
States’ positions and actions concerning a cettgiit. For private investors, however,
are more depending on a Member State’s action atah funding scheme. Council
Conclusions thus are rather important for the cherld balances of EU institutions.

!5 European Broadband: investing in digitally drivgrowth, p. 6.
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Last but not at least, the Commission asks MembeeS$to implement the
2009 regulatory framewotk as soon as possible — and, in addition, set and
review national broadband plans to ensure thataheyn line with the common
EU targets set by the Digital Agenda. Member Statasuld implement the
NGA Recommendation and adopt the an RSPP withday d&€he monitoring
of NGA deployment will also be strengthened by @@mmission in order to
obtain a more detailed picture of investment in B¢ Further, the annexes
should assist investors by enlisting broadbandngldigies and their maximum
speeds, national broadband targets and Member Stgpenditure on
broadband, whether planned or committed.

In general, the Broadband Communication can berdedaas a good
approach towards broadband investment and its remtise proposals should
be followed by Member States. However, the readtioiMember States should
also be checked. The Council adopted conclusions tten Broadband
Communication in December 2010, emphasising thatatttions proposed by
the Commission are well balanced, supporting alratisof them:” The only
issue where the Council would like to see a difie@pproach is in respect of
national broadband plans, as Member States prede€Commission only to help
in reviewing them rather than actually carry owt thview itself:?

The Broadband Communication does not satisfy @l nbeds of citizens,
according to the European Parliament, the otherikstjtution in Brussels and
which adopted a resolution on the issue in Julyl2@ontrary to the Council,
this document supplements and further specifiesesactions proposed by the
Commission. It also proposes several intermediateiimarks both at national
and EU level for the period until 2020. The Eurap@arliament underlines that

16 1. Regulation (EC) No 1211/2009 of the Europearidmaent and of the Council of
25 November 2009 establishing the Body of Europ&amgulators for Electronic
Communications (BEREC) and the Office; 2. DirectR@09/136/EC of the European
Parliament and of the Council of 25 November 200®ding Directive 2002/22/EC
on universal service and users’ rights relatingliectronic communications networks
and services, Directive 2002/58/EC concerning ttoegssing of personal data and the
protection of privacy in the electronic communioa8 sector and Regulation (EC) No
2006/2004 on cooperation between national autksritesponsible for the enforcement
of consumer protection laws (OJ L 337/11, 18.12920@. Directive 2009/140/EC of
the European Parliament and of the Council of 2gedtber 2009 amending Directives
2002/21/EC on a common regulatory framework forctetmic communications
networks and services, 2002/19/EC on access to,irgactconnection of, electronic
communications networks and associated facilities\d 2002/20/EC on the
authorisation of electronic communications netwoessd services (OJ L 337/27,
18.12.2009.)

" European Broadband: investing in digitally drivgrowth - Council Conclusions,
16836/10, Brussels, 25 November 2010

18 European Broadband: investing in digitally drivgnewth - Council Conclusions, op.
cit. point 5. b), p. 7.
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neither the Digital Agenda nor the Broadband Comigation defines the speed
of basic broadbanti. Consequently, under basic broadband, the European
Parliament proposes that 2Mbps should be made adl@ilfor 100% of
European citizens by 2013 in remote areas but higherywhere else. It also
proposes setting an intermediate benchmark for 201%ake the 100 Mbps
superfast broadband accessible for 15% of citizattbough this resolution
points out where the Commission should fine-tunee thction, the
Communication could still be regarded as a magp $rward. Its strength lies
in cleverly balancing actions (without directly ttung upon Member States’
competence) and in setting up a clear agenda fer @ommission’s
administration.

The first outcome of this clear agenda is the Casiain’s recent proposal
aiming to involve more private funds for infrastture investments, including
broadband, in cooperation with the European InvestnBank (EIB). Public
consultation was launched by the Commission inye20ll1 on the EU 2020
Project Bond initiative, by which EU support coule given for project
companies providing financial background for invesit by issuing bond$.
The Commission would take a key role together lith EIB by sharing the
risks with companies enabling them to provide goi@es or loans to support
the bonds, and so no issuance will be required bynbkr States or by the EIB
alone. Based on the conclusion of the public caagah the Commission plans
the rapid adoption of a legislative proposal inesrtb have the bonds in the
market as rapidly as possible.

3.2 NGA Recommendation

The second measure of the Broadband Package is NEA
Recommendation, which has a different legal stétosm a Communication.
Recommendations may be issued by the Commissioording to the 2009
regulatory framework. Such documents are not bodiout NRAs must take
them into account when carrying out market analysen the NGA
Recommendation on regulated access to new generat@works the
Commission thus asks Member States to ensure tRaisNake the principles
set by the recommendation into account. In cas&lRA decides to deviate
from a Recommendation it shall notify the Commissioy specifying its
reasons. This in practice means that such docurdeetdly influence NRAs in

¥ Broadband in the EU is now only defined as 128 K{#furostat).

% Consultation Paper on the Europe 2020 Project Boitidtive, Brussels, 28 February
2011

2 Directive 2002/21/EC of the European Parliamerd ahthe Council of 7 March
2002 on a common regulatory framework for electa@mmunications networks and
services (0J 24.4.2002, L108/33), Article 19.
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applying the sector-specific regulation since tlmn@ission will refer to them
when scrutinising national market definition anclgais.

In the light of the above, the NGA Recommendatiets sommon principles
for NRAs in regulating ‘Market 4’ regarding wholdésaphysical network
infrastructure access (including shared or fullbwmdled access) at a fixed
location (hereinafter: Market 4) and on Market 5gamding wholesale
broadband access (hereinafter: Market?5)n order to avoid regulatory
divergence within Member States, the principleshen NGA Recommendation
aim to ensure regulatory certainty for investorsccdrding to the NGA
Recommendation, NGAs are ‘wired access networkswbbnsist wholly or in
part of optical elements and which are capableetif’ering broadband access
services with enhanced characteristics (such dshitproughput) as compared
to those provided over already existing copper ngts! and which usually are
‘the results of an upgrade of an already existiogper or coaxial access
network’?®

The Commission suggested that finding Significasmatrikét Power (SMP) in
these markets may not be warranted in geographinatkets where
infrastructure competition is sufficient due thénfadeployment of fibre to the
home (FTTH) networks based on multiple fibre libgsseveral co-investors
such cases NRAs should examine whether each cetotvenjoys strictly
equivalent and cost-oriented access, whether thevestors are effectively
competing on the downstream market and whethercth@vestors install
sufficient duct capacity for third parties to usel grant cost-oriented access to
such capacity. Based on the outcome of the aboamieation on Markets 4
and 5, NRAs should impose the obligations of cosrpation, equal treatment
and reference interconnection offer in line withe thdetailed NGA
Recommendation, but in some cases may allow fiskgremium.

Moreover, it is suggested that NRAs use a sounddmaqueeze’ test over
an appropriate time-frame where SMPs use pricihgrses in consideration of
the risks associated with the NGA investment. They only approve long-
term access pricing (discounts) if there is no nmasqueeze over the applicable
timeframe and the discounts reflect the investaesiuction of risk only.
Volume discounts may only be approved if calculateer a relevant area,
apply on an equal basis to all access seekefri¢ is no margin squeeze over
the applicable timeframe and the discounts refilketinvestors’ reduction of
risk.

22 Commission Recommendation on relevant product semdice markets within the
electronic communications sector susceptible t@mbe regulation in accordance with
Directive 2002/21/EC of the European Parliament ahdhe Council on a common
regulatory framework for electronic communicationetworks and services,
C(2007)5406 (0OJ 28.12.2007 L344/65)

% Commission Recommendation on regulated access ext eneration Access
Networks (NGA), p. 10.
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With regard to migration, the NGA Recommendatioggasts that NRAs
require SMPs to inform alternative operators befdeecommissioning an
interconnect point. This requirement may be dismea should the SMP and
operators having a regulated access agree on aopajgpe migration path or
the SMP provides fully equivalent access at thatpai interconnection. NRAs
should ensure that the systems designed by the v\ alternative operators
switching to NGA-based access products. In additiothat, in order to allow
alternative operators to adjust their networksht® 8MPs, NRAs should also
ensure that they receive all necessary informagibaut the SMPs’ roll-out
plans.

Apart from these requirements, the NGA Recommeadatays down
further principles. One of these is that the deplegt of parallel copper
networks should not be required where fibre is ogdl to ‘white’ areas with
no existing infrastructure. The different levelscoimpetition must be examined
in order to see whether sub-national geographiketarshould be defined or
differentiated remedies should be imposed. It ggssted that NRAs cooperate
with other authorities to establish an open dawb@s the location and the
capacity of building infrastructures available.

The NGA Recommendation is expected to be less ssfidethan the
Broadband Communication. Although the above sugmestare important for
NRAs in applying the law and clearly show the Cossion’s position in
certain aspects, their non-binding nature questibes practical effects. This
weakness is reinforced by the European ParlianMetber States and the
Body of European Regulators of Electronic Commuines (hereinafter:
BEREC), all of whom are of the opinion that the N®Acommendation is too
detailed and does not leave room for NRAs to mam@elAs a result, NRAs
may not take these rules fully into account if tlwéigh to adjust regulation to
local market conditions.

Naturally, the Commission is not satisfied with #ggplication of the NGA
Recommendation in Member States and warned that, taie 2009 regulatory
framework comes into effect, it will initiate proadings as set out regarding
remedies’ As long as investment continues at the currereljehe targets set
in the Digital Agenda may not be achieved accordiogthe Commission.
Threats may not be the best tool to change legdicapion. NRAs are not fully
bound to the position of the Commission and, sitegy still will be able to
choose remedies freely, the Commission’s powersnateenough to change
regulatory approaches centrally. Given that thisam@e of power is not
expected to change soon, the NGA Recommendatiohonily be able to

24 Neelie Kroes Vice-President of the European Corsimisresponsible for the Digital
Agenda The right regulatory environment for rollingt Next Generation Networks
Fibre to the Home Council Europe Conference, SPEECM3, Milan, 10 February
2011
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encourage NGA investment to a limited extent, aaicihg the importance of
self-action by market players.

Therefore, the Commission, besides giving a clapras to Member States,
invited the CEOs of the largest private stakehaldera roundtable discussion
in March 2011 on possible action encouraging NGAlagment®®> Although
the outcome was not made public, it is certain thatindustry leaders had
made their lists of recommendations and had de&dethem to the
Commission. A second roundtable meeting was heltbime 2011 elaborating
this issue?®

All of these prove the unusual impetus and ambitadnthe Brussels
administration to encourage the broadband invedtmecessary to achieve the
Digital Agenda targets by 2020. The two measuredbarhted above will
contribute to this success, although in a diffekeay and with different results,
in highly populated metropolitan areas. None, havewill help to deliver
broadband and information society services to rentetritories. The third
measure of the Broadband Package is then aimedckling this problem,
proposing pioneer ideas in harmonising Radio Specat EU level.

3.3 RSPP

Spectrum is a key but scarce commodity in todaglecommunications
industry and will be even more important for grovahd innovation in the
sector in the near future. In order to utiliseast) coordination, competition and
efficiency will be top concepts in managing thectpen needs of the next era
of the telecommunications industry and informatgmtiety. Only in this way
will the spectrum be able to satisfy the increasiiaga needs of information
society services. The political masters in the E&talvered the importance of
spectrum. They also realised the necessity to #hnidtfocus from technical
spectrum efficiency to an optimisation in termstloé value to society of the
services underpinned by the spectrum. In past ygaestrum regulators were
competent to develop technical issues, but faiedanchor the policy and
economic dimensions sufficiently. However, it isu@al for the EU to free
sufficient spectrum for broadband services.

The 2009 regulatory framework allows the Commissmpropose an RSPP.
The legislative proposal is aimed to set out thetegic planning and
harmonisation of the use of spectrum for 2011-2@r%e of its main goals is to
make spectrum available for mobile broadband sesvim the light of the
Digital Agenda targets. RSPP is a hormnal legigtatiroposal for the European

% Digital Agenda: Vice-President Kroes hosts CEO mtiable on investment in
broadband networks to sustain internet growth, MEM@ 35, Brussels, 3 March
2011,

% Digital Agenda: second CEO Roundtable on broadhavestment to sustain internet
growth, Brussels, 13 July 2011, MEMO/11/508
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Parliament and the Council and, once adopted, lvéglldirectly binding on

Member States. Besides setting broadband goalsdédile broadband, RSPP
reinforces already existing policy goals such a&sdfiicient and flexible use of
spectrum, service and technology neutrality, pramgothe least burdensome
authorisation procedures, promoting competition fmt allowing spectrum

hoarding and avoiding harmful interference.

Apart from that, an RSPP represents the Commissidyriamic approach in
common spectrum policy. Member States should ashalsluthorisation and
allocation procedures which promote developing hmeobroadband services.
They also should encourage collective and shared ofsspectrum according to
the RSPP. Moreover Member States should ensure aidaorisation and
allocation procedures ensure the effective usepeftsum. The RSPP also
suggests that Member States have to allocate muffispectrum to ensure that
wireless applications contribute effectively to iasle the target of 30 Mbps by
2020 for all European citizeithe Commission also emphasises the importance
of trading spectrum licences in harmonised bandsreMspectrum should be
made available for mobile broadband by freeing apds for satellite services
covering the whole territory of the EU. Last butt Heast, the Commission
proposes to create an inventory and monitor exjstpectrum use and need in
the range of 300MHz to 3GHz.

Although these goals are again quite ambitious,sehdamiliar with
legislation in Brussels know that they so far opitgview possible outcomes in
the final text. This is because both the EP andQbencil should discuss the
RSPP, and the text adopted will represent a comipmind differ in some
respects from the original proposal. Even afterfitts¢ reading, the positions of
the institutions are quite different on a few cati points. One important issue
is how and under what conditions should more spattte made available for
mobile broadband. The EP, in its first reading imyM2011, proposed that,
altogether, 1200 MHz of spectrum should be freefbupvireless broadband by
2015 ensuring the EU’s leading positf@MEPs would like to see a reference
to the audiovisual sector in many instances andgpeiter emphasis on the
social, cultural and economic aspects of spectrum.

Member States, on the other hand, took a much noomservative
standpoint in the Council Progress Report of Mag1?8 They would like to
see much more reference to the 2009 regulatoryefnaork in the RSPP and to

27 European Parliament legislative resolution of 14yM2011 on the proposal for a
decision of the European Parliament and of the Cibwstablishing the first radio

spectrum policy programme [COM(2010)0471 — C7-02000 — 2010/0252(COD)]

[P7_TA-PROV(2011)0220 First radio spectrum poliapgramme (A7-0151/2011 -
Rapporteur: Gunnar Hokmark)]

%8 progress Report from the Presidency to the Coamcthe Proposal for a Decision of
the European Parliament and of the Council establisthe first radio spectrum policy
programme - 10295/11, 2010/0252 (COD) Brusseldyiag 2011
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the principles set out there. In essence, MembateStare quite hesitant to
further harmonise the valuable and state-ownedtepacand would prefer to

defer the issue. In some cases Member States eflsgerto transfer spectrum
management competences to the Commission. This dlhestions whether

enough spectrum will be available for wireless bimand services in a required
quantity and within the time-frame set by the Cossiun. Certainly the RSPP
is a clear sign of a change of paradigm in regugaiommon EU spectrum
management, contributing and delivering wirelessaband and promoting
wireless broadband networks. No matter what mighth® consensus among
EU institutions, spectrum will undoubtedly play aykrole in achieving the

broadband targets of the Digital Agenda.

4. Conclusion

Taking into consideration the decreasing importaoicéhe EU in the ICT
sector, the paper briefly introduced the measuras forward by the
Commission during the last year and gave a rapeav\df the directions of
broadband development. On the whole, every endeasthe Commission
promoting investment into broadband networks iscasle. In case the EU
continues to lag behind global ICT competition ewveare than today, it may
not see the economic development which it wishescr&asing revenues
produce less innovation and investment, which mayeha multiple negative
effect on the competitiveness of the EU. This dargga only be avoided if
decision-makers, both at EU and Member State lavelaware of it. However,
to convince decision-makers to invest in times afr®mic crisis (generating
higher taxes and less public spending) is not ay &esk.

The measures introduced by the Commission, the dbared Package in
particular, set a good direction for regulation anmdy indeed promote
investment into broadband. However, no measuréeasuccessful without the
support of Member States and the industry. WHilstlatter is in a constant and
constructive dialogue with the Commission, both ljplpp and privately,
Member States still regard every initiative as #iack against their powers and
competences. Member States may not be totally keistdbut the only question
is whether giving up competences is worth while,ahdes, whether users
benefit.

If followed by Member States, balanced measuresh s1$ the Broadband
Communication, may significantly promote investmeirto broadband
networks by increasing efficiency and saving costee Commission correctly
points out that, besides providing direct fundingd aallowing regulatory
holidays, there are numerous tools that may proinaiadband services. Open
infrastructures built on public grounds and redgata promoting efficient and
reasonable building, such as requiring the indtatla of new passive
infrastructures and in-building wiring during plang, may significantly reduce
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investments costs. What is more, such measuresvately supported by
players in the industry also.

By contrast, regulatory principles set by the NGAcBmmendation may
have a lighter effect due to the general resistamficéMember States and
NRAs?® The main reason is that NRAs, required to appgulation fully in
line with local market conditions, would like tovemore flexibility and thus
might promote different principles, and so,although endeavours are
welcome, the tools and methods chosen by the Caosionisnay not always be
the best. Still, this approach might not jeopardiseadband developments if
market decisions taken by NRAs ultimately have aitp@ effect on the
market. The only danger might be differences ineetkpe and independence
among NRAs, and so Member States and BEREC maypbasibte broadband
networks if they provide total support for NRAsnake expert decisions.

Last but not least, proposals in the RSPP, the dugat harmonisation of
spectrum at EU level in particular, also set a gooection for regulation
promoting mobile broadband. The biggest advantdédbeoproposal is that the
more that spectrum is harmonised at EU level, tbeerwill Member States be
able to utilise this scarce resource accordinghéir tinterests at global level.
Even though it is not expected that spectrum besar@mmon property of the
EU, when it becomes even more important in the leggty toolbox, EU
institutions will try to strengthen their role inamaging it permanently. In the
long term, regulatory ideas and directions willy@do be useful in delivering
mobile broadband services to more and more citizeimce the commercial
benefits of technical standardisation and policyrumisation will play into the
EU institution’s hands in this respect.

After all, one must also realise that, due to ayeaelatively high
penetration and the economic crisis, network depkyt and internet take-up
has slowed down recently. Cost-efficiency, cost&ff/eness and safe returns
have become the ultimate investment condition fetwork operators. This
trend is reinforced by the ever-increasing numlie€ammmission initiatives and
measures, which are most welcome under such econoingumstances. A
decreasing number of investments are made basedesingle business case
only. This is particularly true in ‘white’ areastWino existing network - which
is detrimental to the achievement of the DigitaleAda targets and, ultimately,
to the competitiveness of the EU. However, incregadinancial resources are
necessary to invest in broadband networks.

From the perspective of the information societywsletion, it would be
good for the Commission to try to extend its powadrthe expense of Member
States’ competences and to involve the industrycrieating broadband

29 Adopting the NGA Recommendation in fact took tweags and 3 versions. The
European Parliament, Member States and BEREC dikvies that the NGA
Recommendation is too detailed,not leaving enousgretion for NRAs to use the best
regulatory tools necessary for the specific locathmat.
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measures, in case this would reduce the cost @fdband development. Then
arises the ultimate question of who pays for nektvdwvelopment? We should
not forget that, ultimately, users pay both prila{by paying for accessing the
network, the content and the services) and publiily taxes and other levies)
for networks. In the light of this, almost every asare of the Commission
introduced in this paper is beneficial in the Idegn since, by promoting
investment arising from competition and reducingestment costs for the
industry, they also contribute to the reductionttté costs which arise by the

user wishing to join the modern information society
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Linguistic Diversity and Language
Rights in Spairn

NAGY, NOEMI

ABSTRACT The issue of Spanish linguistic policy is worth reiang, not
only because a quarter of the population of Spaieaks a minority language,
but also because, after four decades of dictatprsi8pain succeeded in
developing a reasonably well functioning systeradcommodate its linguistic
plurality. The current Constitution links the issoielinguistic minorities to that
of the territorial organisation of the administrati. Political power is shared
between the centre and 17 autonomous communitie$ wdtain a significant
degree of autonomy in different fields such as thi case of the bilingual
regions where the principle of ‘co-officiality’ iapplied — the teaching of its
own language. Although, after 35 years of democrdgivelopment, the Spanish
“State of Autonomies” is almost unanimously consedesuccessful, regional
politics continue to dominate the Spanish constitatl debate and gain
increasing weight on the European Union’s agendaal

After a short introduction, the second chapter lois tpaper traces the
historical background of three national minoritiesnamely, Catalonia, the
Basque Country and Galicia. Linguistic regulatiandovered in the third and
fourth chapters on the bases of the current Spa@mshstitution and the Laws
of Linguistic Normalisation of the three autonomaasnmunities respectively.
Finally some comments are offered on the currentagon of multilingual
Spain.

1. Introduction

How to accommodate linguistic diversity in post-raod societies is one of
the most important and most difficult tasks of emnporary linguistic policy,
since Western states still heavily rely on natiadahtities based mainly on one
specific language. The issue of Spain is of pddicinterest, since it is home to
very significant linguistic minoritie$.In fact, some 25%of Spaniards have a

! The research presented in this paper was supploytéte Research Institute for
Linguistics, the arian Academy of Sciences and=éeulty of Law of the University of
Pécs.

2 Ruiz Vieytez, Eduardo J.: New minorities and lirsgie diversity: Some reflections
from the Spanish and Basque perspectives. In: JENIH/2. p. 1. and 6.
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mother tongue different from Castilian, the offlclanguage of the stafe.
However, there is probably still an attempt on phet of central government to
show Spain in the media and in politics as a mowgoial staté. The National
Statistical Institute of Spain, for example, does publish linguistic data on its
website, although the census questionnaires havetaioed questions
concerning language use since 1986.

Even today, more then three decades after the fethé &ranco dictatorship,
its negative effects are still alive in the langaiadtitudes of minority speakers
in Spain. The notion that a language is a unif@ygbol of regional identity to
resist Spanish hegemony is valid. “Nationalistiavéeir and a sense of
empowerment” continue to rise concomitantly witle ihcreasing number of
Catalan, Basque and Galician speaRets. spite of its widely admired
constitutional arrangement, tiestado de las AutonomiaSpain still struggles
with the issue of national minoritieshich provides the topicality of this paper.

The aim of the paper is three-fold: first, to revibee historical background
of the national / linguistic minorities in Spairgc®nd, to elucidate the linguistic

3 According to one of the most reliable (indepenjiénguistic databases, the
Ethnologue — which, unfortunately, contains daterfdifferent periods —, there are
11.200.000 Catalan, 3.170.000 Galician and 580B3@jue speakers in Spain. See,
www.ethnologue.com (search by language). The prnobléh language statistics is that
they measure various things (e.g. mother tongugliisst language; competence of
comprehension, speaking, reading, writing etc.) smthey can be interpreted
differently, in accordance with what is to be provBifferent data are received
depending on who undertook the surveys which, aditlal blow, were made at
different times. Nor is there any consensus ireitedemic world.

* The ‘standard’ language of Spain, Castilian islitsot unified. Its main dialects are
Aragonese, Leonese, and Andalusian. See, Keeferbag Area Handbook for Spain,
Chapter 5, Ethnic Groups and Languages pp. 119Ht#8//home.heinonline.org/
[27.10.2011.]

> Burguefio, Jesus: El mapa escondido: Las lenguBspina. In: Boletin de la A.G.E.
2002/34. p. 172.

® Bostrom, Jay Gordon: Which Way for Catalan andd&ai? The University of
Montana, Missoula, 2006. p. 2. http://etd.lib.umit#heses/available/etd-03212007-
110729/unrestricted/BostromJay.pdf [27.10.2011.]

" The term ‘minority’ is rather ambivalent and castgsl in Spain, as it does not refer to
a locally confined group on the margins of the mitadan society, but to one of
Spain’s equal ‘nationalities’. Therefore, it is m@ppropriate to consider Catalonia, the
Basque Country and Galicia as minority nationd)eathen national minorities. Trenz,
Hans-Jorg: Reconciling Diversity and Unity: Langaddinorities and European
Integration. In: Ethnicities 2007/7. p. 170. Furthere, minority nations are not
“displaced ethnic groups” having ties to anotham,dtate. Puig i Scotini, Pau:
Exercising self-determination without jeopardizthg rights of others: the Catalan
model. In: St. Thomas Law Review 2001-2002/14.97..3t somehow follows from

this (and from the territorial nature of these laages, see footnote 7) that academia
prefers to use the expression ‘regional languaggéer than ‘minority language’.
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regime of Spain on the bases of the current Spadststitution and théeyes
de Normalizacién Linguisticaf certain autonomous communities and, third, to
offer some evaluation on the current situation aftiimgual Spain.

2. The historical background of linguistic plurality of
Spain?®

2.1 Nations and the State

During the long centuries of the Middle Ages, timgliistic plurality of the
Iberian Peninsula was almost untouched. The larguafy the central
government (from 1492) and official contacts wast{lian, but, otherwise, the
use of other languages was not hampered. HansTREgZz explains this
phenomenon with the thought that, after theonquistathe Spanish monarchy
was mainly engaged in the mission of Catholic m@ston on the inside and
expansion towards the outside. The Spanish langwagesxported to the New
World, where a surprisingly high level of languageandardisation was
achieved’ At the same time the consolidation of téreitory of the home state
and the political and cultural unification of theuntry were largely neglected.
The situation, however, changed radically after thes of the American
colonies, and the political centralisation of Spawhich entailed majority
nationalism, brought Castilian linguistic supremaieyo conflict with the
existing national languages of the territdty.

The nineteenth century found a constitutionallytable' Spain withgolpes
de estadppronuncamientgsand civil wars. Peripheral nationalism againgt th
centralising efforts of the state, had, by th& 2éntury, led to deep cleavages in
Spanish society, to the dictatorshipMiyuel Primo de Riverdrom 1923-1929,

8 Due to limitations on the length of this papée author has confined himself to the
communities of the three main minority languageSgdin, i.e. Catalarcétalan),
Basque Yascuenceeuskera and Galiciandallegg. These can be considered as
territorial languages, since their speakers are@unated mainly (but not exclusively)
in Catalonia and Valencia, the Basque Country aadaNa, and Galicia, respectively.
For the same reason the history and linguisticlegigun of only three autonomous
communities, namely Catalonia, the Basque Coumtdy@alicia are studied. However,
where appropriate, further details regarding theiominority languages/linguistic
communities of Spain are offered, with the excapiof the Gypsy minority and the
issue of immigrants.

° This section deals with only the period before3,dfie death of General Fransisco
Franco.

1% Trenz, Hans-Jorg op. cit. pp. 168-169.

1 The first Spanish Constitution adopted in 1812ji¢&as followed by three others
(1837, 1845, 1876) during the"1@entury.
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then culminated in a bloody civil war from 1936-993 The Franco regime
could only bring about a temporary, authoritarigand-off in respect of the
unresolved language question. The dictatorship veagd on the principles of
total centralisation and monolingualism: the autoies were abolished, and the
territory of the country was divided into eight i@gs where power was
exercised by delegates from central administrafitve. use of the three national
(minority) languages was not only prohibited in eation, in the media and in
administration, but it was also attempted to préteair use in everyday life.

The suppression of linguistic minorities during tfeur decades of the
Franco dictatorship laid the grounds for militant nationalism whichnist only
strongly politicised but also institutionalised: i not limited to cultural
associationalism, but has succeeded in establismfigential regionalist
parties'*

2.2 Catalonia

As PUIG | SCOTINI wrote, “Catalonia dates from the Marca Hispanitthe
Empire of Charlemagne, when the north-eastern carfiiie Iberian Peninsula
was politically separated from Moslem Spain.” Catéh flourished as a trading
nation of the Mediterranean Sea in the Middle Agied early modern times. In
the medieval era, it was the dominant part of thagdom of Aragon, a
confederate state which, between the early thitteeand mid-fifteenth
centuries, became a Mediterranean empire. It dewasisf four provinces —
Aragonia, Catalonia, Valencia and the Balearicnidéa— all of which had their
own parliaments and governmen@Geferalita). The kingdom was integrated
into the Spanish monarchy in the™6entury, but its political position was
marginal from the beginning. Under Habsburg rulatal®nia maintained its
political autonomy; it lost its ancient charterslyom 1714 as a result of its
participation in the British-led coalition agairibe victorious Bourbon dynasty
in the War of the Spanish Succession. The Catalsseb were limited to the

12 Ehrlich, Charles E.: Ethno-cultural Minorities aRelderal Constitutionalism: Is Spain
Instructive? In: lllinois University Law Journal 99-2000/24. pp. 302-303.

13 See, for example, the announcement of the miligasernor, Alfonso Velarde, 16
April 1937; the announcement of General Francadyia9 1937; Order of 8 May 1938;
Order of 21 May 1938. Reported by Abellan, ManuelQensura y literaturas
peninsulares. Amsterdam, Rodopi, 1987, pp. 90-92.

14 Trenz, Hans-Jorg op. cit. p. 169. In Catalofianvergéncia i Unidvas the
majoritarian party in government between 1980-200&gained power in 2010. In the
Basque Countryiuzko Alderdi Jeltzale@Partido Nacionalista Vasco, PNV) dominated
the politics during thirty consecutive years, uthig 2009 elections. “Galician
nationalism has never been as strong as Basquatala@ nationalism, perhaps because
of Galicia’s relatively poor economic position witkgard to the rest of Spain.” See,
Block, Andrew Justin: Language Policy in the Basgu#onomous Community:
Implications for Nationalism. In: Michigan Jourrl Political Science 2005/4. p. 50.
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fields of political institutions and culture, e.the public use of the Catalan
language was forbidden. Nevertheless, tHe cktury was a period of material
growth and progress for Catalonia which, by thesddalf of the 19 century,
had become the ‘Factory of Spain’. Nationalism eyedrat the end of the 19
century, nurtured by middle-class intellectualslitpians and industrialists
dissatisfied with their lack of influence in Spdnipolitics. In 1914 the four
provincial councils of Catalonia were allowed teate a joint ‘Catalan Office’,
la Mancomunitat de Catalunyavhich was dissolved in 1923 by the military
dictatorship. The wide regional autonomy concede@atalonia by the Second
Republic in 1931 did not last too long: General reéxa abolished Catalan
autonomy in 1939 anthis did not return until 1978.

2.3 The Basque Country

The Basque CountryPgis Vasco, Euskadstraddles the border between
France and Spain in the Western Pyreneesnd tnaaliyois comprises seven
provinces, three in France and four in Spain. Tistoty of the Basque people
dates back almost two thousand years, but thenooiigiheir race and language,
which has no connection to any other Indo-Europkenguage, remains a
mystery to this day. Although the Basque peopleeneaxisted as a single
political entity prior to their integration into 8jm, they have always maintained
a unique identity® As early as the 1Dcentury, when the Basque country
belonged to the Kingdom of Navarra, the Basque®ldeed local governing
bodies calledbiltzarrak which were founded on the legal equality of their
representatives, i.e. thetxeko-jaunakthe heads of households. A system of
local customary laws developed in the Middle Agé&xiginally an oral
tradition, foral law came to be codified, and bg thid-twelfth century, written
fueroswere common throughout the Basque country. WherCstilian state
sought to bring various Basque provinces underatgrol in 1512, the Basques
were allowed to govern themselves in exchange @itigal loyalty to the
Spanish monarchy. THaeroswere abolished in 1876 as a consequence of the
Second Carlist Wal.

The final decade of the T9century witnessed the birth of Basque
nationalism founded bgabino de Arana y Goitinder the motto of “God and
the ancient law”. The Basque nationalists attemptgaeral times in the 1930s
to establish an autonomous government. In 193@RémiblicarCortes hoping
for military assistance from the Basques, enactedwonomy statute. Only
three years later, as a result of Franco’s victting, Basque government was

15 Puig i Scotini, Pau op cit. pp. 399-400.

1 Murphy, Lindsay: EU Membership and an Independasique State. In: Pace
International Law Review 2007/19. p. 337.

7 Carter S., Michael: Ethnic Minority Groups andfd2étermination: The Case of the
Basques. In: Columbia Journal of Law and Sociablms 1986/20. pp. 66-70.
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forced into exile’® The Basque militant organisation E*&Aame into existence
in 1959 in response to the brutal repressive pafaye Franco dictatorship but
continued its terrorist activities almost to thesent day’

2.4 Galicia

The people living in the northwest part of the laerPeninsula Iready
composed a homogeneous cultural unity at the erideofron Age. They were
originally a Celtic people whom early Greek andihauthors calledsallaect
Their political organisation was based on indepanhdetes formed by several
hill forts (the common way of inhabiting a terrigaoin the “Castro Culture’) and
headed by a local king. After the collapse of tleen@n Empire, Galicia was the
first kingdom to emerge in the Iberian Peninsulbe TGalician Kingdom was
founded by Suebi invaders in 411 and then rulethbyisigoths from the end
of the 8" century. The territory was occupied by the Moars7iL1, although
Alfonso | of Asturias soon recovered it. The kingdavas known as the
Kingdom of Asturias until the beginning of the™entury when it became the
Kingdom of Ledn. In 1037, the Kingdom of Ledn (mding Galicia) became
part of Castile. The southern part of Galicia, @wnty of Portugal separated in
1128. After short periods of independence, in 1Z38licia was finally
integrated into the Crown of Castile in which thedividual kingdoms
continued as administrative entities under the aifila single monarch. From
that time, Galicia was controlled by the centralggmment.

Galician nationalist movements arose in thé" t@ntury, and after the
Second Republic was declared, Galicia became amamious region in 1936.
During the dictatorship of Franco, as was the e@ageother minority nations in
Spain, Galicia’s autonomy and the use of the Galiclanguage were
suppressed.

3. The linguistic regime of the Spanish Constitutio of 1978

After forty years of fascist dictatorship, Spainoked into a stable
democracy. The unique solution applied by the crf@onstitution is that it
links the issue of (linguistic) minorities to thaft the territorial organisation of
the administration and the decentralisation of pdWwdt is impossible to

18 Carter S., Michael op. cit. pp. 70-73.

9 Euskuadi Ta AskatasuraBasque Homeland and Freedom

2 Murphy, Lindsay op. cit. pp. 338-340.

2 Risco, Vicente: Historia de Galicia. Editorial &dh, Vigo, 1952. pp. 15-120.
22 37ajbély, Katalin: Kisebbségi kérdés Spanyolorsaagp. 695.
http://epa.niif.hu/00400/00462/00020/pdf/03tan08]@d.10.2011.]
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understand Spanish linguistic reality without cdesing the regional factor,
andvice versa

By virtue of the Spanish model of tliestado de las Autonomiagolitical
power is shared by the central state and 17 autonsrmommunities enjoying a
significant degree of autonomy in different fieldhis system is similar to a
federal structure but corresponds most closely deaentralised regional-state
model. It mainly differs from a federal solution timat the competences within
the state of the territories holding autonomy ai#er@nt. The Spanish
Constitution does not determine the extent of awrton for the national
communities, but ensures the opportunity for thendefine the limits and
content of their autonomthemselves paturally, within the framework of the
Constitution®

According to Art. 143-144, bordering provinces witlommon historic,
cultural and economic characteristics, insularitteies and provinces with a
historic regional status may form self-governingnoaunities. Furthermore, in
the national interest, the Spanish Parliamé&nur{eg may grant autonomy to
those territorial units which cannot comply witle thbove criteria.

The Constitution establishes two procedures folieating autonomy. The
condition of creating an autonomous community irthboases is a Statute
approved by the Cortes. The general route (Art.2,4B848.2) means that the
autonomous community can assume only the poweesilia Article 148, and
must wait five years to extend them. By contrastthe case of Summary
Proceedings (Art. 151.1), the autonomous commuzaty immediately assume
the powers which it wants, except the exclusive metences of the Spanish
state (Art. 149.15*

The Constitution technicallyecognizedthe regions rather thazonstituted
them, thus acknowledging their right to autonomyveéttheless, the unity of
the Spanish State is strongly emphasized, denying m@ght to self-
determination in the traditional sense of sovertgigh

The Constitution is based on the indissoluble unitythe Spanish

Nation, the common and indivisible homeland of Slaniards; it
recognizes and guarantees the right to self-govenmimof the
nationalities and regiorf§ of which it is composed and the solidarity
among them aff’

% Szajbély, Katalin op. cit. p. 697.

% See, Abad i Ninet, Antoni — Rodés Mateu, Adriaaifs Multinational Constitution:
a Lost Opportunity? In: Constitutional Forum congtonnel 2008/1. p. 18.

% Ehrlich, Charles E. op. cit. pp. 306-309.

% The dominant Spanish constitutional doctrine drawsegally relevant conclusion
from the distinction made between ‘nationality’ drebion’. However, we have to
agree with BAD I NINET and RFODESMATEU that the two terms have different
meanings. ‘Nationality’ implies a higher level afrisciousness of collective identity
than ‘region’ which describes mere historic anduwall or common economic links.
According to the authors, this deliberate ambigisitsiue to that the Constitution
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The main linguistic rules are situated at the védwgginning of the
constitutional text. After the Preamble declareshil of the Spanish state to
“protect all Spaniards and peoples of Spain ingkercise of human rights, of
their culture and traditions, languages and insits”, Article 3 lays down the
rights and duties associated with Spain’s multiiaigheritage:

1) Castilian is the official Spanish language of that& All Spaniards

have the duty to know it and the right to use it.

2) The other Spanish languages shall also be offici#he respective

self-governing communities in accordance with tisedtutes.

3) The richness of the different linguistic modalitie§ Spain is a

cultural heritage which shall be specially respeeted protectedf

The first paragraph of Article 3 makes a key drdton between Castilian
and the regional languages: Spaniards have a dilyyto know Castilian, but
no such duty is imposed regarding the other caiafflanguages. In fact, the
Constitutional Court, in its judgment of 23 Decemt©94, held that Article 3
prohibitsthe imposition of a duty to know any language othan Castiliari?

Through the second paragraph of Article 3, theeStatablishes the system
of co-officiality in the bilingual regions. Furth@ore, in practice it delegates
the right to rule (in some aspects of) the lingaiguestion — in the framework
of the Constitution, of course — to the competenoésthe autonomous
communities. In the enumeration of the competentied the autonomous
communities may assume, the promotion of culturd sesearch and the
teaching of the Self-governing Community’s languagexplicitly stated (Art.
148.1.17). However, by this wording, the Constiintonly prescribes a duty for

“attempted to combine two opposing traditions: apbolding a single Spanish nation,
governed from the centre, the other claiming thisterce of different nationalities with
the right to self-government.” See, Abad i Ninehténi — Rodés Mateu, Adria op. cit.
p. 23.

" Spanish Constitution of 1978, Article 2.
http://www.senado.es/constitu_i/indices/consti_maid[27.10.2011.]

% This text is very similar to that of the 1931 Ciitasion which is the first Spanish
constitution to reflect a non-unitarian state amddntain linguistic rules. Specifically,
its Art. 4 set out the following: “Castilian is tldficial language of the Republic. All
Spaniards have the duty to know it and the rights® it without prejudice to the rights
that the laws of the State recognize for the laggaaf the provinces and regions.
Except as provided in special laws, no one shafebeired to know or use any regional
language.” ffanslation ming See the original text: http://www.congreso.es
/docu/constituciones/1931/1931_cd.pdf [01.11.2011.]

% Kasha, Jeremy R.: Education Under Catalonia’s bahinguistic Normalisation:
Spanish Constitutionalism and International Huméaghi Law. In: Columbia Journal
of Transnational Law 1996/34. pp. 659-660.
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the authorities, but does not ensure a fundamdatajuage right for the
members of linguistic minorities which they coutdyron before the courfS.

Finally, the third paragraph of Article 3 incorptaa a guiding principle for
public authorities, in line with the Preamble, whipoints out the need for
building positive techniques to protect the weadththe different linguistic
modalities of Spain.

The linguistic regime adopted by the Constitutivrmixedone: It is neither
entirely territorial, since it excludes the prigribf the territorial language
(except, of course, in the case of the Spanishkemgaerritories), nor entirely
personal, because it does not extend the exertiseigidual linguistic rights,
derived from the citizenship of a bi- or multilirguautonomous community, to
all citizens wishing to exercise them regardlesocdtion®

4. Leyes de Normalizacion Linguisticahe renaissance of
minority languages

The concept of linguistic normalisation is usedSpain to refer to the
“recuperation by minority languages of their presein the public space and
giving them equality with the state languad®e'This concept recognises a
disadvantage on the part of these languages thatreecorrection by public
bodies in the public and the private spheres alia. this reason, regional
legislation does not focus strictly on the regutatalevelopment of co-
officiality, but also on establishing measures tloe promotion and protection
of the use of the regional language to overcongeabiual inequality’

In accordance with the constitutional framework #relr respective Statutes
of Autonomy, six of Spain’s seventeen autonomoumsroanities currently have
a regional co-official language. The six are: Gaia, Valencia, Galicia, the
Basque Country, the Balearic Islands, and NavArFar the reason already
explained in footnote 7, this paper limits its sedp the introduction of the
linguistic policy of Catalonia, the Basque Counténtyd Galicia. Before that a
brief overview of the origin and the situation diet regional languages
themselves is given.

% Ruiz-Rico Ruiz, Gerardo: Los derechos de las nfisoreligiosas, linguisticas y
étnicas en el ordenamiento constitucional espamoRevista de Estudios Politicos
(Nueva Epoca) 1996/91. pp. 116-117.

%1 Milian i Massana, Antoni: Los derechos lingiiisti@n la ensefianza, de acuerdo con
la constitucion. In: Revista Espafiola de DerechosBitucional 1983/7. pp. 365-366.

%2 Ruiz Vieytez, Eduardo J. op. cit. p. 7.

¥ Ruiz-Rico Ruiz, Gerardo op. cit. p. 122.

3 Kasha, Jeremy R. op. cit. p. 659.
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4.1 Catalonia
4.1.1 The Catalan language and its speakers

The Catalan language is spoken in Catalonia, théeaBa Islands,
Valencia®® some parts of Aragdf) Roussillon (France), Andorra, in an archaic
form in the city of Alghero (Sardinia), and in tiemericas by numerous
expatriates. Catalan has always had a strong rijteteadition, at first
represented by southern French troubadours, Igtddh century chroniclers.
The integration of Catalonia to the Spanish monaictihe 18' century did not
stop the use of Catalan as a mother tongue ofigias instruction. A literary
revival in the 18 century promoted, and since the 1960s has comtinoe
promote regional aspirations.

According to the most recent data gained from ®@82survey of language
use in Catalonia, the vast majority (95%) of peopléng in Catalonia
understand Catalan, although the level falls to 6iffoterms of perfect
understanding. As for the ability to speak, 78%Caftalans say that they can
speak the language, but in terms of the highest lefvknowledge, this figure
drops to 49%. The highest rate of proficiency intazn in all skill areas is
found among the younger people - from 15 to 24neesithey are the first
generation to be totally educated in Catdfan.

4.1.2 The legal framework

In accordance with the constitutional frameworle #utonomy Statute of
Catalonia, promulgated as tl@rganic Law 4/1979 18" December? made
Catalan an official language and guaranteed it n§use (Article 3):

% valencia maintains thamlencianois a separate language, although it is generally
considered to be a dialect of Catalan. See, tlier(ned) Statute of Autonomy of the
Valencian Community (especially Article 6):
http://www.cortsvalencianes.es/cs/Satellite/Lay@ate/1260974741713/EstatutodeAut
onomia.html?lang=en_GB& [27.10.2011.]

% According to the preamble of they 10/2009, de 22 de diciembre, de uso, proteccién
y promocion de las lenguas propias de Arag@magon is an Autonomous Community
where — together with Castilian which is the mdgtan and official language in all its
territory — in certain areas, other languages po&en, i. e. the Aragonese and Catalan,
all three with their own linguistic modalities of@gon.” franslation ming
http://www.boa.aragon.es/cgi-
bin/BOAE/BRSCGI?CMD=VEROBJ&MLKOB=478436853737 [20.2011.]

37 Keefe, Eugen K. op. cit. pp. 123-124.

% Language Policy Report 2010 of the GeneralitaCdtalunya, pp. 240-244.
http://www?20.gencat.cat/docs/Llengcat/Documentstimie PL/Arxius/IPL2010_EN.pdf
[01.11.2011.]

9 http://www.gencat.cat/generalitat/eng/estatut 19ii@x.htm [01.11.2011.]

192



Linguistic Diversity and Language Rights in Spain

1) The [own] language of Catalonia is Catalan.

2) The Catalan language is official in Catalonia, las & Spanish, which is
official throughout the Spanish State.

3) The Government of Catalonia will ensure the norarad official use of
both languages, will take the measures necessamyrdar to ensure
knowledge of them and will create the conditionsclvimake it possible
for them to achieve full equality in terms of thghts and duties of
citizens of Cataloni&’

The 1983 Law of Linguistic Normalisatihfurther evolved the linguistic
rules of the Statute of Autonomy. It emphasized ¢haracter of the Catalan
language as a sign of the cultural identity of et and secured the
prohibition of linguistic discrimination (Art. 2)//ith regard to the regulation of
official use, it established the habitual use ofalzm as the sole language of the
different Catalan administrations (Art. 5), it gaegal validity to texts written
in this language (Art. 6-7) and accepted Catalath@danguage through which
the citizens could relate to the different Catakministrations (Art. 8).
Furthermore, it determined that the Catalan topaayorms would be the only
valid ones in the whole region — except the Arafieyawhere the valid ones
would be those in Aranese (Art. 12). As for theadional system, it founded
the bases for the habitual vehicular use of theal@atlanguage, explicitly
forbade the separation of students for reasonarafuage rhodel of language
conjunctionor integral bilingualism), and made Catalan the language of the
educational system, as well as guaranteeing theepce of Castilian and the
knowledge of both official languages by all stugewhen they have finished
their compulsory education (Art. 14-20). It alsodeaCatalan the normally used
language of the media (Art. 21).

The law was controversial from the beginning, eillscconcerning its
educational provisions, and it was challenged sg¢u#mes on constitutional
grounds. The 1994 decision of the Spanish Conistitak Courf? served as a
guideline for the future in respect of the lingigspolicy of other bilingual
autonomous communities, and so it is worth exarginim details. The four
challenged provisions provide that (i) childrenpnmary education have the
right to be educated in their customary languagg. (14.2); (ii) children must
be able to use both Castilian and Catalan fluelylythe end of their studies

0 Article 3, par. 4. sets out that tAeanesdanguage — which is a standardised form of
the Pyreneafsasconvariety of theOccitanlanguage spoken in the Val d’Aran — will

be taught and will be the subject of particulapees and protection. The detailed rules
of this protection are included in they 35/2010, de 1 de octubre, del occitano, aranés
en Aran

*LLey 7/1983, de 18 de abril, de normalizacion lirsgia en Catalufia
www.parlament.cat/activitat/llei/c7_1983.doc [012011.]

“2 Sentencia 337/94, de 23 de Diciembre, del Trib@wistitucional
http://www.vozbcn.com/extras/pdf/1994-337-Consiibneal.pdf [01.11.2011.]
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(Art. 14.4); (iii) diplomas will not be awarded taupils who do not meet a
minimum proficiency level in both languages (Arg);1and (iv) schools must
make Catalan the vehicle of normal expression Hothinternal activities,
including administration, and for external relagq@rt. 20).

The objection to Art. 14.2 was that it implies tlchildrendo not havehe
right to receive their education in their usual languagehe later years of
education. In the Constitutional Court’'s view, ti@onstitution does not
guarantee the right to choose one’s language ofatidwn; nor does Article 3
include a right to be educated solely in Castilidhe Court found that the
regime created by the Constitution and Catalonfafatute of Autonomy
establish a reasonable goal of linguistic develogmeith Catalan as the
“centre of gravity”. In respect of Art. 14.4, théjection was that Article 3 of
the Constitution only imposes a duty to know Castil The Court made a
distinction between an obligation on behalf of #@thorities toteach the
regional language, and an obligation on behalhef students t&nowit. The
Court concluded that Art. 14.4 merely establishemal to be reached by the
authorities, and does not impose any duty on thdesits. Art. 15 has, on the
one hand, to do with the previous reasoning ofQbert, whilst, on the other, it
raises the question of unconstitutional impingenwenthe central government’s
exclusive control over the granting of diplomascéwling to the Constitutional
Court, since the Catalan authorities can requiee tkaching of Catalan in
schools, and since the receipt of a diploma is dd@at on completion of all
requirements, the challenged provision can bepnt¢éed as not adding angw
requirements for the issuing of diplomas. Art. 2egedly violated the
Constitutional Court's previous contention that iuduals have the
constitutional right to address the public authesitin either of the official
languages within an autonomous community. Howether,Court pointed out
that the challenged provision merely prescribes @atalan will be thaisual
language of the administration, butlies not excludthe use of Castiliaft.

In the author’s opinion, the reasoning of the Camsbnal Court is not
convincing at several points, and this is not heeathe Constitution itself
includes contradictory articles. The intentionalbégmity of the constitutional
text is a result of its nature, which is that qfaitical compromisé?

The prevailing Catalan legal framework concerninguistic rights includes
the Language Policy Act 1/199&lated 7 Janualy (reform of the Language
Normalisation Act 7/1983) an@rganic Act 6/2006dated 19 Julf§ (reform of
the Statute of Autonomy). The 1998 law follows line of action established in
the previous one, but is more extensive and predibe concept of ‘own

3 Kasha, Jeremy R. op. cit. pp. 661-669.

*4 See the Conclusions.

“5 http://noticias.juridicas.com/base_datos/CCAA/a-098.html [01.11.2011.]
*% http://www.parlament-cat.net/porteso/estatut/estaingles_100506.pdf
[01.11.2011 ]
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language’ is more developed, and the law specified the language has
preference in administration, business and pulgigises and those that offer
services to the public. It ensures the right fdrtlaé citizens of Catalonia to
know of, to express themselves, and be attendeahynof the two co-official
languages, in a context which does not discrimimatdinguistic grounds. It
lays down that all civil servants and people wogkim the public sector
(including the administration of justice) must bbleato use both official
languages. We can find references to the unityhef €atalan language, the
documents and civil and mercantile contracts, itvtess of the language and
information technology, client services in busimsssconsumer information,
signposting and publicity, and the relationshiphwmather regions which speak
Catalan, as well as the exterior projection ofl#dmguage. With reference to the
media, the Language Policy Act sets quotas fontheber of radio stations, TV
channels, and cinemas which must broadcast in &ataild prescribes that all
signs must at least contain Catalan. It is impartamote that this applies to
private media alsd.

The new Statute of Autonomy also contains much mdetail and
emphasises even more the role of the Catalan lgeghan did its predecessor.
Article 6 lays down that Catalan, as the own lagguaf the Autonomous
Community, is the language aformal and preferenti&f use in public
administration bodies and in the public media, enthe language afiormal
usefor teaching and learning. Art. 6.3 refers to thety of the ‘Generalitat’ to
undertake the necessary measures to obtain ofStails for Catalan in the
European Union, and Art 6.5 makes the Occitan lagguofficial in Catalonia.
The recognition of Catalan sign language (Art. bds also of paramount
importance and this has led to the enactment o€Cttalan Sign Language Act
17/2010, dated 3 June.

4.2 The Basque Country

4.2.1 The Basque language and its speakers

The Basque language is spoken in the three pravimfethe Basque
Autonomous Community (Bizkaia, Gipuzkoa, Alava),e thAutonomous
Community of Navarra, and in the western half a&f Brench Département of
Pyrénées-Atlantiques, i.e. Labourd, Lower Navané Soule. This is the only
one among the languages of Spain that does nondeio the Romance
languages; linguists classify it as an isolatedyleage. Thousands of years of

*" Milian i Massana, Antoni: Comentarios en torndaltey del Parlamento de Cataluna
1/1998, de 7 de Enero, de politica linguistica.iftewle Administracion Publica,
2002/January-April pp. 337-366.

“8 The phrase ,preferential” was annulled by the sieai of the Constitutional Court
dated 16 July 2010.
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isolation have ensured the division of the Bascaegllage into numerous
dialects and some twenty-five subdialects. A stedidad form of the Basque
language, calledEuskara Batua was developed by the Basque Language
Academy in the late 1960s, and this is taught aedi &s a teaching language at
most educational levefs.

According to the most recent data, elaborated eyBédisque Statistics Office
in 2006, 59.5% of the population aged over 2 in Basque Autonomous
Community understand or can speak Basque well thr @gcasional difficulty,
which means a four percent increase in relatioB0@1. A distinction is made
between the 775.000 Basque speakers who under@tahdpeak Basque well,
and the 459.000 near-Basque-speakers with a goodhemtium level of
comprehension but with difficulties when speakihg.

4.2.2 The legal framework

The Statute of Autonomy of the Basque Country, pigiaited asOrganic
Law 3/1978", was adopted on the same day as its Catalan cparttedrticle 6
contains its most important linguistic provisions:

1) «Euskera», the language of the Basque People,, ditadl

Spanish, have the status of an official languageuskadi. All
its inhabitants have the right to know and use lkemiguages.

2) The common institutions of the Autonomous Commuyrtaking
into account the socio-linguistic diversity of thBasque
Country, shall guarantee the use of both languagedyolling
their official status, and shall effect and regalavhatever
measures and means are necessary to ensure knewlettigm.

3) No-one may suffer discrimination for reasons ofjlasge.

Furthermore, Article 35 prescribes that, in thersewf the appointment of
judges, magistrates and secretaries, the knowlefdtpe Basque language shall
be a qualification for which preference shall beegi.

The Basque parliament passed tBasic Law Normalising the Use of
Basqué’ in 1982 which contains the details of how co-d#ficstatus for
Euskera is to be achieved. The preamble recogtiisdBasque language “as the

49 Keefe, Eugen K. op. cit. pp. 122-123; http://wwenKaira.net/eng/Euskara.html
[01.11.2011.]

0 http://www.eustat.es/elementos/ele0004700/ti_Thenber_of Basque_speakers_
grows_by 118000 between_ 2001 _and 2006/not0004Atl#axzz1cNbYMDO3
[01.11.2011]

L http://www.basques.euskadi.net/t32-
448/en/contenidos/informacion/estatuto_guernica?gb/adjuntos/ estatu_i.pdf
[01.11.2011]

2 Ley 10/1982, de 24 de noviembre, basica de norawifin del uso del euskera
http://noticias.juridicas.com/base_datos/CCAA/pO-1982.html [01.11.2011.]
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most visible and objective sign of the identity” tok Basque community, and
lays down that “the character of Euskera as the @mmguage of the Basque
people and as an official language together wittitan should not in any case
prejudice the rights of those citizens who, forimas reasons, cannot use it”
(author’s translation. Title | ensures the linguistic rights of citizerthe right to
know and use the official languages, both orallgd &m writing; the right to
relate in Euskera or Castilian to the administratjdrticle 8 specifies that it
applies also to the administration of justice); tight to be taught in both
official languages; the right to receive periodicaradio and television
programmes and other media in the Basque languhgeright to carry out
professional, labour, political and trade union\dtgt in Euskera; and the right
to speak Euskera in any meeting. Title Il regulaties actions of public
authorities. Chapter | deals with the use of Euskar public administration
(registration of documents, publication of legabyisions etc.), empowers the
government and local authorities to establish tfieial place names in the
region, and provides for the progressive Basquisatif personnel in public
administration. Chapter Il regulates the use of kBts in education. It
recognises the right of all students to be taughtiiskera, and prescribes the
compulsory teaching of the non-elected officialgaage. Chapter |1l deals with
the use of Euskera in the media, while Chapterdférs to the social use and
other institutional aspects of the Basque language.

The normalisation process, as also as in the ca€matalonia, takes place
mainly through the educational system. Whilst intglimia the education is
based on integral bilingualism, the Basque Couffitjows the model of
linguistic separation As a basic principle, parents are free to choibse
linguistic model (A, B or D) they want for their idiren. Model A corresponds
roughly to Spanish-speaking teaching, having Basgua compulsory subject.
Model B combines Basque and Spanish as vehicutgubges on a balanced
basis. Model D means that Basque is the languagesiofiction for all subjects,
except Spanish language and literafdr®ince 1983, Model A has been losing
student numbers progressively in favour of ModelMBijlst today more than
half of all students study in Model 1.

The government’s most recent comprehensive langpabtiey is contained
in the General Plan for the Promotion of the Use of Euakapproved in 1998.
The document reviews the accomplishments and simomgs of previous
policies, and also makes further recommendation®CB summarises the
language revitalisation strategy in seven poimtsnormalise the use of the
language, to frame the use of Euskera as a righpramote the integrative
value of Euskera, to increase the instrumentalevaluEuskera, to invoke the

%3 Ruiz Vieytez, Eduardo J. op. cit. pp. 7-8.
> Languages in the European Information Society sqgBa. META NET White Paper
Series. META-FORUM, Budapest, 2011. p. 13.
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rhetoric of bilingualism, to create demand for gpatid services in Basque, and
to focus on infants and youth.

4.3 Galicia

4.3.1 The Galician language and its speakers

The geographical territory of the Galician languégglego is delimited by
the Autonomous Community of Galicia, the westereaarof Asturid® Leén
and Zamora, and three small places in Extremadbadician belongs to the
family of Roman languages, and it is a result o #wolution of Latin
introduced by the Romans. Linguists tend to treatni conjunction with
Portuguese, from which Galician separated in thedrai of the 1% century.
The oldest literary document we know is the satlricallad,Ora faz ost'o
senhor de Navarra’written in the late 12 century byJoam Soares de Pavia
Gallego was not used in writing during the™ 8" centuries, which were
known asLos Sécuros Escurdthe Dark Ages). The Galician cultural renewal
movement, theRexurdimientotook place throughout the tf[Q:entury, and it
was at that time that the first Galician grammad alictionary appeared.
However, the consolidation of the language did potur until the 20
century>’

According to the 2008 survey of the Galician Staigd Institute, 56.4% of
the Galician population speak more Galician thamstian, of which 30%
speak only Galician. It is only 10.9% who cannaapGalician at all. As for
understanding the language, 66% understand it wetlyand a further 28.8%
understand it quite welf It is important to note that, in contrast to Catehnd
Basque speakers, the number of Galician speakevessh decline - due to the
fact that the majority of Galician speakers are imers of the older generation.

4.3.2 The legal framework

The Statute of Autonomy of Gali¢facontains very similar linguistic
provisions to that of Catalonia and the Basque @guArticle 5 sets out that

% Block, Andrew Justin op. cit. pp. 27-30.

¢ However, Asturia considetmbleand not Galician as its traditional language. See,
Ley 1/1998, de 23 de marzo, de uso y promociébatde/asturiano
http://noticias.juridicas.com/base_datos/CCAA/ad9B8.html [01.11.2011.]

> http://www.xunta.es/a-lingua-galega [27.10.2011.]

%8 http://www.ige.eu/estatico/pdfs/s5/notas_prensa/agalego_2008_es.pdf
[01.11.2011]

> Ley Organica 1/1981, de 6 de abril, Estatuto deohAotnia de Galicia
http://noticias.juridicas.com/base_datos/Admin/k&81.html# [01.11.2011.]
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1) The own language of Galicia is Galician.
2) The Galician and Castilian languages are offiaialGialicia, and
everyone has the right to know and use them.
3) The public authorities of Galicia shall ensure th@mal and
official use of both languages, foster the use afic&an in all
spheres of public, cultural and informative lifeydaprovide the
necessary means to facilitate its knowledge.
4) No one shall be discriminated against on the grafnidnguage.
(author’stranslation
The preamble to the 1983 Linguistic Normalisatiomt’A emphasises,
perhaps even more solemnly than its Catalan andugasounterparts, the role
of own language as a “vital core” of the Galicialentity. The Act prescribes
that both Galician and Castilian are official laagas of the institutions and
administration of the region (including justicehetlocal government, and
public entities dependent on the Autonomous Commuiirt. 4 and 7). For
this purpose, the authorities promote the progvessiaining in the use of
Galician of the personnel assigned to public adstiaiion and companies of
public character (Art. 11). The laws and officiacisions should be published
in both languages (Art. 5). The official version géographical names is the
Galician one (Art. 10). Galician is an official umage of education at all
education levels (Art. 12). As in Catalonia, childrhave the right to receive
primary education in their mother tongue, and sttgleannot be separated into
different schools for linguistic reasons (Art. 13jowever, Art. 14 only
stipulates that Galician is a compulsory subjecteaery non-university
education level, but does not say a word aboutahguage of instruction. At
the end of their studies, students must have eguadiciency in both official
language$! Galician is the usual language of radio, televisiad other media
managed by the institutions of the Autonomous Conityu(Art. 18). The
Galician government provides financial and matesapport to the media
which, in addition to the above, use Galician aegular and progressive basis
(Art. 19).
Throughout the near thirty years of implementatioh the Linguistic
Normalisation Act, crucial progress has been madehe process of the

®0Ley 3/1983, de 15 de junio, de normalizacién listjé
http://noticias.juridicas.com/base_datos/CCAA/gd-#83.html [01.11.2011.]

®1 The Galician educational legislation constantlyeasises this equality of language
competences instead of promoting the knowledgeaht@an. The most recent law for
example divides the subjects into two groups. ififst group (social sciences,
geography, history, natural sciences, biology, @ggl the language of instruction is
Galician, in the second (mathematics, technologikgsics and chemistry) the language
of instruction is Castilian. SeBecreto 79/2010 para el plurilingliismo en la ensef@a
no universitaria de Galiciahttp://libertadlinguistica.com/index.php?option=
com_content&view=article&id=374&Itemid=29

[01.11.2011.]
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normalisation of Galician. Knowledge of Galiciandsrequirement for entry
into public employment, as established in the CBalrvice Act; likewise, its
status has been enhanced through the 1997 padsthg bocal Government
Act62and other Acts on the linguistic rights of comgrs, product labelling,
etc.

5. Concluding remarks

After three and a half decades of democratic amdtdational development,
the Spanish ‘State of Autonomies’ is alnfdstinanimously considered by
academia as innovative and generally responsivanitmrity demands, as a
successful example of ethnic accommodation withimultinational staté?
Citing the words of HNS-JORG TRENZ, “the story of language minorities in
Spain goes from violent confrontation and resistattccenhanced cooperation,
tolerated diversity and enforced, but not yet pedceoexistence. Instead of the
unilateral recognition of the minority by the mafgr we can speak of a case of
multilateral recognition of different nationalitiegithin the new framework of
the Spanish multinational state, where all sides iavolved in collective
learning processes. Despite ongoing violent exmresf regional nationalism
and unresolved conflicts between national governmand autonomous
regions..., the consolidation of Spanish democracg hantributed to a
redefinition of majority-minority relations and thgrowth of... trust in a
multilingual Spanish society’™

Nevertheless, it would be too optimistic to saytttthe battle about the
status of minority languages has been wWrgince regional politics continue to
dominate the Spanish constitutional debate and gare and more weight on
the European Union agerfdalso. KEATING's assertion that there is a constant

%2 http://www.xunta.es/linguagalega/an_overview_oé talician_language
[01.11.2011.]

®3 For an opposite opinion, see Abad i Ninet, Anteftodés Mateu, Adria op. cit. p.
17: “[T]he possibilities offered by the Spanish Gtitution to recognise and
accommodate the multinational character of the Bpastate have been lost.”

% paoletti, Jorge Martinez: Rights and Duties of dfities in a context of Post-Colonial
Self-Determination: Basques and Catalans in Condeanp Spain. In: Buffalo Human
Rights Review 2009/15. p. 159.

® Trenz, Hans-Jérg op. cit. p. 168.

% Ibid. p. 170.

%7 Spain did not bring out its cultural and linguistiiversity during the negotiations of
the Accession Treaty, but only in 2004, due toptessure of Catalan political forces.
(However, the European Parliament, having regatbdgetitions of the Catalan
Parliament and the Parliament of the Balearic bdaaccepted Resolution on
Languages of the Community and the Situation cdl@atas early as 1990.) The
Spanish government claimed that “these [CatalargBaand Galician] are living
languages in the fullest sense of the term, widsbd by several million citizens (a
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tendency to outbid by minority nationalist partiedyilst central government —
fearing the dissolution of the country’s territdriategrity and the separatist
ambitions of the minority nations — would undo whaedr concessions were
madé® is attractive. S3AJBELY points out that the effective participation of
autonomous communities in the state legislatutenigesolved, and the lack of
financial autonomy also remains an ongoing confe@ther authors claim that
those communities which had enjoyed a greater degféistorical autonomy

should have been granted more power under theitudiust.

In respect of legislation of the autonomous comitnesyi all of the three
linguistic policies examined share the goals ofnmadising the use of the
language and increasing linguistic competency. he tegulation of the
education system, which is the most important afdanguage normalisation,
policies in Catalonia reflect the greater prepoadee of regional language
speakers in that Community. The Basque three-meyfbm produces slower
progress in language acquisition, but responds radeguately to the Basque
Country’s demographic profile. Seemingly, the leastcessful is the moderate
Galician linguistic policy. Another difference antpithe three policies is the
extent to which each government regulates languagen the private sphere.
The Catalan government is more interventionist therBasque and Galician
counterparts; let us simply think of the regulatadrthe private medi&. This is
one of the main arguments of the opponents of #yistem. Moreover,
according to them, the normalisation process oftesults in an opposite
tendency, i.e. when the language of the ‘minorigythe official language of a
region, regional language politics create ‘minegtiwithin the minority’,
repressing the non-speakers of minority langua@esthe other hand, if we
consider that the speakers of minority languagesaause their own language
in communications with central state institution® see that they are still at a
disadvantage compared to the monolingual Castijmakers.

Indeed, there are shortcomings and contradictiorthe constitutional text
which, according to ERLICH, were necessary in order to gain a political
consensus and, in fact, we should be happy that¢mstitution was adopted at
all.”" Furthermore, the successful examples of autononhegislation show

guarter of Spaniards employ them regularly in tdeity lives)”. Finally, the official
use of regional languages in the European Unionauttsorised on the basis of an
administrative arrangement concluded with Spaintdity Francesc: European
Integration and the Spanish “State of the Autonatilm: Zeitschrift fir Soziologie der
Erziehung und Sozialisation 2006/4 pp. 519-521.

% Keating, Michael op. cit. p. 23.

%9 Szajbély, Katalin op. cit. p. 695.

9 Block, Andrew Justin op. cit. p. 52.

" “Whether the Constitution of 1978 works or nolaiggely — if not completely —
irrelevant... [T]he process which created the coutit resulted in a functionally
stable democracy in a country which did not hatéstory of a stable democratic

201



NAGY, NOEMI

that, even in such constitutional basis, languagats of citizens in the
bilingual communities are strengthening, and thesipge of minority languages
— at least in their respective autonomous comnasitiis growing.

government, and that... should be deemed a sucdgsdith, Charles E. op. cit. p.
315.
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The post-war political and legal system of Hungary
and its restitution policy regarding Holocaust
survivors
(1945 to 1948)

NATHON, NATALIE

ABSTRACT The paper deals with the post-war political anddegjtuation in
Hungary, giving a short overview of its restitutipolicy regarding Holocaust
survivors from 1945 to 1948. One of the most istiing and still topical
guestions of the period, which has been debated swee, relates to its
character: whether there was a transition to dermaogr or not immediately
after the war. The essay tries to systemise ths,fdata, available archives and
literature whilst taking into account the internatial environment, the activities
of the Great Powers and diplomatic steps. After [d/@/ar 1l zones of influence
were created by the victorious Great Powers in perovhich had a decisive
impact on the new state structures to be estaldisRer about three years in
this unique situation Hungary thought it likely ttdemocracy and the rule of
law would be introduced. In the meantime the gavemt also had a major
task to abolish not only anti-Jewish legislationyt to re-establish the civil
rights and legal equality of the Jews and to adgmtropriate laws and decrees
to improve the survivors’ economic condition. Intsmf serious efforts at the
beginning, the final outcome was that moral andaficial restitution and
compensation failed to be realised. These issuesstll at the centre of a
variety of debates and discussions.

1. Introduction

This essay attempts to deal with the political bagal situation of post-war
Hungary and its relation to the Holocaust survivamsl deportees, especially
regarding restitution policy. This is an interegtiand exciting period - still
posing topical questions - in Hungarian historyt, balthough it is well
documented from political, sociological and histatiperspectives, there are —
in my opinion — blank areas concerning its leggrapch.

When | started my research three years ago, | alicexpect that this period
would be in the centre of such a debate as we mtlyrbave in Hungary. The
policies inherited from the coalition period charigem day to day and there is
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still a political connotation, especially by thght of the adoption of the new
Hungarian Constitution which comes into force i120

I have no wish to be involved in any political dission and so | will follow
the facts from the end of World War II until 1948aving given a short
overview of the post-war situation, the establishire&f a new state structure,
the reconstruction of the administration and theerapt at a transition to
democracy, | will turn to a short analysis of tlevish community, their legal
situation, fate, prospects and finally — brieflyo-the absence of any moral and
financial compensation and/or restitution. The fanons of space, of course,
mean that this topic cannot be thoroughly covesaad, so | will try to give a
compact but accurate overview.

2. Hungary and the end of World War 1l (1944-1948)

Autumn 1944: Hungary lay devastated; fighting withhe Axis Alliance
had resulted in a catastrophic situation within ¢bantry with several hundred
thousand deportees and prisoners of war, the toaingmd communication
infrastructure in ruins, and numerous bridges dgstt (among them all those
in the capital, Budapest). 40 % of the nation’sstssbad been destroyed, along
with its railway network. There was a shortageieédtock and of cereals and
the damage caused to agricultural land put the supgly of the whole country
at risk. The administration was in ruins, publangport did not work and chaos
was stating to develop.

Hungary and the Horthy regime had lost the wardd4l not only from the
historical point of view, but it had suffered totéfeat: The possibility of a
new political order, a democratic transformationl @nrebirth gave hope to the
country and to its inhabitants. In the beginning main objective was to build a
new nation from the ruins of a destroyed and — ighjly and mentally - broken
country, breaking totally (starting from the rootsith the dark past. It was,
however, a slow process; it took many years, amallfi failed to produce the
results hoped for. The post-war political orderdred¢o take shape in October
1944 in the eastern part of Hungary. At that tilme ¢ountry was divided into
two - one nation, but two opposed sides fightingiterterritory. Until March
1945 the Arrow Cross Party led byeRENC SzALASI held power with the
support of Hitler and prevented the country fromrexadering to the Allies.

In the Eastern part of the country the Red Armyched the borders of
Hungary in September 1944 and its decisive rolthénrebuilding of Hungary
was based, among other things, on the discussimhagreements made during
the war at several diplomatic conferences of théedl In October 1944
STALIN and GHURCHILL meeting in Moscow reached an agreement regarding

! Litvan, Gyorgy: Koalicios kozjaték, 1945-1948. Ruam, 1996., Vol. 7., No. 1-2.,
http://www.rubicon.hu/magyar/oldalak/koalicios_katgk 1945 1948/[31.12.2011]

204



The post-war political and legal system of Hungamd its restitution policy...

the spheres of influence of the Allies in SouthtEas Europe, which placed
Hungary in the Soviet Union’s zone. That agreemesats confirmed —
informally - in Yalta in February 1945.

On December 22, 1944, a provisional government geaein Debrecen
made up of an elected Provisional National Assembhd a cabinet. The
provisional government concluded an armistice yreaith the Allies on
January 20, 1945, while fighting was still going ionthe Western part of the
country and before the end of the year, reformstesta The armistice
established an Allied Control Commission, consgstfi Soviet, American, and
British representatives, which exercised completeereignty rights over the
country.

The rapid establishment of a new legal order waserggl for the
functioning of the country, and so a provisionahlit@n was put together,
consisting of members of the Smallholders’, Soflamocratic, Communist
and National Peasant Parties. Among these, the @oimsta were the strongest
and had a major influence in the development ofea 1state in post-war
Hungary.

The provisional government had a great deal to starting with the
stabilisation of the economy, the conclusion of anmistice, the restoration of
the justice system, political consolidation, thampe of the form of government
and the establishment of a democratic state andstigutions. The new legal
order, the re-establishment of the rule of law, Itk of written law in several
branches of the legal systéngeneral chaos and confusion — and hence the
importance of case law - made this period unigueerhistory of Hungary.

2 As Karoly Szladits mentions in 1942, in its essapncerning the development of
Hungarian private law (civil law), even following\eral efforts (1861, 1895 and 1928),
the codification regarding private law has not beealised. For this reason the
importance of the so-called ‘judicial law’ (in thenglo-Saxon countries we would say
‘common law’, although we shall not confuse the tefothem) constantly developed
and the importance of the principles and of cagedlacame more and more important
in everyday practice. As he says “the written lawedme unwritten law”. The judicial
law helped to cross the difficulties and the judgékpossible and above the case law —
used the dispositions of the draft law of 1928 niyirihe civil procedures as well; the
latter was considered as not a “reform codex, batgystemisation of the unwritten
law”. Of great help were also the Volumes of JualicDecisions Polgarjogi
Hatarozatok Tara, PH)I which included the so called legal unitjodegységi
hatarozat/Rechtseinhgitlecisions issued only by th&iria (Supreme Court). The PHT
also included decisions issued by t#éria, which differed from the previous case law
(teljestilési hatarozat The above was introduced by Act 54 of 1912, Wwhiegulated
the entry into force of Act 1 of 1911 on Civil Pemture. According to Dr. Szladits those
decisions had the force of written law (“a PHT mt&nye [...] kifejezetten irott
jogszabalyi efvel ruhaztak fel”) (Szladits, Karoly: A magyar mag#g jellegvaltozasai
az utols6 szaz év alatt: 1840-1940 [The changiregacter of the Hungarian civil law
during the last hundred years] In: Viski lllés Jézemlékkdnyv, Budapest, 1942.). The
important role of theKdria is supported also by the fact that until 1936ssued 600
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As mentioned above, the fate of Hungary was decioiéaharily by the
Soviet Union and only secondarily by agreementsragitbe Allied Powers or
by the proposals of domestic political forces. Ttiwee Great Powers
constituting the anti-fascist alliance - the Unit8thtes, the Soviet Union and
the United Kingdom — had, of course, appeared teeathat the new Europe
should consist of independent states with a dertiodcam of government.

On January 20, 1945, the Hungarian Armistice Agexgnwas signed in
Moscow by the provisional government. The Alliedn@ol Commissiof (the
ACC, whose members were the United States, theetdritingdom and the
Soviet Union) was to monitor the execution of themistice Agreement,
including the activities of the new government.hligh all the Allied Great
Powers were represented on the ACC, everything ingsractice, decided by
its Soviet chairman, Marshall LKMENT VOROSHILOV." The Armistice
Agreement concluded by the Allies with Hungary eiméd provisions relating
to the activities of the Allied Control Commissi@nd in the case of Hungary it
was the Soviet Union, the Red Army, which was gifmihpowers‘.3 However,
Hungary had ceased to be a hostile or enemy cowmdy her international
isolation eased — at least to some extent. It shbel stressed that similar
structures were set up not only in the neighboucimgntries, but in all defeated
countries. The division of Europe between the mpwers and their influence
in different levels in the structure and rebuildiofgcertain European countries
were both similar and totally different at the saimee.

In April 1945, after the Soviet troops had rid Hang of the Nazis, the
government moved from Debrecen to Budapest, andcans, expanded
Provisional National Assembly was established. He tmmediate post-war
period, the government started with economic rettoogon and, most
importantly, land reform. Considering its emotiomalportance, land reform
was carried out almost without resistance, as mb#te owners of big estates
had left the country, had died during the war, bhagn deported or killed.

decisions included in the PHT, and the wording famch of the decisions — although all
of them concerned a given case and was theorgtichligatory only for the courts —
was more abstract law, than decisions. It contagetkral phrasing, so it was obvious
that it concerned not only the given case.

% Central and South-East Europe, 1945-1948, R.RtsB@d.), Royal Institute of
International Affairs (1950)

* The ACC’s mandate lasted until September 15, 1$4¥. further informatiorsee
Palasik, Maria: Demokracia, valasztasok, Ujjaépit€45-47. In: Fordulatok évei,
kiizdelem a demokraciaért, Akadémiai Napok (confeggrMay 17, 2004.

® President of the Soviet Mission until Summer 1946.

® "For the whole period of the armistice there Wil established in Hungary an Allied
Control Commission which will regulate and supesvihe execution of the armistice
terms under the chairmanship of the representatifvehe Allied (Soviet) High
Command..." (Article 18, Armistice Agreement witlhuhbary
http://www.yale.edu/lawweb/avalon/wwii/hungary.htfA.11.2011.]
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During the war fifty per cent of the country’s Isteck had been lost, the
inhabitants were starving and famine would havepswee whole country if the
land had not been sown in the spring. In March 1948 long awaited land
reform was decreé@nd implemented.

By the end of 1945 it had become necessary to ehtregprovisional status
of the state administration and so elections wetd. First came the municipal
election in Budapest on October 7, where the mgjofiseats were won by the
Smallholders’ Party. The general election followsd November 4 and again
resulted in the victory of the Smallholders’ Pawtyth 57 per cent of the
parliamentary seats.

Having achieved an overwhelming victory during tledections, the
Smallholders’ Party decided to establish a graralitten government - partly
under pressure from the ACC, and partly becausepéiny wanted to share
responsibility in the establishment of the new pubdministration and in the
reconstruction of the country. On November 15, 18#¥bnew government was
constituted with members from every pdtty.

On February 1, 1946 Hungary was declared a RepubticTAN TILDY
became her first president andRENC NAGY was named prime minister. The
National Assembly did not adopt a new constitutitrough Act | of 1946 on
the Form of Government of the State was tantamtwatconstitution, since it
defined the responsibilities and relations of thesfent, the legislature and the
government. The shape of a democratic, indepenidangary seemed to be
emerging in 1946-1947, if not in every respect.

As can be seen from this, a democratic state stigtas coming to life step
by step, albeit with difficulties, contradictionsdaconflicts. From the beginning
the need to establish a multi-party system was esttpned and there was a
general belief that Hungary would become independerd finally regain
sovereignty’.

The democracy that emerged from the 1945 electi@hsot last long. Most
of the influential local government positions (megjotown clerks, local
“national” committee¥ etc.) went to the Communists and, to a lessenexie

" Central and South-East Europe, 1945-1948, oppcifl03.

® The new government consisted of : nine members fftee Smallholders’, 4-4 from
the Social Democratic and the Communist Parties ared from the National Peasant
Party.

° Referring to different archives Méria Palasik agthat from a strategic point of view
Hungary was not as important to the Soviet Unidarathe war and planned to stay in
Hungary for 10 to 15 years. This was for the pueptisat it strongly supported the
Hungarian Communist Party not only for ideologidalit for geo-strategic reasons as
well since it would need a strong and solid backgrbwhen it left the country.

10 'Nemzeti Bizottsagok’ — grassroots organisatiomstfmade up by the local
representatives of the coalition parites, whichn-thie absence of local authorities -
managed the day-to-day administration of the conitimsn Their activities were
suspended in 1948.
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the Social Democrafs. A succession of coalition crises started from Marc
1946 until the resignation of Prime MinisteeFEENCNAGY a couple of months

later. The Smallholders and the Communists botbdtiio strengthen their

positions in the coalition and to make further pess. However, general
distrust characterised the months until the end94f6, and the crises steadily
narrowed the scope for Hungarian democracy.

General elections took place again in Hungary irgust 1947. The four-
party coalition duly won the elections, but, evenisdid not become a unified
political force. Substantive political decisionsreg¢aken at small, unpublicised,
informal meetings of coalition-party leaders, knoas inter-party meetings.
The Communists, better informed and supported bySbwviet Union, applied
methods of pressure, blackmail and political barigai’® Finally the young
multi-party system disappeared, and from the middl£947 the Smallholders’
and the Peasant parties were eliminated from pawdrthe Social Democrats
were merged forcibly with the Communist Partytie summer of 1948 a new
and, it can be said, a monolithic party was bdra,Hungarian Worker's Party,
and in this way the one-party system was born.

3. The establishment of the rule of law: success a@ffailure

The re-establishment of the rule of law — especiafter the world war —
gave hope and strength. Several defeated coustaged the reconstruction of
their statede factofrom zero, and so the situation of Hungary wasumque.

A totally devastated country could, for the firshé, have had its own state
structure, with no outside influence, or could dynpe a country founded on
the basis of the free will of its inhabitants. Nally, this was no more than a
dream: Hungary, being the “last ally” of the deéshtGermany, was placed
under the control of the ACC, in which — as mergidmpreviously — the Soviet
Union had the greatest single influence — andérbifoadest sense.

The whole country needed to be rebuilt, but, towdhé end of the war, the
Allies had concluded that, in the “newly born” countries (some of thexith
new borders) a democratic system should be edtellisThere was no dissent
within the ACC regarding this, and accordingly, tmain objective was to
establish the rule of law and take every necess@gsure to ensure that it
functioned.

M http://www.rev.hu/history_of 45/oral/index.htm [30.2011]

12 |bid. [28.11. 2011.]

13 Under the so called ‘percentage agreement’ orsfireres of influence in Eastern
Europe and the Balkans concluded between Churghdl Stalin in October 1944, the
Soviet Union would enjoy a 75 to 80 per cent inflce in Hungary

 There were several meetings of the Allies: Comiithied policy was developed in a
series of summit meetings, most notably at TehraiDécember 1943, at Yalta in
February 1945, and at Potsdam in August 1945.
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Hungary, similarly to Germany,had had some experience with some form
of democracy in the years prior to World War 1l.hiad had a parliamentary
government with active political parties, althougkhould be noted that, post-
World War |, the Austro-Hungarian Monarchy had esh$o exist. A short
period as a Democratic Republitddgyar Népkoztarsas@gled by Count
MIHALY KARoOLYI was followed by a failed attempt to institutiosalia Soviet-
style Republic TanacskoztarsasagFinally, however, the state reverted to the
form of a kingdom which was established in 1920 ainthe leadership of
MIKLOS HORTHY, who adopted the title of "His Serene Highness Regent
of the Kingdom of Hungary”.

Post-war reconstruction had already started in Dbee 1944, and after the
war the objective was to establish the rule of lalthough the notioper se
was never mentioned during the judicial and norejatl processes. The
concept of the rule of law refers to the “princigie governance in which all
persons, institutions and entities, public and gigy including the State itself
are accountable to laws that are publicly promeéldatequally enforced and
independently adjudicated”. Each transitional psscef justice building is
unique and implemented in a specific societal cantgften marked by broken
institutions, exhausted resources, diminished #ggcand a distressed and
divided populatiort®

As MARIA PALASIK mentions, during the coalition years (1944-1947)
Hungary had the possibility of establishing a deratic state”” Although, since
the changes of 1990 in Hungary, a serious debagélliongoing concerning
this period, there is no doubt — in my opinion attfor some two years or so a
breath of fresh air blew through the severely daedagpuntry. With the help of
new energies and hopes, the founding of the rulewfstarted — under the
supervision of the ACC.

Parliamentary institutiodwere restored, a new election law was approved
and the republic was proclaimed. Institutional refs and national
consultations started in conformity with the dissioes and agreements
concluded with the Allied powers. This power andteststructure was not
intended to be temporary, and the laws adopted akrmneant to remain in
force for several decades.

15 Seeconcerning Germany: Dobbins, James et al., Amerieale in Nation-Building:
From Germany to Iraq, RAND Corporation (MR-1753)03.

'® United Nations Rule of Law, Transitional Justice.
http://www.unrol.org/article.aspx?article_id=2912. 2011.]

" palasik, Maria: A jogéllamisag megteremtésének éridee  és kudarca
Magyarorszagon (1944-1949) [The Attempt and Failofehe Establishment of the
Rule of Law in Hungary], Politikatérténeti flizetekVIl. Napvilag Kiadé, Budapest,
2000.

18 Seelaw No. XI of 1945. Draft law regarding the provisal arrangement of the State
Power (Torvényjavaslat az allamhatalom ideigleeeslezését).
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The long process started, but the conditions wéaotic, and so it was
completely disorganised. Nevertheless it includeathtseeking aims and
prosecution initiatives (e.g., the People’s Tridahavhich were to ensure a fair
trial for those accused of committing crimes, agplaration programmes which
were to provide a range of material and symbolicefies to victims (e.g., the
National Jewish Reconstruction Fund which ultimafalled to fulfil its goal}®
and institutional reform.

4. The constitution of the new legal and judicialtsucture

The tasks of post-war reconstruction concernequiiieial system and other
tasks were to be implemented within the countryenntthe auspices of the
ACC. The function of the justice system within atstis to promote an orderly
social life as an institution of the state. Thaageomplished by applying laws
enacted by the government of the state, which @sganand governs the
judicial organisation with its intere$tlt is said that restoring justice will put an
end to impunity and, in doing so, will make a degisontribution to the return
to peace, national reconciliation and state sogatgi Stabilising the country
was above all the most important task before atet tfe first elections.

A radical change of system was possible, and taeterent of Act | of 1946
on the Form of Government built up the central goreent in accordance with
Parliamentary principles, under which the legislative, executive and judicia
powers were separated. It was an important docunmepbst-war Hungary
which hence abolished authoritarian rule. This AttParliament (or of the
National Assembly) functioned as a basic law and alao referred to as “the
Small Constitution of the Republic”. It containexbyisions on the observation
and protection of human rigfitshrough the criminal law.

As noted earlier, the Parliamentary system operased multi-party system
with a coalition government. However, with the gradascendancy of the
Communist Party, the “Small Constitution” soon ldist importance by the

9 There was still fighting going on in Hungary whiive new Provisional Government
repealed the anti-Jewish laws and attempted tonesat least on paper, the assets that
had previously been confiscated or seized fromJs. A series of decrees were
issued which, however, were never implementgde Dr. Feldmajer, Péter: Bitter
restitution, Szombat, 1998, Hungarian Jews: An Qee.

20 5zanajda, Andrew: The restoration of Justice istywar Hesse 1945-1949, Lexington
Books, 2007.

2 pokol, Béla: Separation of powers and parliamésrmin Hungary, East European
Quarterly, Spring 2003.

% Constitutional Law in Hungary - DezsMarta - Somody, Bernadette - Vincze, Attila
- Bodnar, Eszter - Novoszadek, Néra - Vissy, Beded.), Kluwer Law International,
2010.
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adoption of the first ever written Constitution ldtingary in 1949, which was
mainly based on the Soviet Constitution of 1936.

The judiciary organisation of the coalition peri@though this might seem
odd, did not change very much. In establishing Ity fiunctioning judicial
system it was important to restore the judicialamigation, where ordinary civil
and criminal courts continued to function, and nspecialised courts were set
up. The reconstruction of the justice system wasirdagral part of the
reconstruction of the country. The Courts of Filsstance the so-called
jarésbirésag (144 in number) anddrvényszék21) continued; the Court of
Second Instance (acting as the Court of Appead) thaitélstabla (5), and the
Supreme judicial body was th&iria. Next to theKdria, as a parallel body, an
Administrative Court K6zigazgatasi Birosgdgunctioned with the specific task
of dealing with legal remedies as a Second Instarady, although these
procedures were conducted against decisions madehdoyadministrative
authorities. One of the most important new typesafirt was initiated on
January 25, 1945 by Prime Minister's Decree 81/1@dhich established the
People’s CourtsNépbirdsay and their appeal forunNgpbirésagok Orszagos
Tanacsa for the purpose of bringing war criminals to joet A special
People’s Prosecution system was also establiShed.

During that period the reorganisation of the jualicstructure also started.
Formally, the judicial system was independent frdhe executive, and
independent judges were installed, although merhiees political parties was
not prohibited. In 1948 Act No 22 of 1948 was aéoptwhich authorised the
Minister of Justice to transfer any judge — withbig consent — from one court
to another or to dismiss him. Following this regia more than a thousand
judges lost their posts over the next eight y&rs.

5. Jewish Holocaust survivors and their relationshp with
Hungary

The Hungarian Holocaust was survived by 260-285 d0@garian Jewish
citizens out of the approximately 840,000 livingtie enlarged territory of
Hungary between 1938 and 1945, which means thatt& % of the Jewish
population perished during WWII, 40% of those ie ttapital (Budapest) and

% Hungary will cooperate in the apprehension aial,tas well as the surrender to the
governments concerned, of persons accused of warexf Art. 14., Armistice
Agreement with Hungary,

http://avalon.law.yale.edu/wwii/hungary.asp [2.2011.]

24 Marjanucz, L4szl6: Az igazsagszolgaltatas 19491 9% A magyar allam torténete
1711-2006, PTE Bolcsésztudomanyi Kar.
http://nti.btk.pte.hu/dogitamas/BHF_FILES/html/148» Marjanucz/html/8_5.htm
[1.12. 2011]]
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60% in the provinces. According to the census ofi5196, the Jewish
population amounted to 165,330 persons.

Already in 1944 the provisional government had aexd the abolition of all
legislation concerning Jews, and consequently orcMa7, 1945 adopted the
Prime Minister’'s decree 200/1945, which repealddaati-Jewish legislation
enacted during the Horthy era (1920-%4)n addition to re-establishing the
civil rights and legal equality of the Jews, thergmment adopted several laws
and decrees to improve the survivors’ economic itimmd’ It mandated the
return of property — as shops, offices, apartmemd personal belongings;
under certain circumstances they could also haekimed agricultural and
forest land. The restart of private enterprises eraouraged and several were
willing to go back to follow their original profeisss, although in most cases
their personal belongings were dispersed and seldere money, jewellery
and other valuable tangible items which had bednusted to non-Jewish
neighbours and friends returned.

With all anti-Jewish laws annulled and the new goweent also trying to
improve the condition of the Jewish population tlie post-war situation the
general uncertainty and fear of the future, theredftowards reconstruction,
poverty and the dread of Jewish “revenge” all dboted to the rise of anti-
Semitism and sporadic pogroms took place in sevarains. A general
indifference and apathy characterised the non-Jewapulation towards the
survivors. As Jewish citizens had played no parth& crimes of WWII, they
were considered as uncompromised and trustworipgagally because most of
them were committed to and supported the demochatitsition of Hungary.
All the new democratic parties considered them agergial allies and as
participants in a new regime- and opened doorghfem.

Survivors, deportees and the family members of dbeeased wished to
continue or restart their life as soon as possibley wanted to take part in
rebuilding the country and help in its reconstrgtibut in the meantime they
also wanted to recover from the remains what thay llost personally: their
livelihood, their profession and their property. $iocceed in this, a long and
painful road awaited them, with as many difficidti@nd obstacles as could be
imagined.

The indemnification of the Jewish population wasmentioned at all in the
Armistice Agreement of January 20, 194%xcept in Article (5), which states

% Haraszti, Gyorgy: Lejtmenetben (A magyarorszagilGsag vészkorszak utani &ls
12 éve), Mult és JavUj Folyam, XVIII. évfolyam, Budapest, 2007/4., pp29.

% |n total twenty-one anti-Jewish laws and sevetmldred decrees were annulled.
?'sz4sz-Stessel, Zahava: Wine and Thorns in Tokaleyalewish Life in Hungary.
The History of Abaujszantd. 1995, pp. 226-227.

2 Agreement concerning an armistice between the tJoicoviet Socialist Republics,
the United Kingdom of Great Britain and Northeralénd, and the United States of
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“[the Government of Hungary will take all necegsaneasures to ensure that
all displaced persons or refugees within the linofs Hungarian territory,
including Jews and stateless persons, are accatdedst the same measure of
protection and security as its own nationdls”. Paragraph 15 of Decree
525/1945 declared the safety and protection ofléves as equal to any citizen
of Hungary, but did not mention the question ofiteson.

In order to promote restitution, the Prime Minigkerdecree 727/1945
establishelf the so-called Abandoned Properties CommisSionyhich
functioned from March 11, 1945 until 19#8Its main aim was to help those
who — among others — were deported because of Hreamd the German
occupation, and whose homes, properties, belongingsvealth had been
damaged, perished or lost; it wished to help thwigors, as well as to re-
distribute those abandoned properties as indenwtitgre the proprietor had
died without heirg® Its duty was also to search for the deporteestaritelp
them return home; it was also to take care of atwaed land, commercial and
industrial companies, apartments and furniture. @ag of its budget was
funded by the revenues of those companies it hadirpwoperation. The
Commission’s work was assisted and controlled leypidrties of the Hungarian
National Independent Front (MNFF, Magyar Nemzetjdetlenségi Front), by
the Ministries, by the Trusteeship authorities,thy Trade Union Council and
the Presidential Council, which consisted of theerag of the
guardianship/trusteeship division of the Ministftlze Interior.

It should also be mentioned that the above condem® only Jewish
property and Jewish victims, but related to all wiead suffered and/or died
during the war. Prime Ministerial decree 2490/194&de the reporting of

America on one hand and Hungary on the other.
http://avalon.law.yale.edu/wwii/hungary.asp#art18.12. 2011.]

29 Promulgated by Prime Minister's Decree 525/1945.

% Melléklet a 116. szaml iromanyhoz. Indokolas: ,Athagyott javak kérdésének
rendezéséit" szolo torvényjavaslathoz (Annex to the documiot 116. Motivation of
the draft ,Settlement of the abandoned properties”)

31 The Commission started its functioning on March 3345. Its first Commissioner
was Dr Rudolf Legéndi (May 4, 1945). It should fsoamentioned, that according to an
article published in 1960 all archives and documeritthe Commission — held in the
National Archives —, perished in a fire in Novemldé&56; this article is based on an
historical overview written before the fire and information received through contacts
with several authorities, thus enabling a recorsisn of its functioning,seeKardos,
Kalman: Az Elhagyott Javak Kormanybiztossaga, 19989, pp. 53-64, Levéltari
Hirado, 1960, 10/2.

32 Elhagyott Javak Kormanybiztossaga (1945 — 195Qingdrian National Archives
(XIX-A-5)

% Cseh, Gerg) Bendeguz: Az Orszagos Zsid6 Helyredllitasi Alapreléozasanak
kordlmeényei és rikddése (1947-1989). In: Levéltari Kbzlemények 68, (L994), pp.
119-120.
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abandoned property obligatory, since in severégils and towns tangible and
intangible properties had been stolen or seizeel ¢vose owned by the State.
For that reason all unidentified property had talbelared within eight days in

Budapest and thirty days in the provinces, starfiogn the day the decree

entered into forc&’

In 1948 a new debate started in the National As§erobncerning this
regulation and the fate of the abandoned properigsitting that it was still a
crucial question to be resolved, the mainstrearniéncountry wanted to close
this chapter, which was both an important factartfe reconstruction of the
country and, at the same time, an unsolved probliewas recognised that the
abandoned properties represented significant valuthe national economy,
especially when a considerable part of the coumtngal estate had been
destroyed or seriously damaged during the war.elvas an important interest
in saving, restoring and using them, and all ofs thwould help in the
reconstruction of the country.

Act XXVIII of 1948% narrowed the notion of abandoned property
substantially. According to its directions, onlyofie goods were to be
considered abandoned where the owner had left dliitoty of Hungary
between September 2, 1939 and April 4, 1945 andgbaé to Germany or to
any country occupied by Germany or, due to higfineffascist attitude, had left
for a third country and had not returned beforeoBet 31, 1945.

Concerning the above, paragraph 1 contained seesc@ptions, among
others, those cases in which the owner had leftob@atry or had been deported
because of anti-Jewish laws or due to his/herwaft political views; which
meant that in those cases their property was no¢ wonsidered as abandoned.

After having been reorganised several tirflethe Abandoned Properties
Commission operated until February 1948. It was dbowment decree
1800/1948 which ordered its termination. Severats®s mention that, because
of the constant reorganisation of the institutibme work of the Commission
was not effective at aff. Already at the beginning there was an imperatiaed

3 szendiné Orvos, Erzsébet: Az Elhagyott Javak Kaogbitossaga iratai a Hajdu-
Bihar Megyei Levéltarban. In: Hajdu-Bihar Megyeivédtar Evkonyve XXII - pp. 213-
214.

%1948. évi XXVIII. térvény az elhagyott javak kéedhek rendezés#r(Act regarding
abandoned goods), 18 (1) (Magyar Kozlony - Rendkl@ara 1948. Ill. p. 1868)

% Among others with Prime Minister’s Decree 10 492, relating to the restructuring
of the Commission, the management and exploitaifothe abandoned properties and
restitution of the properties to the returning zetis (10 490/1945 M.E. rendelet az
elhagyott javak Kormanybiztosardl és a Kormanytsgég elnoki tanacsarol)

3" The initial organization of these new administratauthorities was confronted with
many difficulties, starting to find an adequate cglapersonnel (who had to get a
certificate from the so-called national committeescerning their political reliability)
with expertise or competence. All local commissidragl the duty to investigate all
abandoned property in their territory, and deteemithether it should be considered as
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— a reference to which can be found in the minafdbe National Assembly —
to make available all information concerning iteid¢tioning and results to the
public. The administration was slow; sometime®ikt between 3-6 months to
close a file. The centre in Budapest coordinatesl wWork of 83 (at the
beginning), and finally of 65 agents.

The Commission’s functions were taken over by thadibn of Liquidation
of Abandoned Properties in the Ministry of Finafitéis cessation is due also
to the fact that there was heavy pressure to gaisé remaining goods to the
public, as common property. This is supported leyfttt that, in 1947, Decree
10 560/1947 was issued regarding the SuspensiothefEnforcement of
Claims®

The work of the Abandoned Properties Commission taksn over by the
National Jewish Restitution Fund, founded in 194fter the Abandoned
Properties Commission was discontinued, all Jewislperties managed and
handled by them were transferred to the newly é&steddl National Jewish
Restitution Fund following Government Decree Nol68/1947.

The restitution of Jewish properties was reguldigdwo legislative Acts.
Paragraph 10 of Prime Minister's Decree No 200/1%tBpowers the
government, without any concrete guidelines, tdles¢éhe question of Jewish
assets. The other regulation was Act XXV of 1948 offlember 15, 1948, by
which the state granted, first of all, moral congsgion to the remaining Jewish
community. The law was declaratory in nature andd shkitle about
indemnification/restitution. It stated that the gaovment would create a Fund to
channel money to the community in cases in whitheeithe original property
owners or their heirs were not alive or could netithentified. Paragraph 2 of
the same section lists the persons who fall urtteiptrview of the law. These
are persons of the Jewish faith who perished oauatof injury or other health
damage related to persecution between June 26, drtft December 31, 1946.
Section 3 of the law mandated that, with the exoepof properties whose
origin cannot be determined by the Ministry of Fioa, all property which was

abandoned or not. It was also their duty to marthgeoffice and the properties and, if
possible, to rent them, preserve them and expheiintin the interest of the national
economy. According to Szendiné Orvos Erzsébet, meisearched the situation of one
county (Hajdu-Bihar megye), the clients of thesenoossions requested principally
everyday goods, as for example furniture.

3 Szendiné Orvos, Erzsébet, op. cit. p. 215

% Az Elhagyott Javak Kormanybiztossaga tevékenys#igéteds [a kincstar ellen
tamasztott] kdvetelések érvényesitésének felfliggeszargyaban. Hungarian Official
Journal 196. VIII. 30.

40 Law XXV: Law on Condemnation of the Persecutiort thefell Hungarian Jews and
on the Mitigation of its Consequences (1946. évMXX0rvény a magyar zsidosagot ért
lld6zés megbélyegzésérés kdvetkezményeinek enyhitédgr Source: The Central
Registry of Information of Looted  Cultural Property (1933-45)
http://www.lootedart.com/MFEU4G30379_print;Y [13.2011.]
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taken abroad and returned to Hungary proper, magfiven to the Fund. The
Fund was endowed with legal personality by the law.

Although the process of returning confiscated asseds regulated, no
ministerial decree was ever issued to lay downnia@ner in which “lawful
owners” under Act XXV of 1946 were to be determinéée should not forget
Act XVIII of 1946 either, according to which somasplositions regarding
inheritance were modified and restricted. Accordimd@is paragraph 1, the rules
in force should be modified in such a way thathetit testament, inheritance
by collateral relatives is not possible. The Actswalid for all procedures
initiated after April 30, 1946, regardless of thetfthat a court ruling ad already
determined the date of death at a previous date.

Decision 16/1993 of the Constitutional Cd@irtletermines that Decree
1600/1944 of the Arrow Cross Government orderedJenweish population in
Hungary to register all its valuables above a aefigure. The registered assets
were to be sequestered and deposited in bank Sdfesminister of Finance
was authorised to draw up an inventory of the cust®f these safes and to
deposit there cash and other paper assets as wekwellery and other
valuables. This confiscation was remedied by Actvxof 1946. Nevertheless,
the items seized under Decree 1600/1944 fell omitsiee purview of the
National Jewish Restitution Fund since most of é¢hessets had been taken to
the West by the fleeing Arrow Cross Government (he infamous “gold
train”) and they were still abroddpending a decision on their return.

Under Article 27(1) of the Paris Peace Tréatilungary assumed the
responsibility for restoring the possessions, leggihts and interests, or, if
restoration were impossible, the payment of appatgrcompensation to the
Jewish people affected by the confiscation. In cds® heir or beneficiary, any
such unclaimed assets were to be transferred td-tinel by the Hungarian
Government. Thus Jewish assets abroad and assktiivieir or beneficiary
were transferred to the State, and were later maiged, which means that
Hungary failed to comply with this provision of tRaris Peace Treaty.

Uncertainty and controversy also characterised thestion of the
inheritance tax, which was to be paid on the estat¢urned. Again it was
unquestionable that it should not be paid, bukTMAs RAKOSI*® himself

L (...) rendelkezését azonban az 1946. évi aprilis3B6 napja utan folyamatba tett

eljaras soran holtnak nyilvanitott 6rokhagyé haéiata akkor is alkalmazni kell, ha a
biréi hatarozat a halal idejéll a jelen térvényahdtalépését megids napot allapitott
meg”

*2 Decision 16/1993 of March 12, 1993 on the restitubf Jewish Possessions

*3 There was a debate concerning the assets heldidabvehich according to the
Minister of Justice Istvan Ries could amount toesalmillion Forints. Being afraid of
the rising, already existing anti-Semitism, he &gainst full restitution of assets.

** The Treaty was promulgated by Act XVIII of 1947

5 Méatyas Réakosi, himself a Jew, Secretary-Genergh@Hungarian Communist Party
was acting as Minister without portfolio (allamnsrter) at that time.
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argued against the tax-free solution, being afddidhe reaction of the non-
Jewish population.

All administrative proceedings connected to inlarie procedures, and
those related to the declaration of death procedurehich were connected in
several cases — were slow. So much paperworkficetibn, evidence were
needed from the claimants that it took years aratsyéo close a case. There
was even a tendency to slow down the process ioteilty.

In 1949 a decision taken by the Hungarian Workeesty rejected all claims
concerning the restitution of jewellery and otheduables and ordered the
Government to act accordingly. The valuables weaesferred to the State,
including those returned from abroad (the valualdé®n in the “gold train”
[Aranyvonat] were never transferred either to thend; or to the heirs or
beneficiaries). Until the summer of 1954 the Fungneined about 18,000
inheritance cas€$.In the 50s the competence of the Fund was graduall
narrowed and it was finally merged with a newlyaé$ished institution, the
National Office of the Churches (Allami Egyhazigyivatal) in 1955.

The Fund participated not only in inheritance pthoes, but also
investigated abandoned Jewish properties on thiotgrof Hungary. One of its
tasks was also to initiate declaration of death smeritance procedures, to
procure data and information on Jewish assetseloirsherited estates, to
manage and handle the properties. By January 1835t 5% of the estates
handled by the Fund and later by the National ®ffif Churche¥ had been
sold. The remaining assets were transferred t&the as a gift, as no financial
resources were left to manage them further.

The political changes in the early ‘50s led the egoment to abandon and
deal no more with restitution and compensationva®e property disappeared,
nationalisation started, stayed or on-going prooegiwere terminated. We can
find a few procedures regarding declaration of eatinheritance, but most of
these were soon closed. The issue that Hungarynbaadomplied with the
conditions of the Paris Peace Treaty was raiseg aftér the changes of 1990.
Although the violation of the international treatyas declared and there was
hope that some steps would be taken to resolveqtiestion of Jewish
restitution, we can conclude that restitution waty gartial. After more than
sixty years we can hardly find survivors; documesutsl archives have been
damaged, lost and most of theses are incomplete.

Another factor which makes estitution more difficuland is also a ground
for refusal in case of claims — is that the origiteadlines have passed or are
confused. For example, the deadline for claiminitale properties expired —
according to the Prime Minister's Decree 300/1946n-January 1st 1950.

“6 Cseh, GergBendeguz op.cit. pp. 124-126.

" Which terminated its functions in 1956 and itsralas taken up by the Office of the
Churches in the Ministry of Culture. In 1959 thdiad restarted its functions under its
original name
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Meanwhile we know that, even in 1949, there wagradéncy to refuse the
restitution of jewellery and other property and stuld not forget that already
in 1945 there was a moratorium in connection wité initiations of certain
procedureé® As can be seen, what is faced is constant unogrtas to which
is valid not only for the coalition period, but alir the present.

6. Conclusion

The post-war political and legal situations in Hang and especially the
civil, penal and administrative procedures, stdhtiire unexplored territory.
Whilst many studies have dealt with this topic, wawe to conclude that, in the
field of restitution policy, there are far fewer geas available, especially
documents relating to specific procedures and thgitomes. Even then, many
documents and archive materials are not availabtee public. Hopefully, this
situation will change and an increasing volumenédrimation will be revealed.

8 Dr. Kende, Péter: A zsidétérvények ma is hatalg@ddépszava, 13. 10. 2007.
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Civil crisis management in the Balkans
and especially in Kosovo

NEMETH , CSABA

»The Union’s action on the international
scene shall be guided by the principles which
have inspired its own creation, development
and enlargement, and which it seeks to
advance in the wider world. %"

....brennt der Balkans, und wenn der
brennt, brennt auch bald etwas ganz anderes;
nahmlich Europa. Dann werden Millionen
Menschen zur Mitte Europas fliehen und wir
haben die Konflikte auf unseren StraRén.”

ABSTRACT In Kosovo, crisis management is currently handlgd the
European Union. The EU replaced the UN mis$iorEurope’s youngest state
in December 2008, when EULEX Kosovo (the EuropeaioriJRule of Law
Mission in Kosovo) represented was a further stephle EU in its activity in
the Balkans. This had started in Bosnia and wasmeans by which the EU
was attempting to salve its own conscience, hafdilgd so often over the
years. We can perhaps modestly call the Balkansafrthe most important
scenarios of the so-called ESDP (European SecartyDefence Policy) of the
EU, and Kosovo has particular significance. Thisalinmstate merits this
appraisal (at least in the opinion of the author) two counts: firstly, it was
precisely the Kosovo war of 1999 which led to théhbof the ESDP, and,
secondly, EULEX is the largest civil crisis managatmmission which the EU
has ever maintained. However the activity of theikWosovo has a number of
features which distinguish EULEX as very speciabagncrisis missions. The
aim of this essay is to paint a picture of the\agtiof the EU in the Balkans,
and particularly in Kosovo, by summarising the legand historical

! See article 21.1 of the consolidated form of theafy on the EU amended by the
Lisbon Treaty (hereinafter: EU Treaty).

2 Gesprach mit Hans Koschnick, EU-Administrator, k40s26.6.1995.

Reichel, Sarah: Anspruch und Wirklichkeit der EUgenbewaltigung: Testfall Balkan.
Aktuelle Materialien zur Internationyalen PolitiRand 78. Herausgegeben von der
Stiftung Wissenschaft und Politik. Berlin 2005.73.

¥ UNMIK-United Nation Mission in Kosovo.
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background. It should be born in mind that thisagskas not been written to
outline the institutional system, decision-makingchanism and budget inside
the Common Foreign and Security Policy (CFSP) ef BU or the military
crisis management activities of the EU.

1. Introduction

Currently, crisis management duties in Kosovo anedied by the EU. The
EU replaced the UN missidrin the youngest state of Europe in December
2008. EULEX (the European Union Rule of Law MissionKosovo) was a
further step by the EU in its in the Balkans. Tiésl started in Bosnia and was
one means by which the EU was attempting to sédvewn conscience, having
failed so often over the years in the Balkans. \afe gerhaps modestly call the
Balkans one of the most important scenarios ofsthvealled ESDP (European
Security and Defence Policy) of the EU, and Kosbase particular significance.
This small state merits this appraisal (at leagh@ opinion of the author) on
two counts: firstly, it was precisely the Kosovorved 1999 which led to the
birth of the ESDP, and, secondly, EULEX is the émtccivil crisis management
mission which the EU has ever maintained. Howelrerdctivity of the EU in
Kosovo has a number of features which distinguith.EEX as very special
among crisis missions. The aim of this essay gaiat a picture of the activity
of the EU in the Balkans, and particularly in Kospty summarising the legal
and historical background. It should be born indrtimat this essay has not been
written to outline the institutional system, deersimaking mechanism and
budget inside the Common Foreign and Security P¢¢SP) of the EU or the
military crisis management activities of the EU.

2. CFSP, ESDP & Civil Crisis Management

2.1 The birth and development of the CFSP

Which came first, the chicken or the egg? The dgoestan also be raised in
connection with the ESDP and the CFSP. Which e$¢hworking concepts is
the broader? In any event, what does crisis managemean? There is one
thing, however, which all three have in common: eavas mentioned in the
Founding Treaties.

In simple terms, the CFSP is the biggest, sincielénthis particular format
can be found the ESDP. The narrowest is crisis gemant. The CFSP was

4 UNMIK-United Nation Mission in Kosovo.
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created from the EPC (European Political Coopenjfiothe EPC started in
1970, but first came the Single European Act, windtitutionalised it in 1986.
The CFSP was created by the Treaty of Maastfizhthe form of the so-called
‘second pillar’. The timing of its birth cannot begarded as merely accidental,
in that it coincided with the fall of the Socialsgstems in Central- and Eastern
Europe, and, due to the new challenges (for exanipdewar in Yugoslavia)
new solutions and measures were needed, whichavaikable on the EU side.
The CFSP became operational dhNbvember 1993, and, although it was not,
in fact, an activity of the European Community, € generally kept this
significant weapon in their armoury. The membetestaaommitted themselves
by the Treaty of Maastricht in the spirit of mutdayalty and solidarity to
cooperate within the framework of the CFSP, notvtwk against the interests
of the EU and not to harm the EU as a coherent pdWike key CFSP measure
termed ‘joint action’ was also introduced by thedtly of Maastricht, by which
the aims of the CFSP could be implemented. Amoegdlaims it is important
that we mention at this point the development ohderacy, the rule of law,
respect for human rights and fundamental freedoAs mentioned earlier, the
CFSP came into being to support these aims in qthds of the world. Inside
the CFSP the balance of the main EU institutionSouncil, Commission,
Parliament - is not applicable, which has damagimgsequences for the CFSP
and ESDP, as is shown in the next chapters. Howdlverimportance of the
European Parliament (EP) must be stressed in vfetlweofact that the budget
lies within its competence. The European Couned the Presidency of the
Council of the EU led by the given member state disve a significant
influence on the CFSP.

The functioning of the CFSP has also been influenbg the other
Amending Treaties since, as time passed, the wea&sef the CFSP came to
light and these demanded serious solutions. Amdegitnovations of the
Treaty of Amsterdam concerning the CFSP, particatfention should be paid
to the introduction of Qualified Decision-Making (&lified Majority Voting or
QMV) in respect of executive resolutions and to thmportance of
‘Constructive Abstention’ for reaching agreem&nthe creation of the position

® The aim was to coordinate the national point efwin the field of foreign policy in
order to reach a consistent action by EU membégsstits simplicity shows that it was
nothing more than a debating club.

Reichel, Sarah op. cit. p. 35.

® Treaty on the European Union before the Lisborafiréhereinafter: EUSz) V. Titel.
" Becsey, Zsolt: Az Eurdpai K6z6s Kiil- és biztonsdiia céljai. In: Eurépai Tukor
2003/4-5. szam. p. 42.

® Article 11.3 of EUSz.

° Article 11 of EUSz.

%We have to appreciate this since, by the CFSPm#raber states waived one part of
its sovereignty even if the CFSP is said to begusintergovernmental cooperation.
Notwithstanding this, it is the advantage of Condive Abstention that the member
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of High Representative for CFSP (to make the CF8fent and the EU more
significant on the international scete)was also important. Another
breakthrough in the Treaty of Amsterdam was thatdperational (not merely
administrative) expenditure of the CFSP was noweoey by the EU budget
(except for military and security cost§)The same Treaty introduced the post
of Special Representative who can be assigned @yCthuncil to a specific
geographical ared.To summarise these changes, the Treaty of Amstecda
certainly be seen — at least in respect of the ¢hefnthis essay — as a major step
towards an operational CFSP.

We also need to mention the Treaty of Nice, as ititi®duced enhanced
cooperation inside the CFSP and integrated the @Gtical and Security
Commission) into the EU Treaty.

The Treaty of Lisbon, although it abolished thdapisystem, did not change
the intergovernmental character of the former séquhar, and neither did it
extend the possibility of qualified decision-makiigalthough it regulates its
conceptual possibility in the EU TredfiThe most relevant improvement of the
Treaty of Lisbon was the creation of the High Repreative of the Union for
Foreign Affairs and Security Policy and the EurapEaternal Acton Servic¥.
The High Representative is to coordinate the dats/of the EU and ensure the
harmony of the internal and external policy of Eig.}” At this point, it seems
to be an extremely good starting point that thehHRgpresentative is a member
both of the Council and of the Commissi8n,e. it will represents the whole
external activity of the EU in future. The Lisbomnedty gives initiation power
to the High Representative instead of to the Comimis® and Parliament has
no serious rights in determining the direction loé tCFSP? The legal acts,
which can be carried out under the CFSP were heawiended in Lisbon by
regulating general guidelines, international agremisiand decisions, instead of

state has no need to vote against joint actiom éviedoes not agree with its
regulations.

™ This person however does not posses any detailegetences by virtue of 26 of the
EUSz, which lead to competence troubles.

? EUSg, article 28.2., 3.

¥ EUSZ, article 18.5.

1 The EU Treaty regulates qualified decision-maldtsp in future: article 31.2.

15 See the so-called special transferring clausevatbr Zoltan — Odor, Balint: Az
Eurépai Uni6 szekméses reformja. HYG-ORAC Lap- és Konyvkiadé Kft,dapest
2008. p. 294.

8 EU Treaty, article 18.1., article 27.3.

' EU Treaty, article 26.2., article 27.2.

18 EU Treaty, article 18.3., 4.

9 The Council is entitled to hand over importanksa® the Commision by virtue of
article 38 of the EU Treaty.

2 Horvath, Zoltan — Odor, Bélint op.cit. p. 299. Ege for the adoption of the budget.
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joint strategies, actions and points of vievithe Treaty of Lisbon upholds the
financial regulations on CFSP mentioned earlietronluced by the Treaty of
Amsterdant?

2.2 The creation and development of European Crisis
Management

After the change in UK foreign policy in Decemb@&98 in Saint-Malo, the
EU reached the next milestone which led to thénlmftthe ESDP. According to
the declaration issued in this French city, the li&ld to have an independent,
legitimate military capacity. The summit in Cologoe 4th and 5th June 1999,
which was the next and decisive step in creatiegd8DP, was preceded by the
bloody events in Kosovo, and this most certainlgvjted the final impetus
towards the birth of the ESDP. The so-called ‘P3#terg tasks’ were taken over
by the declaration of Cologne, which meant thatmfthen on, the EU had to
carry out new tasks in the sdope of the CESPn the 18 and 11 of
December 1999 in Helsinki, building on the foundatiaid in Cologne, the first
commitment$' were made by the member states. These were tte aeRapid
Reaction Force — of 60,000 men - which could bdayepl within 60 days and
stationed for at least one y&s(if needed) for crisis management purposes, and
led under the national chain of command. At thisisut new institutions were
created, among which the PSC was the most signifida was tasked with
political leadership and strategic guidance inftell of crisis managemenft.
However, in Helsinki NATO was simultaneously deetato have the leading
role in crisis management and any crisis manageawidns of the EU and the
ESDP should not endanger the role of NATO. On 1®2dine 2000, in Feira,
the member states made another “capacity commitmmntundertaking to

ZLEU Treaty, article 25.

22 EU Treaty, article 41.1.2.

% The West European Union handed over the taskstef$berg at its summit in
Marseille on 13th November 2000.

Reichel, Sarah op. cit. pp.197.

% These offers have continued since 2003-2004. Byesiof the Headline Goal of
2010, squads consisting of 1,500 persons have tiepleyed in 15 days.

Horvath, Zoltan-Odor, Balint op. cit. p. 303.

Remek, Eva: Az Eurdpai Unio civil valsagkezelégiéssége. In: Eurdpai Tukor
2007/6. janius. p. 95.

Szabd, Erika: A valsagkezelés torténete az EU szggésbl. In: Eurdpai TUkor
2010/7-8. p.104.

% That was the first so-called Headline Goal.

%It is deemed the most important organ of the C&SdPthe ESDP in which high-
ranking diplomats in Brussels represent the merstages. It is convened monthly,
monitors the political situation and sends repturtthe Council or European Council on
its own or at the request of the Council.
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create a police force cocomprising 5,000 persobge2003, 1,000 of whom
could be deployed within 30 days. It is worth meniing also in respect of this
paper that the commitment of the member statdsari¢ld of the rule of law in
2004 amounted to a judicial contingent comprisirgl 6personnel’” The
Council adopted the civil capacity development phan12th December 2005.
This proceeds inside the so-called CHG-2008 pro@@sdian Headline Goal),
based on the questionnaires on capacity offered cintdilated among the
member states and prepared by the Secretary Gem¢inal Council.

Civilian Crisis Management was considered likelypemome more and more
significant after the ex-Socialist bloc countriggngd the EU, since the new
member states of 2004 would be able to contributeU action in the area of
crisis management rather than to other forms ofaEtibn - taking into account
their population, military power and financial litaiions also.

It is important to stress the creation in 2003 lné tEuropean Defence
Agency, which is mandated to develop defence cépeabiin the area of crisis
management in the EX3.Another player on this scene, the Commission for
Civilian Aspects of Crisis Management created inyM#®00 should also be
mentioned; this is engaged in civil crisis managanaad is one of the working
groups of the Councif,

The European Security Strategy (ESS) was adoptedd@tnDecember 2003
declaring that the EU is willing to involve itseif international politics and to
feel itself responsible for global securifiit seems to be clear in this document
that the usual EU measures — e.g., the SAP — Batimh and Association
Process — is not enough in terms of external actioncases concerning
countries situated in the Balkans, economic devetoy requires, first of all,
security inside the country. The EU mentioned, efation to the ESS, that,
among the greatest threats to development areonalgiconflicts (1), failing
states (2) and organised crime (3). All are visilihe the Balkans: (1)
Yugoslavia, Serbia, (2) Yugoslavia, Serbia, Koso{®) Kosovo, Albania.
“Fighting against organised crime requires a sirpolice force”, declares the
ESS (quite correctly) - a statement well illustchby the tasks of the EU in the
Balkans.

Speaking briefly of the financing of crisis managem action, we must
admit that many problems arose earlier in thisdfi@mong EU institution$.

2’ Reichel, Sarah op. cit. pp. 237.

% This organisation will be institutionalised by theeaty of Lisbon, see article 42.3 of
the EU Treaty.

2 Remek, Eva op. cit. p. 94.

%0 Remek, Eva op. cit. pp. 87-97.

31 See an answer to this problem - the agreementsumed by the Council-
Commission-Parliament dated 1 January 2000 anddy’2006. Reichel, Sarah op. cit.
p. 254.

Reichel, Sarah op. cit. p. 254.
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The Lisbon Treaty is deemed to be a step forwatHignrespect since, from this
point on, the amended EU Treaty makes it posslnance the urgent costs
arising in this area on the EU’s account. The Cousentitled to decide this
issue, which means that operating crisis managewidinte much more secure
than before. For this reason the Lisbon Treatyterka starting fund to finance
those costs which will not be borne by the EU’s drid By initiating crisis
management missions, the CFSP budget was incrdasedxample, in 2004 it
totalled €62.7m and in 2005 €73.3MmAnother breakthrough concerned the
development of future staff quality through the &pean Security and Defence
College established in June 2005. This organ igtevark of institutions and
academies of the member states aimed at mediatstgategic level in national
administration and civil and military EU staff byeans of lectures clarifying
the essence of the ESBFFinally, we should recognise the Civil Planninglan
Operating Team established in August 2007 suppprtine civil crisis
management activity of the EU every day of the wieskde the Secretariat of
the Councif*

2.3 Military crisis management

The Pleven-plan, the West European Union (WEU) #red coordination
between NATO and the EU are not discussed in @igiepdue to limitations of
length and to the fact that these are linked tlitély Crisis Management rather
than to Civil Crisis Canagement.

Despite this, it is worth mentioning the WEU sirthés organisation can be
regarded as the cradle of the ESDP. The Coundilinisters of the WEU 19th
June 1992 in Bonn decided the so-called ‘Peterskesigs which are:

= humanitarian and rescue work,

»= peace-keeping,

= the tasks of combat forces in crisis managemeciyding peace-
keeping®

We can see that the deployment of the combat fonomed originally at
military operations (‘military units’) in respect the role of NATO.

%2 Reichel, Sarah op. cit. p. 141.

¥ Reichel, Sarah op. cit. p. 229.

3 Reichel, Sarah op. cit. p. 231.

% Horvath, Zoltan: Kézikényv az Eurépai Uniérél. idik- atdolgozott kiadas.
Hvgorac Lap- és Kdnyvkiado Kft, Budapest, 200538.

Petersberg Declaration I1.4.
http://www.weu.int/documents/920619peten.pdf (02011.)
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3. Crisis management on the Balkans

3.1 The problems of crisis management

The primary problem of crisis management in the i&UWhat the crisis
management activities affected all three pillarBoleLisbon, and this kind of
problem still seems to exist post-Lisbon. This &pexially appropriate in
respect of this paper since, with the missionshe Balkans, stabilisation and
integration are the two aims which the EU wisheadbieve. However, whilst
stabilisation is typically linked with short-termrigis management, integration
lasts for years. This means that what starts aBSDP mission, will, in all
probability, turn into a pre-Accession processtia Balkans countries. From
this follows the problems of which measures shadoéd applied and when
should the mission be led by the Council and whgnthe Commission.
Moreover, instead of coordinating their activitidmth the Council and the
Commission are expanding their own competenciegshtse of the other
organ®® The original formula is easy to understand: ther®i is responsible
for the short-term (strengthening the capacity)e @ommission remains
responsible for the long-term (institution buildinghe broad drafting of its
crisis management responsibilities allows the  @dumo increase its
competencies. (Here the author is referring taR&ersberg tasks and the ESS).
The relation between the Council and the Commiskias been appropriately
described in the scientific literature as negatiyecoordination, which means
reverting to the status quo by the Council and @emmissior’’ The
competence problems between the Council and then@ssion culminated in
the case of a crisis management mission in the tfat neither uniform,
effective decision-making nor a command chain exi$he problem between
the Council and the Commission was, in fact, a equence of the failure to
regulate the responsibilities of the Commissiorespect of the CFSB.

The EU elaborated many strategies to strengtherdic@dion between the
various actors in crisis management activity: orgs whe “Procedures for
coherent, comprehensive EU Crisis Management” lzalked by Javier Solana:
this proposed some form of mechanism for coordigativil and military crisis

% The Commission ‘securised’ major development amdroercial budgets, see for
example the European Initiative for Democracy amanien Rights.

%" The legal defence of the Commission against tiparsion of the Council is
remarkable: in the opinion of the Commission, tleaiGil infringes by its acts ex
article 47 of the EU Treaty. Case C-91/95 Commissi&ouncil.

Emerson, Michael — Gross, Eva — loanniedes, Igabeluncos, Ana E., — Schroeder,
Ursula C.: Evaluating the EU’s Crisis Missions e Balkans. Centre for European
Policy Studies. 2007. pp. 36-37.

www.ceps.be/ceps/download/1368 (15.11.2011.)

3 EUSZ, article 27.
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management. The other initiative of this kind whaes ¢ivil-military coordination
promoted by the Danish Presidency of the Councik@2, which tried to
address the relevant EU players and to shape therecwf the coordination.
The third initiative was the creation of the CriBissponse Coordination Teams
to ensure the coordination of the military and thelian parts of a crisis
management mission. All failed and none was ablae¢ate a new atmosphere
for inter-institutional (Council-Commission) coongition®

The next problem is linked to the mandate of theeigimission. Insofar as
advisory duties do not grant executive rights (swithis way harm the authority
and impact of a mission) excessive executive rightdd give the illusion that
the “receiving country” were an EU protectorate.idt therefore, easy to
understand why the balance could be so hard to find

A further problem is also that training for the gign’s staff at EU level is
lacking, which means that the staff carrying ow thission’s aims, will not be
adequately prepared,

Problems can arise with determining the real aimtledé mission. If
ambiguous definitions are stipulated in the texthaf given joint situation, for
example, ‘reaching European standards’, it will lerd to explain where
exactly the whole activity of the mission is headin

The author totally agrees with the (highly appgsi#éatement made by
ISABELLE IOANNIDES about the Balkans, and this will lead us at theeséime
to the next part of this paper, since in the Batkdrere were many international
players by the time that the EU arrived, which tsyvthe area can be called an
overcrowded scerf@ For this reason the legitimacy of the EU miss®alivays
hard to estimate because, during or after the amisshe results seen are not
necessarily due to the work of the EU, but mayHuesé achieved by NATO or
the UN.

3.2 The scene of the EU’s crisis management: the IRans

The importance of the Balkans was increased byAtteession of the 10
new member states situated in Eastern and CentirapE in 2004, since the
expansion meant that the Balkan states becameUlertew neighbours, and
so their stability gained high-priorfty a factor which should not be
overlooked.

It is a characteristic quality of EU crisis manag&taction, compared to
missions launched by other international orgarosatithat EU activities have a
strong civil element? This means that the EU is willing to handle thebpems

39 Emerson, Michael — Gross, Eva — loanniedes, lisabeJuncos, Ana E., —
Schroeder, Ursula C. op.cit. p. 27.

“Olbid. p. 11.

1 Becsey, Zsolt op. cit. p. 52.

2. 3zabo, Erika op. cit. p. 104.
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of society, such as the economy, public administnatmodernisation of the
police or the development of justice and the rufelaw. It is another

characteristic of EU missions in the Balkans that commitment of the EU is
permanent, since the final aim in this region isdpean integration. The
perspective of European integration is vital to ieeh stabilisation and
democracy. After the fall of the socialist systemsthe ‘90s the EU crisis
management missions have concentrated on locallgpnsband unstable
regions which are currently the main danger to eeaad the EU can in this
way be an authentic actor in international politics

In this context there are six comments to be madeonnection with the
Balkans:

1) the Balkans is the birth-place of the ESBP,

2) Kosovo is one of the most complex challenges ferg&bl,

3) the experience gained by the missions launchech&yEU in this area

will be useable in other parts of the world,

4) the Balkans is the active side of the EU-NATO panship,

5) the EU can be an authentic player only by virtuét®iuccesses in the
Balkans, since, if it fails here, it will be scalscémaginable that it could
undertake to solve in the problems of the Africaontment, for
example®

6) with the Balkan states, the most effective medicatis to make
integration into the EU a serious and achievabbspect.

It might also be helpful at this point to remindreelves of a few recent
events to demonstrate the importance of the Balkangspect of European
crisis management. It was the place where the Rlocked its first crisis
management mission (Mostar), its first police nuesi (Bosnia and
Herzegovina), its first military mission (Macedoniand its largest-ever civil
crisis management action (Kosovo). Further, in 200@st of the crisis
management missions took place in the BalKfis.

1. Mostar: The first crisis management action &f BU was the mission to
Mostar. This took place from July 1994, after tharvin Yugoslavia, in this
historic Bosnian city with its population of 124(®0The mission had a staff
comprising 70 civilian experts, 6 EU advisers, péfice officers and 300 local

43 The outbreak of conflict in the Balkans was a ireater that war has not dissapeared
from our continent.”

European Security Strategy. p. 1.

* Orszaggylés Kiiliigyi Hivatala: Az EU koszovéi valsagkezelkésidetésének
jelentése és hatésai. In; Eurdpai Tukor 2008/5us1g)y. 97-98.

“5 Emerson, Michael — Gross, Eva — loanniedes, lisabeJuncos, Ana E., —
Schroeder, Ursula C. op. cit. p. 5.

8 The EU had already had different kinds of misgiowt crisis management), which
were involved in Yugoslavia; see, for example, Hueopean Community Monitoring
Mission of 1991., Reichel, Sarah op. cit. p. 29.
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employees in its main pha%eThis mission bore many of the characteristics of
later EU missions: it was led by the head of thessin, operated in an
ethnically fragmented area, the principle of item@ion was support to the
local community and it arrived by virtue of a regudrom the “receiving
city”.*® The mandate for the mission was to administer Bfofir two years,
and the core aim of this mission from the outset widan development and the
resolution of humanitarian problems, with no miltanvolvement. The first
cost estimate for the mission had been 15m ECUstlas was provided from
the EU’s budget — together with further fundingotoduce a grand total of 32m
ECUs. The remainder of the actual total cost — artiog to 144m ECUs - was
borne by the member states in proportion to thé&P& The mission can be
regarded as a success, Mostar becoming a livedhteagain by 1995.
However, one weakness of the mission was thatititwaexecutive powers, and
it had certainly not been appropriately prepared.

The EUPM mission: On the 1st January 2003 the Eddaed its first police
mission in the form of the EU police mission in Bas(EUPM). Also, the first
so-called fact-finding mission was launched in @mtion with the EUPM in
Bosnia and Herzegovina in November 2001. The needapproval by the
European Parliament for an increase in the CFSRdiutiade it difficult to
launch the mission since the staff had no computens or mobile phones at
the beginning® The EUPM replaced the UN body known as the IPFT
(International Police Task Force). The mandate wafgct scheduled to end on
31st December 2005, but finally it was extendedh®s end of 2007. Serious
concerns arose in respect of the leadership ofrtission, which harmed its
work and reputatiof: The mission made an effort to cooperate with the
Commission (the CARDS programme) during its workd aso a Joint
Coordination Group was created where the partiaklatiscuss their actual and
planed activities. In spite of this, cooperatiortween the Council and the
Commission was not at all perféétCooperation with EUFOR Althea proved
to be another difficulty in harmonising civil andilitary crisis management.
The task of the EUPM was to instruct, advise anditoo the local police
forces, and it is clear that, for the three-yeandade originally estimated, the
aim of the mission to bring European standardsh&o work of the Bosnian

" Reichel, Sarah op. cit. p. 68.

*8 The legal basis of the mission was the Memorandfibnderstanding concluded
between the representatives of the EU member statbthe heads of the local
authority and the Croatian and Bosnian represeemtf the federal state. Reichel,
Sarah op. cit. p. 71.

“9 Reichel, Sarah op. cit. p. 80.

Y Emerson, Michael — Gross, Eva — loanniedes, lisabeJuncos, Ana E., —
Schroeder, Ursula C. op. cit. p. 50.

> |bid. p. 56.

*2 see for example the duplicity of the police expaitthe local organs. Ibid. p. 58.
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police was unrealistit. Additionally, the operation was taking place in a
political unstable country. However, one lessorried during this operation
was that a thorough fact-finding mission is neetletbre an ESDP mission.
The EUPM did not have a strong mandate and it watsam “executive
mission” — which means that the EU experts weretimate to supervise police
action and had no have executive rigitShe main result of this mission was a
good deal of experience quite evident when lookiagk at the mistakes made.
Following this mission and in order to facilitatéapning in the future, a
framework participation agreement and a model @gagtion agreement were
drafted for the participation of those non-membetes which regularly or
occasionally join a crisis management action laedcby the EU. These non-
member states will now have the necessary infoomatbout the operational
details of the mission without having to agree theme by one before each
mission>°

2. Former Yugoslav Republic of Macedonia: The rofethe EU was
facilitated here by the Ohrid Framework Agreemenhich provided the
international community with the mandate to orgartiee required international
help for Macedonid® A special representative was appointed to Macedtmi
coordinate the activity of the EU. The first mitigamission of the EU (named
Concordia) took place between 31st March and 3lstebber 2003 in
Macedonia and cost €6ZthThe EU’s military mission was followed by the
EU’s police mission (Proxima) in Macedonia. Thei@gaimission was preceded
by a joint fact-finding mission led by the Commasiand the Council and the
General Secretariat of the Couréiby which the EU assessed the conditions
and needs of the local police and so the taskeeofuture ESDP mission. The
task of the Proxima mission was support and adficethe senior police
officers and related monitoring. The weakness’ i tnission was that it
operated only in working hour$ and so the mission was not able to carry out
its main tasks against organised crith&@o achieve the aim of the mission the
result-based activities were organised in a tinaenf and improvements were
monitored weekly - which was a serious developniemelation to the EUPM
mission. Another development occured in the inteegomental coordination

%3 You cannot change the police culture in threerge¥ou are lucky if you (can) do it
in fifteen years.” Ibid. pp. 36-37. Derived from emerview with an EUPM official in
Sarajevo, 2005. Ibid. p. 68.

> |bid. p. 69.

% |bid. p. 76.

%% |bid. p. 83.

> |bid. p. 129.

*8 |t happened for the first time in the history bétcrisis management actions of the
EU.

*From 9 a.m. till 5 p.m.

9 Emerson, Michael — Gross, Eva — loanniedes, lsabeJuncos, Ana E., —
Schroeder, Ursula op. cit. p. 95.
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on the weekly meetings headed by the special reptative. Intergovernmental
“competition” did not disappear — either inside ®d or in Macedonia. The
legitimacy of EUPOL PROXIMA was attacked by othaternational actors,
because this was the last organisation which atrimeMacedonid’ Another
related problem was certainly the broad mandaterokima,, which made the
EU suspect in the eyes of other international pkg/es if it were trying to
intervene in competences. EUPOL Proxima can beaab an Europeanising
mission, too because beyond the aim of the Proxirta move closer the
Macedonian police to the European standards — dmg-term task was
escorting Macedonia on the path towards the EU reeshiip. The lesson of
EUPOL Proxima should be — at least in the opinibthe author — that quiet
and successful work is not profitable in itselfe tmission has to prove to
ordinary people also that the mission works, aasesignificant changes in
their life, to sum it up: a mission has to takeecaf its imagé? Proxima was
changed by the EU Police Advisory Team (EUPAT), ihgween operative
between December 2005 and 14 June 2006. The nememieof EUPAT was
the consultation mechanism by which EUPAT informédt Macedonian
government about the results and the deficienniéisd Macedonian police. It is
important feedback for the EU and a success foEthenissions in this country
that, according to the Macedonian Albanians and tthe opinion polls,
Macedonians and Albanians are beginning to tresiMhcedonian polic®.

3. Finally, we should highlight Althea which was military crisis
management mission costing €1.7 million. This naisdbecame operational on
2th December 2004 and changed the NATO missionifBye of the resolution
1948 (2010) of the UN Security Council its mandatt expire in November
2011.

4. EU crisis management in Kosovo

4.1 The predecessor of EULEX: the activity of UNMIK*

The predecessor to EULEX was UNMIK - based on Re&ol 1244 (1999)
of the UN Security Council. The EU was also linkedhe activity of UNMIK

®1 Ibid. p. 105.

%2 |bid. p. 114.

% |bid. p. 118.

% More information about UNMIK and the transitiomiin UNMIK to EU governance
in:

Németh, Csaba: Volt egyszer egy Ahtisaari-tervefnetkozi kézésség valtozo
allaspontja a koszovoéi fliggetlenség kérdésébedam, Antal: Phd tanulmanyok 9.
Pécs 2010 pp. 528-532.

Németh, Csaba: Az Eurdépai Uni6 szerepvallalasa éasizan. In: Adam, Antal: Phd
tanulmanyok 8. Pécs 2009 pp. 428-431.
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since it formed the fourth pillar of UNMIK, beingsponsible for reconstruction
and economic developmetit.

4.2 The direct prehistory of EULEX: the EU Planning Team
(EUPT)

The High Representative of the CFSP and the Cononissibmitted their
report entitled ‘The Future EU Role and Contribatio Kosovo” to the Council
on 6 December 2005, which raised the issue of #exlrfor a future ESDP
mission in Kosovo. Between February 19-27 2006 Gmenmission and the
Council launched a joint fact-finding missfério Kosovo aiming at providing
the EU with information to nable it to decide abdstfuture tasks in Kosovo.
The Special Representative of the Secretary-Genéthé UN to Kosovo asked
the EU on 4 April 2006 to deploy the EUPT to Kosoaad, in addition, the
Provisional Institutions of Self-Government in Kesoalso welcomed the
future EUPT mission. The mandate of the mission masclear however, and
numerous ambiguous definitions were included intthé of the Joint Action
(e.g., European standards, monitoring, mentorimgpecting). Taking into
account the deficiencies of the mission, it would progress if crisis
management action had a high-quality professioeaicbhmarking system to
increase the efficiency of carrying out the dutasd to produce a better
decision-making system. Another problem was thatrtiember states did not
keep their promises in terms of providing staff agecondly, the composition
of the staff on site changed very frequently, whileimaged the quality of the
work. This quality was also hindered by the lackuoiform training at EU
level.

The EU decided in April 2006 to begin preparatiam & future crisis
management mission to Kosovo. The EU’s decisionaded with that of the
UN to abandon its leading role in Kosovo. The ainthe EUPT was to prepare
the area for a future ESDP mission and make thesitian of power from
UNMIK to the ESDP mission easy. Its task was, ansviogher things, to plan
the future ESDP mission’s mandate and to asseffsratpirements and the
necessary budget. Its task also included ensuriogistics basis for EULEX,
i.e. acquiring infrastructure and storage capaifi@he structure of the EUPT
was similar to that of EULEX and would comprise tiead of the mission and
three components: police, judicial and administetjroups. The costs of the
staff of the EUPT mission were to be borne by thieding EU institution and
the member staté8.The EUPT mission was planned to start on 1 Septemb

% Reichel, Sarah op. cit. p. 169.

% |bid. p. 245.

®7 See article 4 paragraph 3 of the joint action 20D&CFSP.
% Joint action No. 2006/304/CFSP, article 4, point 4
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2006, and to end on 31 December 2006, althoughvihis extended to 31
March 2008 by virtue of the Joint Action No. 20078fCFSP. The obligation to
inform and the hierarchy were also similar to tlegulation regarding the
EULEX. The head of the mission reported to the HrRgpresentative of the
CFSP and was instructed by the High Representatsee but political control
and the strategic leadership were carried out &yPBC, which received reports
from the head of the mission. The PSC was obligeceport to the Council.
The EUPT made it possible for third countries tim ja mission’s operatiorfs.
The planned budget of the EUPT totalled €3,005,00@ mission concerning
the EUPT expressly stipulated the obligation of @meincil and Commission to
coordinate with each othét.

4.3 About the circumstances of the acceptance ofdhEULEX
mission

The acceptance of joint action under EULEX No. 2008 was a common
success for all 27 member states, since Cyprustivgasnly one who did not
vote for its acceptance, but it used its right tn§ructive Abstention, so not
allowing the joint action faif* A joint action had been adopted before Lisbon
when the operative action of the EU was neé@&imultaneously with the
acceptance of the joint concerning EULEX, the Cduappointed a special
representative (EUSR) by joint action No. 2008/CX3P to Kosovo. The
special representative is responsible for the dnation of the EU’s activiti€d
and is also the International Civilian Represem&it‘l and thus familiar with the
Kosovan Constitution and the Ahtisaari Plan. Theerimational Civilian
Representative operates under the supervisioredfliph Representative of the
CFSP and it is instructed in the political sensehgyPSC.

4.4 Legal basis of EULEX mission; Council Joint Adabn No.
2008/124

It is a clear advantage of EULEX that it is a mietwf executive and non-
executive mandates. The international basis of dbiat Action is Resolution
Nr. 1244 (1999) of the UN Security CounGilOn 14 December 2006 the
Council accepted the operative plan for futureigrsanagement action, and on

% |bid. Article 6.

1pid. Article 12.

" Orszaggylés Kilugyi Hivatala op. cit. p. 99.

"> EUSz, article 14.1.

73 Joint action No. 2008/123/CFSP, preamble, pardgéaparticle 3.d, article 12.
" |bid. Preamble, paragraph 7.

5 See article 13 and 17 of the resolution of theuSgcCouncil.
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14 December 2007 the European Council declaredEtheready to play a
leading role, including the ESDP mission to Kosolbe Secretary-General of
the UN accepted this offer.

The aim of the EULEX mission is to create a ruldavi in Kosovo, i.e. a
multiethnic justice, police, and custom serviceeatlol operate without political
influence and complying with European standardse @bcisive character of
EULEX in carrying out monitoring, advisory and mering functions means
support from the local community in the area ofthle of law, but the mission
has also executive functions (a mixture of an etieeland a non-executive
mandate® A further point to be mentioned is the missiorésk concerning
international justice, which has enabled EULEX &pldy international judges
and prosecutors in Kosovo which is a unique charestic of the EU’s activity
in Kosovo!’ The mission’s tasks are not regulated in a corapyledetailed
manner, which means that the expansion of the cmnpe of the EU is given
by virtue of joint actiorf® The EULEX mission consists of the head of the
mission and three components, one police, oneigidiad one customs group
or team. The head of the mission is instructed ly tivilian operations
commander and works under the political authorftyhe PSC and the High
Representative. The head of the mission is respen$or the mission; all
instructing and controlling rights belong to himdathese have been handed
tohim by the civilian operations commander. Hedsponsible for the regular
budget of the mission, excercises discipline okierstaff and represents the EU
in Kosovo. The PSC is the most important actorha mission’s political
leading, although the Council decides on the aind apnclusion of the
mission’® and the PSC reports to the Council. The missiokes\é& possible for
third states to join the operation, their rightsl abligations being the same as
those of the member states. The cost of the missidine joint action was
estimated at €205m for 16 months, and these cdltfalvwithin the cope of
the EU’S budgetary regulation. The costs concerBdgEX staff are borne by
the given EU institution or member state providihg stafff® Further, this
mission obliges the Council and the Commissionaperate. The joint action
originally stipulated a term of 28 months for thandaté’! but, in spite of this,
the amended mission lengthened the mandate unfilfid 2013> There were

% Joint action No. 2008/124/CFSP, article 3, point a

" |bid. Article 3, point d.

Detailed information in: Borécz, Miklos Németh, Csaba: Az Eurépai Unié jelenléte a
koszovoi igazsagszolgaltatasban és éesggben. In: Kézjogi szemle. Harmadik
évfolyam, 2010. december. pp. 42-49.

78 Joint action No. 2008/123/CFSP Article 3, point h.

9 Joint action No. 2008/124., article 3.

% bid. Article 9.

% bid. Article 20.

8 Council decision No. 2010/322/CFSP.
http://www.eulex-kosovo.eu/docs/info/20100608col#i0decision.pdf (02.11.2011.)
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2,857 personnel working in EULEX in July 2011, I768ternational and 1,187
local staff®

5. The EULEX results and Conclusion

Firstly, it must be a high priority for the civilisis management to show an
attractive picture to European citizens in the tligli the euro crisis and
bureaucratic Europe to overcome their disappointraed revive their faith in
the importance of European integratfrAccording to the opinion polls, the
most important future task of the EU should be &intain peace in Europelt
is evident that it will be a difficult test for tHeU to handle the Kosovo problem
from the point of view of international law and $olve the problems of the
minorities living in Kosovo. Success would make &as a a superb precedent
to follow in the political and legal sen&We should, finally, refer to two
documents which describe the results and the deficecs of EULEX in
Kosovo: one of these is the EULEX Programme Ré&perhich is issued by
EULEX annually, and the second is the Report of3pecial Representative of
the Secretary-General of the UN (SRSG) on the iactof EULEX and which
is published quarterly. According to the lattertedb 12 August 2011, the
professional standard of the Kosovo Police Forcpraved in respect of the
arms trade, the trade in body parts and the wansigeorruption and money-
laundering. This result is linked with the activifyEULEX *®

Finally, the author would like to highlight one sfaity of EULEX which
helps a mission’s success, and that is the ben&imgasystem. This process
began with the completion of a map representingasdisg-line for EULEX
concerning the deficiences of the rule of law ins&e. EULEX reviews its
activity and results against this line annually.isThenchmarking system is
operated by separate personnel inside EULEX anditaren— legally and
financially — the efficiency of the mission by dia§j questionnaires. The
guestionnaires will be filled out by the staff gang out the operative tasks and,

8 Report of the Secretary-General on the Uniteddwatinterim Administration
Mission in Kosovo. 12 August 2011. S/2011/515. Anhe.

8 Javier Solana called it appropriately legitimatizased on action.

Remek, Eva op. cit. p. 97.

8 Emerson, Michael — Gross, Eva — loanniedes, leabeJuncos, Ana E., —
Schroeder, Ursula C. op. cit. p. 5.

8 Orszaggyilés Kilugyi Hivatala op. cit. p. 100.

87 Last report: Eulex Programme Report 2011.
http://www.eulex-kosovo.eu/docs/tracking/EULEX%26&ammeReport%202011.pdf
(15.11.2011))

8 Report of the Secretary-General ont he Uniteddsatinterim Administration
Mission in Kosovo. 12 August 2011. S/2011/515. Ul1.3
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after the answers arrive, supervisors draft prdpogianed at ensuring a more
efficient operation of the mission.

All of the three components of EULEX more or leshiaved the required
result§® but, nevertheless, more work is needed by EULEXGesthe report
addresses serious crime in the area of corruptiggnised crime, war crimes
and trade in body parts.

EULEX has until Summer 2012 to achieve its aims #edfurther extension
of the mission’s mandate is still an open question.

8 EULEX Programme Report 2011. pp. 8-12.

% See the case against Sabit Geci- Riza Alija réggnaar crimes, privatisation fraud
in Gracanicai Cadastral Office and the Medicus caegarding the war against
organised crime.
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Ottoman state reforms from the eighteenth century
to the
Hatt-i-Sharif of Gulhane

RACZ, ATTILA

ABSTRACT During the 14th-16th centuries the Ottoman state ased on a
very well organised military and a highly centra@dadministrative system, and
the borders of the Ottoman Empire grew rapidly. fRable expansion,
however, was halted by the long and exhausting \aarthe end of the 16th
century, and by the 17th century the Empire hadexfaon a long, slow period
of decline. From the first part of the 18th centsaveral efforts were made to
rejuvenate the diminishing power of the Empire, &nshould be no surprise
that the first attempts were so clearly derivednfrats historic military
organisation system. In reality, the Ottoman gowaent had been an army
before it was anything else and Army and Governnveng still one.

Initial attempts were directed at reorganising thelitary system of the
Empire in the hope of returning to the Golden Agben the power of the
Ottoman Empire culminated as it controlled a hugreitory stretching from the
Near East to Central Europe - even threatening Néen

The Ottoman Empire had to face two main challengdése internal
challenge came from the search for autonomy inptioeinces, the weakening
power of central government and the declining éffeness of its army, a series
of conflicts and demands for order, security andjutatory action often
couched on moralistic and religious grounds. By tcast, advancing
technology, economic systems relying increasinglyinolustry, new forms of
government and administration which generated amifitpower constituted the
backbone of the external challenge.

The aim of this paper is to pursue the developmaritse attempts at reform
during the 18th century and up to the promulgatminthe Hatt-1 Sharif of
Gulhane in 1839.

1. The fundamental characteristics of the Ottomantate

From the beginning the Ottoman state, includincghbm@ntral government
and local administration, was based on a militaganization. At the end of the
eleventh century &GAzALI, one of the most important theorists of Islamic
philosophy and statehood and who flourished in Bdgdvrote: "Government
today is a consequence solely of military powed amosoever he may be to
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whom the holder of military power gives his allagia, that person is the
caliph.™ The existence of a highly developed Ottoman chgnasing many
Persian administrative and llkhanid financial tertosing the reign of @HAN
Gazi? can be traced back to its Persian-llkhanid oruBegrigin® Military
prominence in public life has a long and strongitran in the Ottoman Empire.
"The Ottoman government had been an army befosastanything else ... in
fact, Army and Government were one. War was theerpat purpose,
Goveznment the internal purpose, of one institytmymposed of one body of
men.’

According to the Ottoman theory, all subjects amddbk within his realm
belonged to the Sultan. This principle abolishddadal and inherited rights
and privileges in the conquered territories. It @en formulated in order to
confirm the absolute authority of the ruler andjitee expression to the concept
that all rights were derived from the will of theln. Nevertheless, the Sultan
could elevate aa’iyyet (commoner) into thé&askeri (military class) by edict in
such cases when certain qualifications had beensonglt as performing an
outstanding military exploit or proving devoted time service of the Sultan.
The ‘askeri, the members of the military class, were not dst@sratic caste
with historically established rights, and in themeaway the Sultan could
deprive araskeri of his status by ediét.

In fact in the Ottoman Empire there were two pipaticlasses: the class of
common subjects (re’aya) and the members of thigamyilorder (‘askeri). The
main group of ‘askeri consisted of mounted soldlerswn as ‘sipahi’. In the
conquered lands they were granted ‘timars’ (holsliabland) in lieu of salary -
a form of fief. In practice, the outright owner thfe land was the state, but
utilisation rights belonged to the owner of theffi One of the most significant
benefits of the system was taxes in kind. Thesestaould be collected and
used by the timar-holder (also ‘timariot’) in retufor certain services and
obligations. For instance the timariots who possgs®mparatively large timar
lands were required to provide the army with fixadmbers of fully armed
mounted soldiers. The number of these groups vaedrding to the rank of
the timariot and the size of the timar which hedhelnd in the Kanunname
(Legal Edict) of HLEYMAN | the obligations for the number of soldiers and

1 Gibb, H. A. R. - H. L. Bowen, Islamic Society atie West, London, 1950, p. 31.

2 Orhan Gazi came to power after his father, Osney) Bie founder of the Ottoman
Dynasty and Empire, and established a highly d@ezlacentral administration after
occupying Bursa.

% Inalcik, Halil: Ottoman Methods of Conquest, Studlamica, No. 2 (1954), pp. 103-
129, 110.

* Lybyer, A. H.: The Government of the Ottoman Erapir the Time of Suleiman the
Magnificent, Cambridge, Mass., 1913, pp. 90-91.

® fnalcik, Halil op. cit p. 114.

® Ibid. p. 113.
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their equipment were laid down in detailn most cases the military class
included not only the army, but also all the memh#rtheir households. In this
way the fief system allowed the Ottoman Empire dgeha large fully equipped
mounted army. These troops were ready for war parmanent basis and this
established a powerful force spreading even tovilfeges like a net within the
wide borders of the Empire. The conquered tera®rivere divided into
comparatively small territories calledsancak which were the real
administrative and military units of the Empire.eThead of ssancakwas a
sancak beyand he was the commander of the timariots irshigcak A Sancak
beyi was obliged to lead timariots residing in B@sncakto war, to establish
public order and to execute legal and governmeteeisions.

In addition to state forces a new military orgaticza had grown up in the
early period of the Ottoman Principality. The s@ignty of the Sultan required
an executive body with total loyaltyThe Kapikulu Army that is to say “the
Army of the Slaves of the Porte” or “the Door-KeepeArmy”, was the
personal fighting force of the Sultan and actedeunkis command during
military expeditions. The firskul (servant) origin units of the Sultan were
probably formed from prisoners of war and slavesaa®sult of the sultan
taking his traditional one-fifth share of his armpooty’ in kind rather than in
specie.

From the reign of @L.TAN MURAD | these infantry units were created from
Christian male children levied through tkdewirme system from conquered
countries. The corps began to be called Janissarieaning New soldiers.
This formed the conscription of non-Turkish childrenotably Balkan
Christians. Jews were never subjectiéssirme, nor were children from Turkic
and Armenian familie¥. Every five years Ottoman administrators would scou
their regions for the strongest sons of the sdt&tiristian subjects. These
boys, usually between the ages of 10 and 12, vaereforcibly taken from their
parents and enrolled in Janissary training. Therurecwvas immediately
converted into the ways of Islathin return for their loyalty and their fervour
in war Janissaries gained privileges and benéfitthe first place they received
a quarterly salary. Further, they received a sbérfgooty during wartime and
enjoyed a high living standards and a respecteidlssiatus. In the early stages
they had to live in barracks situated in Istanind &dirne, and could not marry

7 Ibid. p. 121.

8 Ibid. p. 108.

° Ibid. p. 113.

% Fodor, PAl: A janicsarok torvényei (The statutedamissaries 1606), MTA
Orientalisztikai Munkakoz0ssége, Budapest, 1989, p.

2 bid. p. 3.

2 bid. p. 7.

3 bid. p. 6.
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until retirement, or engage in any civil trade\ few of the best-looking among
them were retained in the Palace as bodyguardsbridiatest of the Janissaries
were sent to th&nderun(Palace Institution) for educatidhywhere they might
be attracted by the possibility of a glittering exar - perhaps even as high a
position as that of Grand Vizier, the Sultan's pdulechief minister and
military deputy. In this way a distinctive socialogp was formed as personal
servants of the Sultan. Janissaries quickly bectmemost important and
influential ruling group of the Ottoman Empire, glecing the Turkish origin
ruling states. According to the traditional conestren of the Ottoman
bureaucracy the ruling class was divided iMdlkiye (Imperial Institution),
Askeriye (Military Institution) Maliye (Financial Institution) andlimiye
(Religious Institution). The “Servants of the Sofi Porte”, the instrument of
the central power, was strengthened and gainedfisagce in the governance
of the state. Devoted servants of the Sultan weteusted with important
military and administrative appointments and shargwbvernmental
responsibilities. They were sometimes given tinaads and appointed to
important posts, even as governors in the provitfceside the mechanism of
the body of military and administration the abselpower of the potentate was
ensured by thekul systent

2. The emergence of the Eastern Question

The Ottoman Empire, at the height of its power ailgd a huge territory
from the Near East, through Asia Minor to Southtkzasl Central Europe. The
power of the Ottoman Empire culminated in 1683 wtiery lost the Battle of
Vienna. Peace, the Treaty of Karlowitz of 1699, wagde much later and
represented a pivotal moment in the balance of pdéwveen the Ottoman
Empire and its Western adversariée$he Ottoman Empire was forced to cede
many of its Central European possessions, includiumgary. Since the
westward expansion of the Empire was arrested,Ctteman Empire never
again posed a serious threat to Europe and Austria.

% |bid. p. 26.

5 |bid. p. 14.

% fnalcik, Halil op. cit. 120.

" Tuck, Christopher: ‘All Innovation Leads to Hetli: Military Reform and the
Ottoman Empire in the Eighteenth Century. In: Tberdal of Strategic Studies, Vol.
31, No. 3 (June, 2008), pp. 467-502, p. 467.
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The Eastern Questihemerged as the power of the Ottoman Empire began
to decline during the 17th century. Nevertheless Hastern Question did not
truly come to light until the Russo-Ottoman Wardhe 18th century. The first
of these wars, which began in 1768, came to aniredd74 with the Treaty of
Kucuk Kaynarcd? The treaty can be interpreted as permitting Russ&ct as
the protector of Orthodox Christians under the seigaty of the Ottoman
Sultan. Moreover, this allowed Christian nationabv@ments in the Balkan
region culminating in the founding of Serb, Bulgariand Greek national states
in the following century. Another Russian-Ottomaonfiict began in 1787.
Russia entered into an alliance with Austria, thgralarming many European
powers, especially the United Kingdom, France, &wdssia. Austria was
forced to withdraw from the war in 1791, and attez Treaty of Jassy, signed
in 1792, Russia's domination of the Black Sea emed still more. The forced
opening of the Black Sea to Russian trade throhghptace treaties of Kicuk
Kaynarca and Jassy, coupled with the loss of teyrialong the northern shores
of the Black Sea, deprived the Ottoman state ahagr economic bagé.

3. Responses to the Eastern Question

During the 14th-16th centuries the Ottoman stagset as it was on a very
well organised military system and by means of thighly centralised
administrative system, grew rapidly. Profitable &xgion, however, was halted
by the long and exhausting wars at the end of @tk dentury, and by the 17th
century the Empire had started on a long, slowoplesf decline*

18 The Eastern Question covers a wide range of paliéind diplomatic problems in
Europe set by the decline of the Ottoman Empire fEBhm does not refer to any one
and only particular problem, but instead includesidety of issues raised during the
17th, 18th, 19th, and 20th centuries, includingahbaity in the European territories
ruled by the Ottoman Empire. As the dissolutiothef Ottoman Empire was believed to
be imminent, the European powers engaged in a psineygle to safeguard their
military, strategic and commercial interests in @oman domains. Russia stood to
benefit from the decline of the Ottoman Empire. #adHungarian Monarchy and the
United Kingdom deemed the preservation of the Eenfairbe in their interests. The
Eastern Question was put to rest after World Wang of whose outcomes was the
collapse of the Ottoman Empire.

¥ Shaw, J. Stanford: The Origins of Ottoman Miljt&eform: The Nizam-I Cedid
Army of Sultan Selim Ill, In; The Journal of Modekistory, Vol. XXXVII. No. 3.
September, 1965. pp. 291-306, p. 291.

2 Kemal H., Karpat: The Transformation of the OttonState, 1789-1908. In:
International Journal of Middle East Studies, \&)INo. 3 (Jul., 1972), pp. 243-281, p.
246.

% Toker, Hiilya: Turkish Army from the Ottoman Periantil Today, In: International
Review of Military History, No. 87. pp. 105-123., 107.
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The Ottoman Empire had to face two main challengdse internal
challenge came from the search for autonomy irptioeinces, the weakening
power of central government and the declining ¢iffecess of its army, a
series of conflicts and demands for order, secuity regulatory action often
couched on moralistic and religious grounds. By ti@st, advancing
technology, economic systems relying increasinglyiralustry, new forms of
government and administration which generated amlipower constituted the
backbone of external challentfe.

3.1 Reform attempts in the early 18th century

From the beginning of the 18th century severalngits were made to stop
the decline of the power of the Empire, and it $thawt be surprising that the
first were related to the organisation of the miljt system. The first serious
reform in the military field occurred in the era 8iLTAN MAHMUT | (1731-
1754). Firstly, the basic military organisation wassessed with a view to
renewing the entire state organisation, but it desided that the Empire could
overcome its difficulties by establishing an armiyitar to the European
model?® MAHMUT | called in military advisors from the West, mairffrench,
but their ability to enact change was limited, deet had any serious effect.
The Count of Bonnoval reorganized the private lartil corps of the Sultan,
named theHumbaraci Unit, by dividing it into companies, battalionsdan
regiments as in Eurogé.Unfortunately it was almost impossible for him to
reorganise soldiers from the regular army into news.

During the era of @.TAN MUSTAFA Ill (1757-1774) a French officer of
Hungarian origin, namely HANCOIS, BARON de TOTT, was able to achieve
limited success. He was assigned to reform thdléstiUnit and started to train
six hundred artillerymen in accordance with Europeethods. He did succeed
in having a new foundry built to make artillery Kagithane He also directed
the construction of a new naval base and produtioge modern plans for the
defence of the Dardanellés However, the new ships and guns which entered
service were too few to have much of an influenecghe Ottoman army and
could not change the main structure of the Ottomditary system.

3.2 The military reforms of SULTAN SELIM lIlI

This early period of reform was marked by a critiewent when the
Ottoman Empire and Russia signed the Treatiiagfik Kaynarcalt became

#2 Kemal H., Karpat op. cit. p. 245.
% Toker, Hiilya op. cit. p. 107.

** pid.

% |bid. p. 108.
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clear to at least some Ottoman statesmen that borgdtad to be done in order
to recover and return to the Golden Age of the Eengh new understanding of
its problems and fresh solutions would have todaad in order to overcome
the crisis.

This realisation, however, did not fully manifetsielf until 1789 when a new
Sultan, &Lim 11l (1789-1807) ascended the throne in the samer ye which the
French Revolution beganESM Il realised that the Empire needed radical
reform, and his efforts to create a modern armyiccbe attributed not merely
to his desire to strengthen Ottoman military powefight outside enemies, but
also — and chiefly - to the unavoidable necesdigsserting the authority of the
central government. The Ottoman Sultans had to fsxéodic revolts and
assassination attempts from within their own myifaand especially from the
bloated Janissary corps. Seeking ways to revivdligam with unquestionable
fidelity and to end the cycle of palace coupsLI@ lll requested a series of
layihas (reports) from some of his leading senior burestadn order to review
the condition of the army and make recommendatiomsprove it. The reports
stated that the existing military forces were obsoland ineffective. The
Janissary Corps in particular was criticised ondghmunds that most members
were concentrating on their own commercial actgitand so were unable and
unwilling to provide adequate service during camgpsf® In addition, the
experts highlighted the fact that traditional maifit institutions and their
methods are not capable of reform and must, thexebe abolished altogether
and modern methods introduced. Imperial possessiane alienated from the
possession of the imperial treasury and assignedeats as tax farmgtizam)
or to salaried employeesrfin as agenciesane for collecting taxe$’

The revenue created b¥iSM through the tax-farming system allowed him
to achieve his goals. He prepared for remodellihg army to European
standards and tried to reorganise the availables aisi much as possibfeThe
most significant achievement of this period wagstablish théNizam-1 Cedid
Army, that is the ‘New Order which was divided antompanies, battalions
and regiments, the first regiment being establisheti794?° The need to keep
the Nizam-1 Cedidindependent of the Janissaries was clear becausieeco
corruption and degeneration of the latter.

In addition to training with foreign officers,gBM sent officers to military
schools throughout Europe to learn new tactics wedponry, with emphasis
upon learning how military and naval schools wesalglished. There began to
emerge also a small group of men acquainted witsté¥vle languages and the

% nalcik, Halil - Quataert, Donald: An Economic aratl History of the Ottoman
Empire, 1300-1914, Cambridge University Press, Gaigb, 1994, p. 645.

2" Shaw, Stanford J. op. cit. p. 296.

2 Toker, Hiilya op. cit. p.108.

2 Shaw, Stanford J. op. cit. p. 297.
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sciences? In order to lessen the diplomatic isolation of ktate, the Sultan
established permanent embassies in the major Eamogegitals such as Paris,
London, Vienna and Berlit.

The most serious opponents of tizam-1 Ceddidvere theUlema (Islamic
academia) who saw the changes implemented by &sliaviolation of Islamic
law, and the Janissaries, whose existence wasteéhesh by the New Army.
This led to open opposition againgtL81’s policy and reforms were swept
away by the Janissary revolt in I857The Sultan was forced to place command
of theNizam-1 Cedidn the hands of his opponents, and finally he prassed
to abdicate in favour of his cousin. According e tanalysis by S. J. Shaw “the
entireNizam-1 Cedidvas too limited in scope and concept for it toieeh real
success. The new army was no more than an enlargethodernised model of
the rifle and cannon corps created in Istanbulrduthe eighteenth century by
the Count de Bonnoval, the Baron de Tott and othevgas created outside the
established army and had almost no effect off it.”

The reign of SLTAN MUSTAFA IV (1807-08) was short-lived and he can be
merely seen as a puppet of the conservatives wih@laaed him on the throne.
MUSTAFA IV ordered the army to be dismantled and all & #thools and
institutions associated with it to be destroyea.afdl the reforms implemented
by SELIm 11l were replaced by traditional models.

3.3 Reforms in the reign of SULTAN MAHMUD Il

SULTAN MaAHMUD I (1808-1839) rose to the Sultanate after great
disturbances in Istanbul which had claimed thesligé his cousin, &.im I,
and his elder brother, MsTAFA IV. During the initial years of his reign he was
dominated by his Grand Vizier B&TAFA BAYRAKDAR. Since it was
BAYRAKDAR who had occupied Istanbul with his own troopswas able to
control the capital for several months, bringup 1l to power and elevate
him to the throné* Controlling all the power, BYRAKDAR reinstated the
Nizam-1 Cedidunder the name @ekban-1 Cedidbut he kept the new military
regime largely out of sight. Yet soon enough theiskaries again became
enraged over the creation of a Western-style mjlifarce which threatened
their power, position and existence, and once apyay revolted. The end result
was the death of not onlyABRAKDAR himself, but the elimination of the
Sekban-1 Cedids well®*® A most serious disadvantage of the Sultan layhén t

%9 Kemal H., Karpat, op. cit. p. 253.
31 i
Ibid.
%2 pid.
3 Shaw, Stanford J. op. cit. p. 305.
3 Abu-Manneh, Butrus: The Islamic Roots of the Giilta&escript. In: Die Welt des
Islams, New Series, Vol. 34, Issue 2 (Nov., 1994),173-203. p. 179.
% Toker, Hiilya. op. cit. p.108.
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fact that he lacked a supportive cadre to implemiist reforms. They
antagonised many of his state offices and he weasraly criticised also by
those who had vested in th&atus quo ante

After this development MHMUD Il was careful not to openly advocate
reforms which would lead to resistance from tlemaor the Janissaries. He
bided his time, moving carefully on the introduatiof any new policies, until
he was able to decisively confront the conservdiivees opposed to a policy
of non-traditional reform. The most impressive rafe implemented by
MAHMUD Il were those made to the military despite theoltsv of the
Janissaries. MHMUD |l had great changes in his mind for reorganising
military system, but he could not implement anyilutite Janissaries were
suppressed once and for allabMvubp Il had the opportunity and did not fail in
his attempt to reform the military according to \tées ideas of training and
equipment, as&.IM Il had attempted. MHMUD |l believed that the military
was the fundamental component to reform in orddaritag the Empire back to
prosperity. M\HMUD 1l received permission from th&eyhilislamthe highest
religious official in the Ottoman Empire after tBailtan®® and theUlemato
carry on with these reforms. Even thoughHWub Il received support from a
majority of the people, the Janissaries were upgethis attempt to replace
them. Contrary to the last revolt of the Janissaine 1807, however, on this
occasion governing officialdom did not support thegiuse. On 15th June, 1826,
the Janissary corps came togetheEtimeydant and rebelled against the Palace
and the new system once more, but this time theamglkery units of the Sultan
opened fire on the Janissaries and the short vacetheir rebelliori® In order
to ensure that the Janissaries would never agaialtyeall the remaining
members of the Janissaries were hunted down amditexethroughouistanbul
and the Empire. This event ironically became knoas the ‘Auspicious
Event' ¥

Since YLTAN MAHMUD Il was in full control over the government he could
begin to implement the reforms which his brotheti®@ 11l had begun during
his reign. According to ®NFORD J. SHAW, MAHMUD I realised that reforms,
to be successful, had to encompass the entire sfg@p#oman institutions and
society, and not only a few elements of the myitsystem.

One of the most significant ideas ofaMMuUD Il was his concept of the
Ottoman state. The Ottoman Empire was comprisednahy ethnic and
religious groups. However, not all people weretedaequally by the Ottoman

% Katsikas, Stefanos: European Modernity and IsldR&formism among Muslims of
the Balkans in the Late-Ottoman and Post-Ottomaio®¢1830s-1945), Journal of
Muslim Minority Affairs, Vol. 29, No. 4, DecembeR9., pp. 537-543. p. 540.

37 Etmeidani, literally Place of Meat, was so nantednfthe old custom of where
cutting up and distributing to the Janissariesrttaily rations of meat.

3 Toker, Hiilya op.cit. p. 108.

39 Freely, John: A szultanok maganélete, GeneralsPBaslapest, 2006. p. 275.
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government. MHMUD Il embraced the radical idea that all people wittiie
Empire should have sovereignty - in contrast wité medieval concept of the
Islamic Empire. This concept was based on the islagligion and a social
structure which was composed of distinct ordersestdtes. Mahmud’s wish to
change this concept was to become one of the mpsirtant debates of the era
- how to allow all people within the Empire, irrespive of race, religion, or
language, the same rights and freedoms. In ordachi®ve this goal of creating
an equal society, MHMUD 1l realised that he had to abolish timdlet system.
This system was the way in which the Ottoman Empnganised its Muslim
and non-Muslim subjects into separate communitadk, headed by their
respective religious leader.

Themillet system of the Ottoman Empire allowed non-Muslimomunities
a fairly liberal practice of their life styles ammbcial and religious traditions.
However the non-Muslims from time to time were sgbjto many visible
distinctions such as having to paint a wall of tHesuses a darker shade, or
wear certain coloured shoes, wear a trade-markein head gear, even having
to walk on the street rather than the paverfient.

These communities were quasi-autonomous in that d@ldeninistered their
own educational and judicial systems. Before thgagament of Turkish civil
law there were three types of religious law in effen the Empire: Islamic,
Christian and Jewish. Sharia Courts took care lafrie conflicts, the Church
took care of Christian issues, and the Synagogaeslléd Jewish laW. In
return for this quasi-autonomy thaillets collected taxes for the Ottoman
government and helped to enforce social discipline.

Furthermore, Mahmud also wanted to establish asystem of government
administration and used European examples as modeks of the positions
MAHMUD I attempted to reform was the office of tBeyhilislamwho headed
the Ulema the body of experts on Islam law. This title ffisppeared in the late
tenth century, well before the Ottoman Empire wasaldished. The
Seyhilislamwas the chief of the most high-ranking juriscotsand the head
of the body of thaJlema Among his duties was the issuingfatwas, written
legal opinions based on Islamic legal traditionatidition to his religious and
legal duties, theSeyhilislamwas also an advisor to the Sultan, making the
position very important in religious and politidgrms. Mahmud reduced the
role of the Seyhdlislamin respect of government affairs by restricting hi
functions to religious affairs only.

In addition to the institution of th&eyhlislam,MAHMUD Il also wanted to
modify the position of the Grand Vizier. The Graviitierate, the real seat of

“0 Akgiin, Secil: The emergence of the Tanzimat inQtieman Empire,
http://dergiler.ankara.edu.tr/dergiler/19/834/10p4if[ 11. 10. 2011] p. 6.

*1 Oguz, Arzu: The Role of Comparative Law int he Blepment of Turkish Law, Pace
International Law Review, Vol 17., Issue 2, Arti€le
http://digitalcommon.pace.edu/pilr/vvol17/iss229.06..201Dp. 376.
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Ottoman administration, was divided into ministrie§ Civil Affairs and
Foreign Affairs and the Grand Vizier became PrimeiniMer. The
establishment of a Ministers' Council, along witte tcreation of a Military
Council and a Judicial Council, was followed by tlstablishment of
committees for public works, agriculture, trade andustry, some of which
later became ministri¢d.MaHMUD |l also made reforms with regard to how
the bureaucrats were paid. The system which had leelace for centuries
was that officials were paid a fee by those whadu$eir services. Mahmud
eliminated this by instituting a system of direatasies paid from the central
treasury, which he hoped would involve less coianptthan the previous
system. The school system established unde«nID |l also aimed in essence
at training personnel for government senfite.

The reforms established by Mahmud were the beginoitater reforms and
led to a public announcement in the form of an ingbedecree which
inaugurated th&anzimatEra.

4. The Hatt-1 Sharif of Gulhane

The Hatt-1 Sharif of Gulhane literally the Imperial Edict of the Rose
Chamber, was the first of many edicts which strtsdee importance of
modernising the political, social, military, anduedtional systems of the
Ottoman Empire. This document ushered in a newirere history of the
Empire, a period known as tA@anzimat(New Order) Era, which began with
the announcement of thé&ulhane Edict in 1839 and ended with the
promulgation of the first Western-style constitatio 1876.* The Hatt-1 Sharif
of Gulhanewas proclaimed on November 3rd in 1839 only a mattenonths
after MAHMUD |l had died and his soABDULMECID | (1839-1961) had taken
over the Sultanat®. The Edict was announced by Prime MinisteuSvArA
REsID PAasHA to an audience which included all Ottoman notabBtatesmen
and dignitaries together with representatives ofifm states, ambassadors, the
Greek and Armenian Patriarchs and the Chief RabthieoJews were invited to
the ceremony. After its proclamation, the Edict vpablished in the official
state gazette and a French translation was serdrtous European states and
their embassies in Istanbfil.

MUSTAFA RESID PASHA had started his bureaucratic career at the age of
sixteen and had served in various positions abtii@ime Porte. He was one of
the first Ottoman bureaucrats to receive some Hmaopeducation. He
developed his knowledge and understanding of thestWduring his

“2 Karpat, Kemal H. op. cit. p. 255.
43 thi

Ibid.
4 Akgiin, Secil op. cit. p. 1.
“5 Karpat, Kemal H. op. cit., p. 258.
6 Akgiin, Segcil op. cit. p. 1.
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ambassadorships in Paris and London, served s Gfiaigl six times and as
Foreign Minister twice. In addition, between 183%d 839 MUSTAFA RESID
PasHA travelled throughout much of Europe and learngdeat deal about the
West and its ideologl/. MUSTAFA RESID PASHA is known as the author of the
Edict of the Rose Chamber and the first fifteenryed theTanzimatEra were
dominated by hinf®

MUSTAFA RESID PASHA started to read out the text immediately upon the
arrival of ABDULMECID |, the youthful Sultan then only 16 years of a@ethe
enormous crowd listened breathlessly. Followingdkekvery, all the Ottoman
statesmen joined the Sultan in taking an oath lefg@ince to theGilhane
Decree by pressing their hands on the Holy Qfftan.

“There were three radical remedies proposed by Hiagt-1 Sharif of
Gulhane The first of these was that it guaranteed theirstgcof life, honour,
and property ‘for all people’. The last was the k#yase.” TheHatt-i Sharif
declared that all people, no matter their religitamguage, or culture, should
enjoy these fundamental freedoms. The most outistgrasspect of the Edict
was that it was the promise of the Sultan to exfemukrial concessions to all
Ottoman subjects, regardless of their religion ectsBy this Edict all the
Ottoman subjects were granted equal citizenSHor the first time in Ottoman
history the Sultan was confronting his people vatltharter, promising and
taking the responsibility for their welfare. If leeis a lack of security for
property, people remain indifferent to the statd &rs community; no one is
interested in the prosperity of the country, abedras he is in his own troubles
and worries. If, on the other hand, the individiedls completely secure in
terms of his possessions, he will become preocdupigh his own affairs
(which he will seek to expand) and his devotionatal love for state and
community will steadily grow and undoubtedly spumhon into becoming a
useful member of society. The Edict was not biasddvour of either Muslims
or non-Muslims and all Ottoman subjects were gittem status ofOsmanli
Leaders of the non-Muslim communities lost theivifgges and authority over
theirmillet to the central government. It was even notedttieGreek Patriarch
after observing MSTAFA REeSID PAsSHA rolling up the Edict upon the
completion of his recital, and tuck it in his betmarked: "I hope it will never
leave the case it is now tucked M."

Another remarkable element of the Edict was a megsystem of assessing
taxes. That meant the abolition itifzam systent? lltizam was a system of tax
collection, familiarly known as “tax-farming”, whey local officials or

" Abu-Manneh, Butrus op. cit. p. 173.
“8 Akgiin, Secil op. cit. p. 1.

** |pid.

0 Karpat, Kemal H. op. cit. p. 258.

1 Akgiin, Segcil op. cit. p. 13.

*2 |bid. p. 12.
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notables were given a contract to collect taxes @smmission. Whilst the state
became increasingly unable to supervise or everastmtally check the
conditions of tax collecting in the provincettizam became a byword for
extortion of cash and goods from craftsmen andgreasThus the tax farmers
were able to collect higher taxes than in fact @oted for, and then to pocket
the difference. The result was that the state viesidd by ordinary people in
the provinces both for the extortionate tax rases for its failure to protect the
producers within the Empire. A stable and reliaiabe system would alleviate
some of the financial uncertainties existing in Hmapire at this time. This new
tax system stated that every person should pay @xé that these taxes would
be assessed according to a person’s wealth. Aaegustem of taxing would
also decrease the likelihood of corruption.

The last policy prescribed by the document refeieedhe military. The
Edict guaranteed a similarly stable system for ¢bascription of required
troops and the duration of their serviéd& his document stated that all people
should participate in the military, and each memnddghe military should serve
between two and five years, as opposed to serifielprig tenures with the
military.

The edict was not an enforceable constitution.him édict the Sultan had
sufficed by calling the curse of God upon the \imis® It reflected only the
aspects of the previous western revolutions. Theoooe of these revolutions
was the display of rationalist and secular mentaléxpressed as the
Declaration of Rights of Men and Citizens, agalmstarchical society and the
privileges of the aristocracy.The Hatt-1 Sharifof Giilhanewas a response to
the administrative changes which had occurred aritdestern states during the
post-Revolution (French) period and so it developedformative rather than a
revolutionary character. The Muslims were unhappybé regarded as equal
with the infidels, while their counterparts wereatisturbed that they would be
losing some community privileges. Beyond any qoesthowever, th&tilhane
Edict ensured a framework for liberal developmerthie Ottoman Empire, and,
moreover, the Edict opened the way to the emergasica totally new
administrative elite later known as the Young Otoih This group guided the
Empire towards the first Ottoman Constitution thgbhe following decades.

%3 |bid.
>4 1bid.
% |bid. p. 14.
*8 |bid.
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The Development of the European Union’s policy
on State Aid to Public Service Broadcasting
— from early cases to formulated policy —

SZALAY , KLARA

ABSTRACT This paper analyses and contextualizes Communiligypon
State Aid to public service broadcasting. The b&misCommunity action was
laid as early as 1974 when the European Court oftida declared
broadcasting a service. The pressure on the Cornonissn how to handle
financing issues of public service broadcastingmsified as private operators’
complaints claiming infringements of the Treatyrtet to flow in. The
Commission’s passive attitude to the handling es¢hcases eventually brought
actions to court and led to the declaration of ®emmission’s failure to fulfil
its obligations arising from the Treaty. As polisyas being formulated, a
number of documents were published by the Commisai@ an overview of
these is provided. A discussion of the first Comimisdecisions in respect of
State Aid cases will then follow, and those judgemewhich eventually
pressured the Commission into formulating its polilocuments on services of
general economic interest and the CommunicationhenApplication of State
Aid Rules to Public Service Broadcasting are ddmati Details of these rules
will then be elaborated before the paper discussesAltmark judgement - one
which undoubtedly had a strong impact on the exatimn process of the
Commission in State Aid cases. Finally, beforecthecluding remarks, the first
decision based on both the 2001 Broadcasting Coruation and the Altmark
judgement will be examimed.

1. Introduction

The Public Service Broadcasting (PSB) sector wa8009, described by the
European Commission as holding third place (imntetlia following
Agriculture and Transport) in terms of receivingtetaid. The annual figure
from licence fees or direct government aid then @amed to more than €22
billion.* At the beginning, television broadcasting in Ewapas provided by
public undertakings under a monopoly regime, maadya consequence of the
limited availability of broadcasting frequenciegdahe high barriers to entry. In
the 1970s, however, strong pressure was placedembdr States to open up

LIP/09/564
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their broadcasting markets to commercial servicea gesult of economic and
technological developments. Whilst opening the marko competition,
Member States considered the added-value of psélidce broadcasting to the
extent that it satisfied special cultural and slacgeds, and covered areas which
private operators would possibly ignore.

Market opening increased competition, which in tded to growing
concerns about a ‘level playing-field’ for both tstdunded and commercial
operators. Soon, a huge number of complaints weneght to the Commission
by private operators claiming infringements of Alei 87 of the EC Treaty
relating to the public funding schemes establisimethvour of public service
broadcasters.

This paper analyses and contextualizes Communiligypon State Aid to
Public Service Broadcasting. The basis for Commuadtion was laid as early
as 1974 when the European Court of Justice (EQ@Jameel broadcasting to be a
service in the so-called Sacchi case. This immelyiatriggered a thinking
process on how to handle the financing issues bfipservice broadcasting.
The pressure on the Commission intensified as f@ieperators’ complaints
claiming infringement of the Treaty started to flimy and the Commission’s
passive, hesitant attitude to the handling of thesges eventually brought
actions to the Court and led to the declarationttie Commission had failed to
fulfil its obligations arising from the Treaty. Was time for the Commission to
take a more active role in formulating policy. Dhgithis process a number of
documents were published by the Commission, aralarview of these will be
outlined in Chapter 2. To show the developmenthef issue, the paper then
discusses the early decisions of the ECJ in cdsstite aid to public service
broadcasters. Also included are those judgemeffitsh® Court which
eventually pressured the Commission into formugatia policy documents on
services of general economic intefesind the Communication from the
Commission on the application of rules on statetaiPSE in 2001 (further
referred to as the 2001 Broadcasting CommunicatiD@Xails of the rules

2 http://europa.eu/legislation_summaries/audiovisaiaii_media/l26099_en.htm
[02.10.2011.]

* Communication from the Commission on Services efi6al Interest in Europe of
19.01.2001, OJ C 17, pp. 4-23. http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX0BAXC0119%2802%29:EN:N
OT;

current legislation in force includes the Commiadizecision of 28 November 2005 on
the Application of Article 86(2) of the EC Treaty $tate aid in the form of public
service compensation granted to certain undertakemtyusted with the operation of
services of general economic interest, C (20058264 L 312, pp. 67-73.
http://ec.europa.eu/competition/state_aid/legistdigei.html [02.10.2011.]

*0J C 320, 15.11.2001, p. 5-11. http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX@B2XC1115%2801%29:EN:N
OT [02.10.2011.]
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outlined in the 2001 Broadcasting Communicationedadorated in chapter 3.
Following this, the paper moves on to an overvidwhe Altmark judgement.
This is, perhaps, the most significant judgement, ibis undoubtedly one of
serious impact on the examination process by theriiesion in state aid cases.
Finally, before the concluding remarks, the firase which followed both the
2001 Broadcasting Communication and the Altmarkggrdent will be
examined. The process leading up to the revisionthaf Broadcasting
Communication in 2009, as well as the rules of theised Broadcasting
Communication would go beyond the limitations of this essay kil be
published separately.

2. Steps towards formulating policy

This chapter focuses on the first decision of theur€ to have serious
consequences on the broadcasting sector: the Seashi It then moves on to
outline the policy context of the eighties and e with regard to public
service broadcasting. It moves on still further discuss the first Court
judgements and decisions by the Commission whickegpahe way to the
formulated policy issued as the Broadcasting Comaation of 2001.

2.1 The Sacchi case

In the Sacchi case a preliminary ruling was reqeesly the Tribunale di
Biella, Italy. The national court in this case waencerned with penal
proceedings against the operator of a private istavrelay station for being in
possession, in premises open to the public, ofvieten sets used for the
reception of transmissions by cable, without haypagl the prescribed licence
fee. In the procedure, the Italian and German gowents suggested that, since
television undertakings fulfil a task which concednthe public and was of a
cultural and informative nature, they were not utaléngs in the meaning of
the provisions of the Treaty.

In answer to the questions referred to the Coloetyalings were as follows:

The transmission of television signals, includingpge in the nature of
advertisements, comes, as such, within the ruleshef Treaty relating to
services. However, trade in material, sound reogs]i films, apparatus and

® Communication from the Commission on the applaratf state aid rules to public
service broadcasting, OJ C 257, 27.10.2009, p.. hitg://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2@%7:0001:01:EN:HTML
[02.10.2011]

® C-155/73 Guiseppe Sacchi, Reference for a predingiruling: Tribunale civile e
penale di Biella — Italy, Judgement of 30 April #9Http://eur-
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!calsypiod! CELEXnumdoc&lg=en&
numdoc=61973J01562.10.2011.]
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other products used for the diffusion of televisgignals is subject to the rules
relating to the freedom of movement for godds.

In its summary, the court stated that, if certairenMber States treat
undertakings entrusted with the operation of televi as undertakings
entrusted with the operation of services of genecanomic interest, then the
prohibitions on discrimination apply in respectthgir behaviour within the
market. This applies particularly to their commatchctivities, such as
advertising, by reason of Article 90(2), as longtas not shown that the said
prohibitions are incompatible with the performanée¢heir tasks.

In other words, the relevance of the Sacchi judgmexs that it defined the
notion of services (the transmission of televisgignals) and of goods (the
physical medium for the signals). Further, it sfateat the chapter on the
elimination of quantitative restrictions on the drenovement of goods
(currently Article 31) referred to commercial mowtips only, but not to
service monopolies. Accordingly, Community law didt prevent the Italian
monopoly on television advertising. However, thmgple was tempered by an
important condition, namely, that exclusive rigbtghis nature must not have a
discriminatory influence either on trade betweenm¥der States, or on the rules
on competitior.

This decision had the serious consequence of gattie broadcasting
sector, as a service sector, subject to Common éflagigulation. The dominant
paradigm from that time on (to date) is to provigedistorted competition
within the Common Market.

2.2 The context of the 1980s and the 1990s

Following the Sacchi judgement, the eighties broughh them a more
active approach from the part of the Commissiothin field of broadcasting.
For example, the Green Papdrelevision without Frontier§® (1984) was
issued, and this was later followed by the Dirextifelevision Without
Frontiers’ (TWF)' (1989). This period also coincided with the changgi

" Operative part of the judgement, point 1.

8 http://eur-

lex.europa.eu/smartapi/cgi/sga_doc?smartapi!calsjmod! CELEXnumdoc&lg=en&
g]umdoc=61973J0155 [02.10.2011.]

http://www.cvce.eu/obj/judgment_of the_ court_oftics sacchi_case 155 73 _30_ap
ril_1974-en-3d423d60-6cdc-4f74-8alb-b2877ddbf6 18.f2.10.2011.]

19 Television Without Frontiers: Green Paper on tsaldishment of the Common
Market for broadcasting, especially by satellitd anble, COM(84) 300, May 1984

1 Council Directive of 3 October 1989 on the cooation of certain provisions laid
down by law, regulation or administrative actioMember States concerning the
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broadcasting landscape throughout Western Europe, thee emerging
commercial channels ended the monopolies of pbibtadcasting.

The nineties saw even more movement in this respgongly questioning
the existing systems of public service broadcastimg. 994 for example, at the
Uruguay Round thé&eneral Agreement on Trade in Servieess negotiated
(GATS). This was the first time that audiovisualvéees were negotiated in the
context of multilateral trade rules. Although EC milger States, especially
France, argued for introducing a cultural exceptidn the agreement, this was
not accepted by the USA.

The Maastricht treaty (1993) enacted two changes to Community
competition rules, both related to State aid. Then@ission’s responsibility for
enforcing competition rules remained, but the EasspParliament was granted
greater involvement in decision-making throughakeption of the co-decision
proceduré? It also enacted a new title on culture (Articlel)l5nto the EC
Treaty and with it further broadened discretionaxgeption to Article 87(3) EC
with a new subparagraph d) on cultural exception.

The WTO Agreement on Subsidies and Countervailing Meas(A&CM)
entered into force in 1995. These established mewhat kind of potentially
trade-distorting subsidies would be allowed andtwkeedies were available
to countries that felt they had been adverselyctdfk by another country's
subsidies?

There were a number of important policy documeniblished by the
European Commission also in the mid-90s which hnbudogether
“competitiveness” with deepening globalisation rafde and investment and the
liberalisation of regulation, telecommunication ainfbrmation services. All
were, basically, reflections of Al Gore’s origingroposal regarding the
information super-highway, a metaphor successfintyoduced and adopted
world-wide after the 1992 American election.

In Europe, the first policy document published bg Commission was the
Strategic White Paper entitle@rowth, Competitiveness and Employment —

pursuit of television broadcasting activities (828EC), OJ L 298, 17.10.1989, pp.
23-30.

12 Messerlin, Patrick A. — Siwek, Stephen E. — C&mmanuel: The Audiovisual
Services Sector in the GATS Negotiations, In: Bddfi Claude, ed.: AEI Studies on
Services Trade Negotiations, Washington D.C., 2004.
http://www.aei.org/docLib/20040419 book760text.[f62.10.2011.] p. 5.

13 Competition Policy in OECD countries, 1993-19%2ECD 1997.
http://books.google.hu/books?id=CrRWMObi1lUAC&pg=R&1pg=PA14&dq=%E2
%80%A2%091994+Maastricht+treaty+includes+state+am&ce=bl&ots=U7DrpYn
QUt&sig=00x7Cvx4GeCWBraG9PPgC31fyeE&hl=hu&ei=HVaETp
ENcK10QXWqujVDw&sa=X&oi=book_result&ct=result&resm=6&ved=0CEWQ6A
EwBQ#v=onepage&q&f=false [02.10.2011.] p.14

4 http://lwww.globalsubsidies.org/en/resources/a-slygrimer/the-wto-agreement-
subsidies-and-countervailing-measures-ascm [0201Q.2
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Challenges for entering the $Icentury™ referred to as the Delors report;
closely followed by another report entitl&dirope and the Global Information
Society: Recommendations to the European Cothciuoted as the
Bangemann Repotf. The most obvious influence of this latter repogswhe
insertion of the key-word “information society” oithe European vocabulary.
In fact, the DG Information Society now holds tha&tfolio of information
and technology markets and has been particulatgessful in leading the
liberalisation of the telecommunications markeorfrmid-1995 onwards this
DG began to publish studies and policy papers enctimvergence between
telecommunications and the audiovisual se@tdfhe report perhaps raising
most controversy, but certainly a strong politibacklash from the European
Parliament and national press, was published ir6,188titled Public Policy
Issues Arising from Telecommunications and Audi@i€onvergenc& In it
public service enterprises were deemed monopolistit unnecessafy.As a
consequence, political movement intensified and ifested itself in the
adoption of aResolution on the role of public service televisiorthe multi-
media sociefy} by the European Parliament, which was basically a cathio
Commission to lay down guidelines for the promota@fnpublic broadcasting
establishments in order to have a positive publi@ticasting policy. At the end
of September of the same year, Ministers of Cultungt Media in the EU met to
discuss the future of public television servicesEimrope. They came to the
conclusion that maintaining public television wasvdurable and made a

15 White Paper, COM (93) 700, 5 December 1993

18 Official Report, 26 May, 1994, http://www.epractieu/files/media/media_694.pdf
[02.10.2011.]

" Servaes, Jan: The European Information societReaity Check, Intellect Books,
Bristol, UK, 2003.
http://www.google.com/books?hl=hu&Ir=&id=mFOihbUL WL &oi=fnd&pg=PA33&
dg=1995+European+Commission++convergence+initiathieGore+information+sup
erhighway&ots=67vaXBdVs4&sig=BAtQkHYowm4yEwkTt66 MEHb0Q#v=0nepage
&qg&f=false [02.10.2011.] p.40

18 Green paper on the convergence of the Telecomiaimits, Media and Information
Technology sectors, and the Implications for retijpta COM (97) 623

19 Summary Report of KPMG, 1 September, 1996;
http://merlin.obs.coe.int/iris/1996/9/article4.etmih[02.10.2011.]

2 Harcourt, Alison: The European Union and the Retjoih of Media Markets,
Manchester University Press, 2005.
http://books.google.com/books?id=cxyQOhzJgQwC&ddstetPolicy+Issues+Arisin
g+from+Telecommunications+and+Audio+Visual+Convergghl=hu&source=gbs__
navlinks_s [02.10.2011.] p. 77.

% Report on the role of public service televisioraimulti-media society. Draftswoman:
Ms Carole Tongue, session documents, 11 July 188§243/96; Resolution on the
role of public service television in the multi-madiociety. European Parliament,
Minutes (Provisional Edition) of the sitting of B2ptember 1996, 60-68.
http://merlin.obs.coe.int/iris/1996/9/article16 letml
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commitment to guaranteeing adequate financial stgpo such services. The
European Parliament reiterated its commitment toliptservice broadcasting
and the maintenance of the dual media system ithanof its Resolutions in
2010?% Furthermore, the Committee of Ministers of the @clof Europe also
dealt with the issue of public services and adopt®&kecommendation on the
Guarantee of the Independence of Public Servicadirasting® in 1996.

However, something which seemed to be of majortipali importance
happened in 1997 when Member States unanimousiylesupnted th&reaty
of Amsterdamwith the Protocol on the system of public broadcasting ia th
Member StatesThe Protocol declared that “The system of pubtiwadcasting
in the Member States is directly related to the oenattic, social and cultural
needs of each society and to the need to preseedianpluralism.” The
provisions of the Protocol, on the one hand, stitatithe provisions of the EC
Treaty “shall be without prejudice to the competeraf Member States to
provide for the funding of public service broadaaginsofar as such funding is
granted to broadcasting organisations to the fo#fiit of the public service
remit as conferred, defined and organised by ea&mibér State.” There
follows the further proviso: “on the other handglsufunding does not affect
trading conditions and competition in the Commumdtyhe extent which would
be contrary to the common interest, while the sadilbn of the remit of that
public service shall be taken into account.” Thitateament basically
acknowledged the competence of the Commission sarerthe level playing
field whilst leaving funding decisions to the cortggece of the Member States.

The other change which the Amsterdam Treaty enaetated to services of
general economic interest. Article 7d stated th®¥ithout prejudice to
Articles 77, 90 and 92, and given the place ocaufug services of general
economic interest in the shared values of the Umisnwell as their role in
promoting social and territorial cohesion, the Camity and the Member
States, each within their respective powers antimvihe scope of application
of this Treaty, shall take care that such serviopsrate on the basis of
principles and conditions which enable them toilfulieir missions.” This
article gained full importance through the Courteipretation given in the
Altmark case discussed later in the essay.

22 European Parliament resolution of 25 November 2 public service broadcasting
in the digital era: the future of the dual syst&1(0/2028(INI))
http://www.europarl.europa.eu/sides/getDoc.do?tJpereference=P7-TA-2010-
0438&language=EN

% Recommendation No. R (96) 10 of the Committee afisers of the Member States
on the Guarantee of the Independence of Publicd&eBroadcasting
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2.3 First Court decision and First Commission deciens

The first Court decision relating to state subsidiethe public service sector
dates back to 1998. As a result of the hesitanudét of the Commission,
several complaints by private television compdfiagre filed at the Court of
First Instance (CFI). The television companies ddke the declaration of the
Commission’s failure to fulfil its obligations undéhe EC Treaty by not
making a decision on their complaints and by natiating a supervision
procedure on state aid. The Court delivered itst fijudgement in the
Gestevision Telecino caéelt stated that, as the Commission had exclusive
jurisdiction to assess the compatibility of staih \&ith the common market, it
must conduct a diligent and impartial examinatiba complaint alleging aid to
be incompatible with the common market. Moreoviemust act in a reasonable
period of time?® This was indeed a serious urge for the Commistiotake
action and develop a policy towards state aid casfedinancing public
broadcasting.

The first decision on a complaint concerning timarficing of the Portuguese
public service broadcaster R¥Rvas taken on 2 October 1996, followed by
another two decisions in 1999 on the financing efvnpublic channels in
Germany (Kinderkanal/Phoeni&)and the United Kingdom (BBC 24-hour
news)®

According to the press release on the RTP caseCdmemission declared
financing received by the Portuguese public telemighannel not to constitute
state aid. The press release described financampensation” of certain
activities, and in conclusion declared:

“State financing for these activities does not raxskstate aid in so far as it
does not represent an advantage free of chargeesi quid pro quo
(performance of the above non-competitive actisjtie required.*

The approach to view payments from the state fliveting a service of
general interest as compensation for delivering Semvice was short lived.

4 31C brought an action for failure to act before @Fl on 19 December 1995 (case T-
231/95), TF1 on 2 February 1996 (case T-17/96),Gestevision Telecinco on 17 June
1996 (case T-95/96)

% T.95/96, Gestevision Telecinco SA v. Commissidh September 1998. And yet
another case T-17/96 Télévision Francaise 1 SAYVFCommission, 3 June 1999 C
265/6

RIS 1998-9:5/6

%" This decision was never fully published, but thess release IP/96/882 is
informative.

2 NN 70/98 — Germany — Kinderkanal/Phoenix, all Cdssion decisions can be
accessed at: http://ec.europa.eu/competition/s#otedia/decisions_psb.pdf
[02.10.2011.]

29NN 88/98 — United Kingdom — BBC 24 hours news cten

¥ 1P/96/882
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Apart from this case, only once had the Commissised the “quid pro quo”
argumentatioft and both cases were challenged in front of thertCou

In its ruling on the FFSA casé,one relating to a service of general
economic interest, but not to public service breating, the CFI stated: “In
order to classify aid for the purpose of Articleg(Bj7of the Treaty, all that needs
to be determined ithe effect of the aidn competition and not its purpose or its
form.”® The purpose assigned to it cannot be sufficientdézlare the
prohibition of State aid laid down in Article 87applicable, since the Court of
Justice held that Article 8does not distinguish between the measures of State
intervention.. by reference to their causes or aims but definemtim relation
to their effects and that consequently, the allefggmhl nature or social aim of
the measure in issue cannot suffice to shielaihfthe application of Article 87
“The same applies to aid granted to an undertakingusted with the
management of services of general economic intétest

The compensation for the Portuguese public telewischannel was
challenged in the so called SIC cd3&he CFI (again with judge Bo Vesterdorf
as president of the Chamber) ruled that, “... #ut fhat a financial advantage is
granted to an undertaking by the public authoritiesrder to offset the cost of
public service obligations which that undertakisgclaimed to have assumed
has no bearing on the classification of that meass aid...*®. In other words,
by having been appointed a public service broadcaRTP had received an
economic advantage, which it would not have obthineder normal market
conditions. The scheme, therefore, constitutedeSaad. However, State aid
might be compatible with the common market accardim Article 86(2) — as
has been stated before, in the FFSA case.

In its decisions on the Kinderkanal/Phoéhiand on the BBC 24 hour
news® cases, the Commission followed the traditionalteStaid approach.
Compensation for public service obligations wasardgd as State aid, but it
was considered to qualify for the derogation inidket 86(2) as a “service of
general economic interest.”

In brief, the conclusion may be drawn that, betw#®sn period February
1997 and November 2001, the Commission in its dews(a total of 3 cases)
followed the recent judgments of the CFI and thel,E@Iding that a measure

31 Case NN 135/92 French postal services (FFSA)

32 Case T-106/95, Judgement delivered on 27 Feb#9y. Case based on NN 135/92
French postal services (FFSA)

3 |bid. paragraph 139. | changed the original refeecof ex Article 92 to the currently
used numbering.

* Ibid.

% Case T-46/97, Judgement delivered on 10 May, 2000

% Case T-46/97 SIC v. Commission, paragraph 84.

37 NN/70/1998 — Germany — Kinderkanal/Phoenix

% NN 88/98 United Kingdom — BBC 24 hours news chan®6(99) D/ 10201 of
14.12.1999.
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of public service funding involved State aid undeticle 87(1), but might be

justified under Article 86(2) EC. The Commissionnsequently considered
that, in all other cases, there may be a presumpuifoaid that needs to be
examined. This was the approach codified in the @onication on Services of
general economic interest in Europe and the 200loadBrasting

Communication.

2.4 The BBC Licence fee cadd

A third type of approach to State aid cases whieh @ommission applied
may be seen in the BBC licence fee case (oftemregfdo as the “nine digital
channel case”). In order to understand this, a mothe preliminary ruling of
the Court of Justice in the so-called Ferring asenecessary. The ruling dealt
with the State aid character of a new tax introdulog French authorities on
direct sales of medicines to pharmacies. The whtdes were exempted from
this type of new tax by the authorities reasonimgt they were legally obliged
to guarantee the availability of medicines by kagphem in stock. The Court
stated: “...provided that the tax on sales impaseg@harmaceutical laboratories
corresponds to the additional costs actually irenilyy wholesale distributors in
discharging their public service obligations, nssessing wholesale distributors
to the tax may be regarded as compensation fosdghdces they provide and
hence not State aid within the meaning of Artick (Burrently Article 87) of
the Treaty. Moreover, provided that there is theessary equivalence between
the exemption and the additional costs incurredyl@gale distributors will not
be enjoying any real advantage for the purposerttld 92(1) of the Treaty
because the effect of the tax will be to put distrors and laboratories on an
equal competitive footing® In other words, an undertaking was not given
undue advantage, neither was the legal ambit aflar87(1) EC affected, if the
advantages granted by the State did not exceeadsts resulting from the
public service obligation¥. In such a case, no justification or examination of
State benefits under Article 86(2) EC would be seag/*

The BBC started to run special purpose channetstalevision channels for
children and radio channels aimed at Asian aud®raed sports fans. In its
decision on the licence fee case the Commission sefierence to the Ferring
case, noted that “... the aid qualification of fumgdfor the compensation of
public service obligations depends on the questibather or not the funding

39N 631/2001 — United Kingdom — BBC licence fee

“0 Case C 53/00 Ferring Preliminary ruling, Judgenué®2 November 2001

L Ibid. paragraph 27.

“2 |bid. paragraph 29.

“3 Koenig, Christian — Haratsch, Andreas: The Licefise-Base Financing of the
Public Service Broadcasting in Germany after thenatk Trans Judgement, European
State Aid Law Quarterly, 4/2003, p. 569.
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goes beyond the net extra costs of the public serbligation. In such a case
no real advantage would be granted to the BBC coadp® its competitors and
theref%e the measures would not qualify for Stédiein the meaning of Article

87(1).

The principles and methods for assessing the ptiopafity of funding in
the field of public broadcasting were laid down tiee 2001 Broadcasting
Communication (discussed in detail beldW)The Commission decision
interpreted these principles in its decision aralifg first examined questions
of definition and entrustment, in paragraphs 3%%4he decision, it assessed
the proportionality of financing in order to be alib conclude whether this
went beyond the net costs of the public servicégatibn or not. Firstly, the
separation of accounts and sufficient control maidms were identified.
Secondly, the net benefits of the commercial exalicin of the public service
activities were taken into account. The Commis$tamd that the Fair Trading
Commitment and the Commercial Policy Guidelinegrimciple safeguard that
advantages derived from the public service missiom taken into account.
Thirdly, side effects, such as undercutting contpeti in the commercial
market should be avoided by putting relevant meishas in place. In
conclusion, the Commission stated that “the comgigms for the digital
channels does not seem to constitute a measureoplisfionate to the net
public service costs of the BBC, and therefore does constitute a real
advantage Consequently, the measure could not be considerednstitute
state aid within the meaning of article 87(1) £CSome argué’ that the
assessment method the Commission used in thisteggdge compatibility of
the funding under the EC-Treaty is the same asasse cof the traditional
approach that first declares funding to be statkeirmithe meaning of Article
87(1), and then assesses the applicability of agd¢ion under Article 86(2),
although the legal qualification in the end is eliéfnt.

3. The 2001 Broadcasting Communication

The paper set out to describe the broad politicaitext and market
conditions of the ‘80s and '90s, reviewed those r€aecisions which gave
substantial impetus for action and steadily manpeinthe Commission into
issuing a formal policy document and indicated tfieking the Commission
went through in State aid cases by describing #wsobns it had taken in the

4N 631/2001 — United Kingdom — BBC licence fee dini of the Commission
C(2002)1886fin, 22.05.2002, paragraph 24.

52001 Broadcasting Communication, paragraph 29.

5N 631/2001 — United Kingdom — BBC licence fee dieni, paragraph 54.

“" Ibid. Decision, p. 11.

“8 Tigchelaar, Nynke: State Aid to Public BroadcagtinRevisited, European State Aid
Law Quarterly 2/2003, p. 174-175.
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different cases. This chapter will now give an @@~ of what the principles
and methods were that found their way into the tdated policy document of
the Commission.

The Commission first published i@ommunication on Services of General
Interest in Europetn which there was a clear statement on the freedb
Member States to define “what they regard as sesvif general economic
interest on the basis of the specific featuredefactivities. This definition can
only be subject to control for manifest err8t. The Communication in
paragraph 26. referred to Court cases FE®Ad SIC* (described above) and,
in accordance with jurisdiction, stated that congagion granted by the State to
an undertaking for the performance of general @sieduties constitutes State
aid. In the Annex to the Communication there waseation on Radio and
Television? where the following is noted: “It is for the Mentfgtates to decide
whether they want to establish a system of pulgigise broadcasting, to define
its exact remit and to decide on the modalitiegfinancing... The choice of
the financing scheme falls within the competencehef Member State, and
there can be no objection in principle to the cba€ a dual financing scheme
(combining public funds and advertising revenuegher than a single funding
scheme (solely public funds) as long as competitidhe relevant markets (e.g.
advertising, acquisition and/or sale of programniesjot affected to an extent
which is contrary to the Community interest.” Thesiciples found their way
into the 2001 Broadcasting Communication also.

The Communication on the application of state aid rulespublic service
broadcastingpublished November 2001 served to develop a coheaed
transparent procedure for assessing state aid dinepavith the common
market, or distorting competition. It set out thmplcability of Articles 87 and
86(2) of the EC Treaty. Firstly, the Communicatiaddressed the question
whether the financing of public service broadcagtimould be qualified as
State aid under Article 87(1) EC. Secondly, it deped the conditions for the
applicability of the derogation under Article 86(BC for undertakings
entrusted with the operation of services of genecahomic interest. Below is a
brief analysis of the criteria which the Commissg®t out to scrutinise under
Articles 87(1) and 86(2) EC.

3.1 Criteria analysed under Article 87(1) EC

Article 87(1) EC, or other Articles of the Treatlo not give a definition for
State aid. Instead, this Article describes the tmm$ under which State aid is

“9 Communication on Services of General Interesturofe, paragraph 22.

% T-106/95

*L T-46/97

2 Communication on Services of General Interestirofe, Annex |.: State of play for
individual sectors, pp. 19-20.
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incompatible with the common market. The Courtliteefrained from a strict
definition of the term, although it stated:

“A subsidy is normally defined as a payment in cashin kind made in
support of an undertaking other than the paymerthbypurchaser or consumer
for the goods or services which it produces. Aniaid very similar concept,
which however, places emphasis on its purpose arths especially devised
for a particular objective which cannot normally behieved without outside
help. The concept of aid is nevertheless wider thah of a subsidy because it
embraces not only positive benefits, such as sigssithemselves, but also
interventions which, in various forms, mitigate tharges normally included in
the budget of an undertaking and which, withougrefore being subsidies in
the strict meaning of the word, are similar in cheter and have the same
effect.”®®

3.1.1 Distortion of competition and effect on tradebetween Member
States

The criteria of distortion was interpreted broadihere it altered, actually
or potentially, the conditions of competition, oreve it strengthened the
position of an undertaking compared with other utadkeéngs, trade must be
regarded as affectéd.The Communication identified several international
markets where broadcasters competer.g. the acquisition and sale of
programme rights and advertising. It noted that dwenership structure of
commercial broadcasters may also have a cross+beffdet. Market definition
had the purpose of identifying the effects of ti under investigation and a
possible distortion of competition.

3.1.2 Presence of state resources

According to the 2001 Broadcasting Communicatiamricial aid to public
service broadcasters (state budget, levy on T\Gseters, capital injection,
debt cancellation) were normally attributable te tpublic authorities and
involved the transfer of state resources.

In early 2000 a debate arose on whether licencerdeenues should be
regarded as state aid. In her articleGHELAAR®" summarized the arguments
arising in the German literature for excluding fice fee revenues from state
aid, mainly for the reason that there were no Stageurces involved in these

%3 Case 30/59, Steenkolenmijnen, Judgement of 23uBep 961, p.19.
*42001 Broadcasting Communication, para 18.

52001 Broadcasting Communication, para 18.

52001 Broadcasting Communication, paragraph 17.

>’ Tigchelaar, Nynke op. cit.
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cases, as the resources were directly transferoed private persons to the
recipient. “These authors claim that the Preusdekt ruling of the Court of
Justice supports their vieW.In Preussen-Elektra the Court of Justice gave a
preliminary ruling on the question whether legisiat of a Member State
requiring private electricity supply undertakings gurchase electricity from
renewable energy resources at minimum prices higteer its real economic
value constituted state aitf’The Court noted that only aid granted directly or
indirectly through State resources constituted waithin the meaning of the
Treaty. The fact that the purchase obligation waposed by statute and
conferred an undeniable advantage on certain wldiegs was not capable of
conferring upon it the character of State aid witiie meaning of the Treaty.

The Commission, on the other hand, consequentlyearghat the “license
fee system seemed to be more comparable with arsyst parafiscal charges,
where funds were created, financed through compulisantributions imposed
by State legislation and managed and appointedaccordance with that
legislation. According to the Court of Justice, Issystems must be regarded as
State resources in the meaning of Article 87, elvémey were administered by
institutions distinct from the public authoritie¥.In the Preussen-Elektra case
“Advocate General Jacobs observed that the commemordinator of all
relevant cases where the Court of Justice conclushethe concept of State
resources was the State control over the resoumcgsestion.®* In another
cas& the ECJ argued that the wording of Article 87(&)ved to open the
definition of aid not only to aid granted directhy the State, but also to that
granted by public or private bodies designated siatdished by the State.
Eventually, the Court interpretation of State aéntails the transfer of State
resources through a State measure or a measureliglke body designated by
the State, or frees the undertaking concerned fimancial obligations vis-a-vis
the State ®

3.1.3 Favouring of certain undertakings

The Commission’s position on this issue evolvedrdkie years and in line
with relevant jurisprudence. As early as 1996, lwe tRTP compensation
payment cas&, the Commission argued that these payments didormtitute

%8 C-379/98, Judgement of 13 March 2001

% Tigchelaar, Nynke op. cit., p. 172.

% |bid. p. 173.

% |bid. p. 173.

62 Joined cases C-72/91 and C-73/91 Sloman Neptuiff@thAG, Judgement of 17
March, 1993, paragraph 19.

83 Castendyk, Oliver — Dommering, Egbert — Scheuéxander: European Media
Law, Kluwer Law International, the Netherlands, 8Q(. 218.

% NN 141/95 Financing of the public Portuguese tisien
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State aid under Article 87(1) EC. However, the €&hnulled this decision and
confirmed the Commissions new approach taken ez case, BBC 24-hour
news®® namely that “any state measure capable of puttingndertaking in a
more favourable position than its competitors aadtilg an effect on trade
between Member States has to be regarded as falidgr the ban in Article
87(1) EC.*" According to the 2001 Broadcasting Communicatamy transfer

of State resources to a certain undertaking hae tegarded as State &fd.

3.2 Criteria of compatibility of State financing under Article
86(2) EC

In its 2001 Broadcasting Communication the Comnissclarified the
criteria for applying a derogation under Article(36 EC. The Commission
intended not to intervene as long as:

= the service in question is a service of generak@st and clearly defined
by the Member State (definition)

» the undertaking in question is explicitly entrusbgdthe Member State
with the provision of that service (entrustment)

» the ban on State aid does not obstruct the perfarenaf the particular
tasks assigned to the undertaking and the exemfptionsuch rules does
not affect the development of trade to an extentregy to the interests
of the Community (proportionality test).

The test was therefore of a negative characterCibmamission examined

whether the measure adopted was not disproporéidhat

As far as the public service definition was coneérmnd in light of the
Amsterdam Protocol on Broadcasting the Commissilbowad for a wide
public service definition. In two of its decisiofshowever, the Commission
gave some indication as to which activities coutd fall within the public
service remit; namely commercial exploitation obgmammes and advertising
activities should be regarded as non-public a@ivit

As for the second criterion, the Commission notyololoked for formal
entrustment in its examination, but for an appmteriauthority or appointed
body monitoring its application. In other wordse tGommission only granted
an exemption under 86(2) if there was a sufficemd reliable indication that
the public service was actually supplied as mantfate

% Case T-46/97 SIC v. Commission

NN 88/98 — United Kingdom — BBC 24-hour news chelnn
7 |bid. paragraph 24.

%2001 Broadcasting Communication, paragraph 19.

% |bid. paragraph 29.

O |bid. paragraph 47.

" Tigchelaar, Nynke op. cit., p. 177.

22001 Broadcasting Communication, paragraph 43.
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In carrying out the proportionality teStthe Commission always adopted the
presumption that State funding is normally necgssarcarry out the public
service task’ The Commission needed to assess that the aicbtliexaeed the
net costs of the public service mission, thatdt ndt have a negative effect on
market prices (undercutting prices in non-publictiviiees), and that
development of trade within the Community was nffecied to an extent
contrary to its interest.

In the closing paragraphs the Commission acknoveédye fact that the
analysis of the effects of State aid on competitind trade inevitably needed to
be based on the specific characteristics of eattiat&in. Assessment under
Article 86(2) of compatibility of State aid to publservice broadcasters could
only be made on a case-by-case b&sis.

4. The Altmark Trans Judgement®

While Article 87(1) EC was applicable to aid fordemtakings entrusted with
services of general economic interest, State sigissidould be justified by
Article 86(2) EC. In other words, Article 86(2) Bas seen as an exception to
Article 87(1) EC. However, the Ferring judgementailed above seemed to
override this argument inasmuch as in the circuncets of the case the tests of
Articles 87(1) and 86(2) were identical. Conseglyenthere were two
alternatives: either the value of the tax exempéqualled the incremental costs
of complying with the public service obligation,Wwhich case it did not confer
any advantage on wholesalers and was not to bedesjas aid; alternatively, if
the value of the tax exemption was higher thanctigts of complying with the
public service obligation then the tax exemptiongtiuted state aid and could
not be justified under Article 86(2).

Ferring was a case of a tax measure relating te atd, but Altmark was an
issue of finance provided through a public servoacession contract. The
Altmark Judgement expressly stated that a Statesuneavas not subject to
Article 87(1) EC if it had to be regarded as congagion for the services
provided by the recipient undertakings in orderdischarge public service
obligations’’

The importance of the Altmark ruling was seen irtalelishing four
cumulative requirements which must be met to rule the classification of
State aid. These four requirements ‘4re:

3 bid, paragraphs 57-62.

" |bid. paragraph 57.

5 Ibid. paragraph 60.

6 Case C-280/00 Altmark Trans GmbH Regierungsprésidiagdeburg v.
Nahverkehrsgesellschaft Altmark GmbH, Judgemea“ajuly 2003

" Ibid. paragraph 87.

"8 |bid. paragraph 89-93, 95.
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“First, the recipient undertaking must actually @aypublic service
obligations to discharge, and the obligations rbestlearly defined.

Second, the parameters, on the basis of which cosagien is calculated,
must be established in advance in an objectivetmmdparent manner, to avoid
conferring an economic advantage which may favbarrécipient undertaking
over competing undertakings.

Third, the compensation cannot exceed what is sacg$o cover all or part
of the costs incurred in the discharge of publiwise obligations, taking into
account the relevant receipts and a reasonablet foof discharging those
obligations.

Fourth, where the undertaking which is to dischamgblic service
obligations in a specific case is not chosen pumst@ a public procurement
procedure which would allow for the selection oftenderer capable of
providing those services at the least cost to tbmnounity, the level of
compensation needed must be determined on the bfsis analysis of the
costs which a typical undertaking, well run andcaggely provided with means
of transport so as to be able to meet the necepsiilic service requirements,
would have incurred in discharging those obligatjormking into account the
relevant receipts and a reasonable profit for disgihg the obligations.”

Examining the Altmark criteria became one importahment of the
Commission decisions.

5. The first opportunity to apply the Altmark Judgement

In its decision of 1 October 2003 the Commissiors waanted the first
opportunity to apply the conditions set out in H@J's Altmark judgement.

Once the Altmark conditions were not met, and &nsed that the fourth
Altmark condition was not met in the case of the@BBigital curriculum
case’’ the Commission proceeded to undertake an analjise facts under
the auspices of Article 86(2) EC. The examinatigsantually led to declaring
the proposed measures to be compatible with thenmonmarket.

Those schemes which satisfied all the four commti@f the Altmark
judgement, in particular the fourth condition, nmine comparison with the
cost structure of a well-run undertaking, did nohstitute State aid within the
meaning of Article 87(1) EC. They, indeed, need betnotified. However,
those schemes which fail to satisfy all four créeset out in the Altmark
judgement may still be checked against the stasdaid out in Article 86(2)
EC. In other words, the Commission made it cleat, tim its view, the; Altmark
judgement had not changed the applicability of deti86(2) EC. However, the
criteria described in the Altmark judgement becaneimportant asset in the
hand of the Commission to evaluate those scheme$hwhd not been notified

9N 37/2003 United Kingdom — Digital Curriculum
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prior to being put into effect, but, in fact, tucheut to be cases of State aid
during investigations based on Article 88(1) EC.

In its assessment of the measures in the BBC Digitaiculum casé&’ the
Commission first declared the activity an econoone. In order to ascertain
whether the scheme constituted aid within the nmgaoif Article 87(1), the
Commission assessed whether the scheme:

» was granted by the State

= provided an economic advantage

= was capable of distorting competition

» affected trade between Member States.

“The BBC would enjoy direct, unencumbered accesfinancing from the
State and would benefit from a measure that is aailable to other
undertakings. It is important to consider whethachs financing may be
considered to be compensation for carrying outtdipgervice and whether, in
applying the criteria specified in the ‘Altmark’ dgement, the measure may
escape classification as State aid under 8?{1JThe Commission considers,
on the basis of the information available, that therth condition does not
seem to be met in the case of the Digital CurriculThe service was not
awarded as a result of an open public procurenidm.BBC has arrived at the
costs of its proposal using its own internal estes®? “The Court has
consistently held that Article 86 provides for dgation and must therefore be
interpreted restrictively™ “...the BBC complies with the obligation of the
Transparency Directive in keeping separate accoiantsts commercial and
public service activities® “The non-public activities are performed by separa
commercial subsidiaries of the BBC and the accoahtbese subsidiaries are
published in accordance with the UK Companies Att$The Commission
considers that the above mechanisms in princigkgeard that the advantages
derived from the public service mission are tak&io iaccount properly when
calculating the net public service costs.*Therefore, the Commission
concludes that the scheme meets all the conditfonsthe Article 86(2)
derogation.?’

This has not only been the first decision followithg Altmark judgement,
but also one of the Commission decisions dealiity the broader issue of
funding public service moving to the InterfiéfThe question to be answered

80N 37/2003 United Kingdom — Digital Curriculum, $iea 3., paragraphs 19- 26.

8 |bid. paragraph 22.

8 |bid. paragraph 23.

8 |bid. paragraph 38.

8 |bid. paragraph 53.

8 |bid. paragraph 54.

8 |bid. paragraph 58.

8 |bid. paragraph 63.

8 On the topic of public service broadcasting areitiiernet see also Wiedemann,
Verena: Public Service broadcasting, State Aid,taadnternet: Emerging EU Law. In:
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was: does the fact that the service is offered pulaic service broadcaster on
the Internet make it commercial? In other wordswhar does the public
service remit stretch? In the BBC Digital Curriaulucase the Commission
stated that online educational services do not lsagse connection to radio
and television services of the BBC. This move stiobk considered to
constitute a completely new service and was thezedoform of new State aid
subject to notification. Some argue that this denisillustrated a narrow
interpretation of broadcasters’ public service miss and with it the
Commission broke away from its earlier broad dé&bni of the public service
remit® On the other hand, the argument that the Comnmissgpected a new
way of providing public services, but not the contigself, showed that online
educational services were still considered to aiwithe public service remit.
Therefore, the conclusion that the Commission brakey from the earlier
broad definition of the public service remit couldt be justified? It is true,
however, that technological development in the rtieam had fundamentally
altered the broadcasting and audiovisual markets. rieed for public service
broadcasting to diversify publicly funded activition new platforms was
pressing and a good compromise needed to be sioutiig respect.

6. Conclusion

The paper analysed and contextualised Communitigypoin state aid to
public service broadcasting from the early begignip to the adoption of the
2001 Broadcasting Communication of the Commissitinelaborated the
Altmark judgement, as one having a strong effect tbe argumentation
demonstrated in the future decisions of the Comonssand consequently, on
the whole of the Commission’s examination procésghe 2001 Broadcasting
Communication served as a good basis for the Cosimnisto develop
significant decision-making practice in the fielthis process, leading to the

European State Aid Law Quarterly 2004/4., pp. 508:-@&nd Sumrada, Nana — Nohlen,
Nicolas: Control of State Aid for Public Servicedadcasting: Analysis of the European
Commission’s Recent Policy. In: European State l&id/ Quarterly 2005/4., pp. 609-
620.

8 Wiedeman, Verena: Public Service BroadcastingeSkad, and the Internet:
Emerging EU Law, p. 597.

% Sumrada, Nana — Nohlen, Nicolas: Control of Skatkfor Public Service
Broadcasting, p. 615.

L A number of articles unfold the relevance of tHemark judgement, for further
reading see also Koenig, Christian — Haratsch, éastrThe Licence-Fee-Based
Financing of Public Service Broadcasting in Germaftgr the Altmark Trans
Judgement. In: European State Aid Law Quarterly3200 pp. 569-578.;

and Mortensen, Frands: Altmark, Article 86(2) &hublic Service Broadcasting. In:
European State Aid Law Quarterly 2008/2., pp. 289:2
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revision of the Broadcasting Communication in 2089 well as details of the
rules of the revised 2009 Broadcasting Communinatixceeded the limitations
of this essay and will be dealt with in a sepasatiele.

The dominant paradigm for broadcasting servicedoaall other service
sectors, is to provide undistorted competition be tommon market. The
Commission, with the powers and obligations coef@rupon it by the Treaty,
acts to establish the precondition for economicess in the common market.
Consequently, a way of dealing with state fundihghe public service sector,
more specifically with public service broadcasting,order to ensure a level-
playing field for both public service and privateadcasters, whilst at the same
time taking note of, and acknowledging the addddevaof public service
broadcasting needed to be balanced. Member Statasrstrated a degree of
political protectionism as a response to the peeckinegative impact of
competition policy on public service broadcastiegpecially with regard to
guestions of their competence. However, marketspresforced steps to be
taken by the Community. At the beginning, the Cossian tried different
approaches to the issue of public service financlig first, termed the “quid
pro quo” approach, was short- lived and demongtratdy in one single case.
The second, the “traditional approach” ,when finahcompensation for public
service obligations was first declared state aid anly then was derogation
under Article 86(2) EC examined, appears to begtdweral line adopted. The
third, applied in the BBC Licence fee case, appldtbn it appeared that the
advantage did not exceed the costs resulting fre@rpublic service obligation
and consequently, the measure did not constitate aid. Apparently, all three
approaches have certain features in common. Therecompensation element
in all three, and, in fact, the key issue to bendrad in all cases is the
proportionality of the funding involved. The majdifference lies in legal
assessment: whilst, in fact, the first approachsdus even require a statement
of whether the measure does or does not consstate aid as theoretically the
proportionality of funding decides the quid pro guo the second case the
starting point is the declaration of the measurecestituting state aid — and so
only then is derogation examined. Finally, the dh&pproach finds that the
measure itself does not constitute state aid.slrdécisions between 1997 and
2001 the Commission followed the lines appointedthsy European Court of
Justice holding that a measure of public service fundingoimed State aid
under Article 87(1) EC, but might be justified aseavice of general economic
interest under Article 86(2) EC. The principles anethods eventually codified
in a formal policy document, the 2001 Broadcastimnmunication, were, so
to say, market- and juridically-tested before adwptThe Altmark ruling in
2003 was meant to further clarify the distincti@tieen a measure constituting
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or not constituting State afd.lt expressly stated that a State measure was not
subject to Article 87(1) EC if it had to be regaddes compensation for services
provided by the recipient undertakings in orderdischarge public service
obligations. Four cumulative requirements wereldistaed which, if met, rule

out classification as State aid. The impact ofjtliement is far reaching; the
examination of the Altmark criteria became an int@otr element of further
Commission decisions.

No sooner had the 2001 Broadcasting Communicagen adopted than the
Commission was confronted with new challenges stemgfntom digitalisation.
Convergence brought with it the need for public/ieer broadcasters to expand
their scope of activities into new media environtseRublic funding schemes
set to cope with this expansion soon came to temtadn of the Commission
which seemed supportive of a comprehensive unchalista of public service
broadcasting® Nonetheless, the “structural conflict between tloenpetition
principles of the European Treaty and the statuspaactice of public service
broadcasting is both inescapable and likely to beconore salient” The
question to be answered is: How far does the psklizice remit stretcA?As
competition is increasingly, dynamic interactioretvieen the different actors
(Member States, Commission, Court and private dpesg are likely to
multiply to test the limits of the rules establidhby the 2001 Broadcasting
Communication.

%2 |n fact, for a certain period of time this was tfw case. For further reading see
Mortensen, Frands: Altmark, Article 86(2) and PalService Broadcasting. In:
European State Aid Law Quarterly 2008/2., pp. 289:2

% See chapter 5. and also Grespan, Davide: A Busy fée State Aid Control in the
Field of Public Service Broadcasting. In: Europ&aate Aid Law Quarterly 2010/1.,
pp. 88-90.

*Humphreys, Peter: The EU and the Future of P@#iwice Brroadcasting, In:
Sarikakis, Katharine ed.: Media and Cultural Polityhe European Union, European
Studies 24., Rodopi, Amsterdam — New York, 200.09.

% See also Donders, Karen — Pauwels, Caroline: EaroState aid rules and the public
service remit of public service broadcasting indigital age: analysing a contentious
part of European policy and integration.
http://sections.ecrea.eu/Brussels07/papers/donpledf [17.10.2011.], pp. 1-34.
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Obligatory or voluntary? — Participation
in the UPR

SZAPPANYOS, M ELINDA

ABSTRACT The Universal Periodic Review mechanism is a new process for
the control of the implementation of human rights obligations. To date almost
every Member Sate of the United Nations has participated in this process as
targeted by Resolution 60/251 of the General Assembly of the United Nations. Is
it, however, possible that a State does not want to accept either the political
consequences of its inadequate protection of human rights and does not
participate in the process? Is it an obligation to participate in the new
mechanism? Can an international obligation be established by the legal sources
of public international law? Or is participation merely a recommendation
without sanctions? This paper attempts to prove that participation in the
Universal Periodic Review mechanism is an international obligation under
customary law - or is, at least, an emerging rule of international customary law.

1. Introduction

The Universal Periodic Review Mechanism (UPR), médy the Human
Rights Council (HRC)started its operation in 2008. From this pointiine it
has become a live topic among politicians, humghtsi activists and scholars
also. Generally, they see the UPR as a great apptrifor the development of
human rights law and the human rights situatiorttenground, but they also
recognise its weaknesses. According to the preSentetary General of the
United Nations (UN), the UPR ’has great potentmlpromote and protect
human rights in the darkest corners of the wdrllh NGO, UPR-INFO, states
that the UPR is a ‘major innovative developmenthaf United Nations human
rights system® We can find similar opinions in academic circl&athilst it
raises many questions, both substantive and progedo nature, it is,
nevertheless, at least potentially, a powerful ttwolmonitor and eventually

! Human Rights Council: Resolution 5/1, Institutiouilding of the United Nations
Human Rights Councill8 June 2007

2 Ki-moon, Ban, cited on the official site of the iersal Periodic Review
http://www.ohchr.org/en/hrbodies/upr/pages/uprnzepx [26.02.2011.]

% UPR-Info, Analytical Assessment of the UniversatiBdic Review 2008-2010
http://www.upr-info.org/IMG/pdf/lUPR-
Info_Analytical_assessment_of the_ UPR_2008-201A.®»2010.pdf [09.04.2011]
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improve human rights protectiohEnthusiasm is more or less general about the
UPR and the innovations which it brings to the egstof human right
protection under the aegis of the United Natiolthpagh a few criticisms have
also been levelled.

The main innovations in this mechanism (accordimghe original
concept) are: all of the Member States of the U&lraonitored and the review
is repeated every 4 years. Also the basis of thieweis the widest possible, not
restricted to international human rights treaties which the States are
Contracting Parties, but also including the Chadkthe UN, the Universal
Declaration of Human Rights and the voluntary pesdgnd commitments made
by States.Details of the mechanism are in the HRC resoluéisiablishing the
UPR and since the fGession of the first cydldas already ended, relatively
firmly based practice is at our disposal. Desplite tack of any concrete
sanctions in the case of non-participatidn,date participation in the UPR was
complete; no Member State of the UN was omittethftbe review.

The F' cycle of the UPR is, therefore, almost completd #re HRC has
tabled a review of its work on the agenda, inclgdin assessment of the results
of the UPR. The NGOs have also started to work rayldhe necessary
information to this review to assist the HRC. Aseoexample, UPR-INFO
created a document, with Human Rights Watch (ttggdst human rights
NGO) and other NGOs together elaborating an andlytsishelp the HRC
improve its work. In every proposal and analysigeré¢his a main point
concerning the consequences of UPR, the possibiding force of the
recommendations and their implementation. The @alsoaim to establish a
follow-up procedure which monitors the implemergati of the
recommendations and commitments made by the Staler weview during the
UPR. All of these suggestions aim to strengthen WRR. Nowadays

* Bernaz, Nadia: Reforming the UN Human Rights Rutine Procedures: A Legal
Perspective on the Establishment of the Universablic Review Mechanism. In:
Boyle, Kevin (ed.): New institutions for human rtgiprotection. The collected courses
of the Academy of European Law, Oxford Universitg$s, Oxford, 2009 p. 92.

> HRC Res 5/1 op. cit. Annex |, Chapter A, articlparagraphs. (a)-(d)

® Human Rights Council, Calendar of reviews forcstle
http://www.ohchr.org/EN/HRBodies/UPR/Documents/iginbdf [09.04.2011]

" According to Point 38, annex, HRC Res 5/1, afshausting all efforts to encourage
a State to cooperate with the universal periodiere mechanism, the Council will
address, as appropriate, cases of persistent rappecation with the mechanism.’

8 Human Rights Watch, Curing the Selectivity Syndeoifhe 2011 Review of the
Human Rights Council http://www.hrw.org/en/repa2l 0/06/24/curing-selectivity-
syndrome [09.04.2011]

® NGO Proposal on the Structure for the 2011 Reviéthe Human Rights Council’s
Work and Functioning, 6 May 2011
http://www2.ohchr.org/english/bodies/hrcouncil/ddSO_Proposal_Council_Review
_Process_May 2010 _final.pdf [09.04.2011]
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participation in the UPR is almost 100% (as memtbearlier), but what would

happen if monitoring become stricter? Currently heR does not involve a
real legal threat for States, but what if the impéaitation of recommendations
and commitments were to be legally enforceableduid significantly reduce

the willingness of States to participate in sucimechanism - which is a key
point in the success of the UPR.

According to UPR-INFO, ‘the UPR is a mandatory mexfor every State to
undertake™ — but is it? Can this statement be based on Emaices of public
international law? This paper intends to prove thBR-INFO is right in that
participation in the UPR is an international obliga for States — which
obligation is a rule of customary law.

2. The UPR and State Sovereignty

One of the greatest advantages of the UPR is thedyetically, there is no
avoiding it, in that, according to the original cept of the UPR, every Member
State of the UN comes under review during its /dlgurrently this means that
the human rights situation is monitored in everlyfuecognised state in the
world, since such States are all members of thigeusal organisation. From
the formulation of the documents concerning the UMBmber States would
appear to be obliged to participate in the UPR.d&@mple whilst the function
of the HRC to ‘Promote human rights, education #&wmfning as well as
advisory services, technical assistance and cggaailding™* can be exercised
'with the consent of Member States concerned’, tiaftang the UPR does not
depend on the consent of the Stafes.

This fact, that participation in the UPR is obligat for every Member State
of the UN and also the extended basis of the révisaems to be contrary to
the traditional concept of State sovereignty.

Public international law has not elaborated oneelWidecognised definition
for sovereignty, and for centuries experts in tigsiple have analysed different
aspects of this phenomenon and have laid emphasithase which were
important from the viewpoint of their actual resgarWe also find expressions
of sovereignty in international treaties, and thefso concentrate on those
elements of the notion which suit their purposes.

19 UPR-Info, Analytical Assessment of the UniversatiBdic Review 2008-2010 op.
cit.

™ Human Rights Council, GA Resolution, 60/251., R6iffa), 3 April 2008,
A/RES/60/251

12 bid. point 5 (e), ‘Undertake a universal periothwiew, based on objective and
reliable information, of the fulfilment bgach Sate of its human rights obligations and
commitments’ (emphasis added)

¥ HRC Res 5/1 op. cit. Point 1., Annex, |. UniverBatiodic Review, A. Basis of the
review
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For this paper, one aspect of sovereignty is eafgdimportant: according
to the traditional principle of sovereignty, Statese bound by those
international obligations which were explicitly apted by them. In the Lake
Lanoux decision the Arbitral Tribunal declared,ttt@n essential restriction on
the sovereignty of a State [...] could only be adeaitif there were clear and
convincing evidence: Regarding the legal sources of public internationa
law*® international obligations for States can be emhbt by international
conventions and by general rules of public inteomal law, including
customary law, general principles of public intémm@al law and jus cogens
norms® In the first case the consent to be bound by thaty should be
expressed explicitly by signatute, by exchange of instrumenfs, by
‘ratification, acceptance, approval, or accessiorby any other means if so
agreed™® On the other hand, in case of general rules ofipirdernational law
it is more complicated. Customary law in generalbBgatory for all States, but
from its binding force there is an exception: tha&ts of ‘persistent objector’
State€® The ‘jus cogens’ norm is a ‘norm accepted and geised by the
international community of States as a whole asoemnfrom which no
derogation is permitted and which can be modifiely oy a subsequent norm
of general international law having the same chara€ From the definition it
follows that jus cogens norms are obligatory foergvState; there is no
exception to this rul® We know of no exception to the binding force of
general principles of public international law, bittat makes the determination
of the obligations deriving from such norms difficis that their content is
obscure and uncertain.

14 Arbitral Tribunal, Lake Lanoux Arbitration (Franee Spain), 16 November 1957,
(1957) 12 R.I.LALA. 281; 24 |.L.R. 101, point 11.

15 Using as a starting point the Statute of the letional Court of Justice, article 38,
what enumerates the sources to be applied in disfgfore the Court.

'8 There exists also a wide academic dispute abeuetial sources of public
international law: whether customary law and jugerts are separate sources of public
international law, or if jus cogens can be congdas a special, ‘stronger’ type of
customary law. In this paper we will use jus cogass separate category of legal
sources of public international law, since thera iglevant difference between
customary law and jus cogens from the viewpoirthefr obligatory character. See
more about the sources in Herczegh, Géza: Genénalgles of Law and the
International Legal Order. Akadémiai Kiadd, Budap&869 pp. 57-68.

" Vienna Convention on the Law of Treaties, UNTSH,1869, article 12

% Ibid. Article 13.

2 1bid. Article 11.

% gee, as an example, International Court of Judfisteries Case (Norway v. United
Kingdom) 18 December 1951, I.C. J. Reports 19511p6.

ZLVienna Convention op. cit. article 53.

?? |bid. Article 64.
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According to the traditional interpretation of statovereignty, participation
in the UPR is compulsory for states only if theywé@xpressed in some form
their acceptance of such an obligation. This aeoeet in case of international
treaties is always explicit, but in the case ofggahnorms it can also be tacit or
missing® The harmony between State sovereignty and paatioipin the UPR
is a crucial question, because if the obligatomtigi@ation cannot be based on
public international law, it is not mandatory, louly strongly recommended for
political reasons. In this case # participationas enforceable at all; the lack of
cooperation is not a breach of an internationatagent etc. Henceforth we
will examine whether the obligation to participatethe UPR can be justified
under the norms of international law or Abt.

3. International Conventions

In cases of human rights treaties, detecting tleosiéies obligated by them
is quite simple: they can obligate only those Stathich have expressed their
consent to be bound by the treaty, and so are &xiittg Parties to ft

In human rights treaties there are two types ofigabbn for states:
protecting the rights included in the document byfecent means and
procedural obligation®, for example to submit reports concerning the
fulfilment of the previous one. For example, in théernational Covenant on
Economic, Social and Cultural Rights (ICESCR), &ahave undertaken ‘to
take steps [...] with a view to achieving progreskivhe full realisation of the
rights recognised in the present Covenahgind also ‘to submit [...] reports on
the measures which they have adopted and the gsograde in achieving the

3 International Law Association, Committee on therfation of Customary (General)
International Law: Report of the London conferer@)0 http://www.ila-
hqg.org/en/committees/index.cfm/cid/30 [21.04.20pbjnt 18, commentary point (c)
%4 The recognition that some elements of the UPRbeacontrary to the principles of
sovereignty is not new, but the critics mostly aamtcated on the basis of the review.
This paper holds that the sovereignty problemdirgldo the review and also to the
follow-up of the implementation of the final outcerof the UPR are derived from the
same base: the lack of expression of the conseBiladés to be bound by treaties and
the lack of explicit obligations in general ruldspablic international law. See also:
Bernaz op. cit. pp. 78-85.

% See also Vienna Convention op. cit. article 2@ualthe principle of ‘pacta sunt
servanda’, and articles 34-35 about treaties pmogidbligations for third States.

% |n the present paper we use the expression 'prwakdbligation’ as a human rights
obligation to participate in a mechanism which atmsonitor te fulfilment,
implementation of other general or special oblgadito protect or promote human
rights.

2" International Covenant on Economic, Social andu€al Rights, 1966, 993 UNTS 4,
Article 2 paragraph 1
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observance of the rights recognised her&itiThe submission of state reports
demonstrates recognition by states that the obbigad submit periodic reports
is a compulsory obligation under the treatf@s.’

From the standpoint of this paper, the latter, phecedural obligation, is
important, since participation in the UPR is qusteiilar to the most common
procedural obligation, the submission of reportatuxally, during the UPR the
submission of a national report is not the onlyigdilon, but it does require
active participation during the whole procedure. we assemble all the
documents relating to the mechanism we find reswist of the General
Assembly of the United Nations (GA) and the HRCc¢uloents from NGOs,
etc., but we find no international treaties. Thisams that states did not accept
participation in the UPR expressly as an intermai@bligation by expressing
their consent to be bound by an international yrddbwever, does it mean that
no other treaty should be taken into consideratio'® can find cases in
international human rights law when no human rigimstrument, but the
founding treaty of an international organisatiotabkshes general international
obligations for the protection of human rights atgb procedural obligations at
the same time. The Charter (Bogota Charter) ofQhganisation of American
States (OAS) declares respect for human rightsmaeiple of the OA® and
it established the Inter-American Commission on ldarRights to 'promote the
observance and protection of human rights andri@eses a consultative organ
of the Organisation in these matte¥s*Ilt has two sets of functions: those
accruing under the Convention in respect of cotitrgcStates and those
pertaining to the entire membership of the OASspextive of ratification of
the Convention. These latter functions are pretegsfunctions of the
Commission derived both from practice and from @&S Charter itself*
Therefore, ‘all member states of the OAS may fihdniselves subjected to
investigation and report by the Inter-American Cdssion on Human
Rights®? without being a contracting party to special hurrights instruments,
for example the American Convention on Human Rights

8 |bid. Article 16 paragraph 1

2 Gaer, D. Felice: A Voice not an Echo: Universalifdic Review and the UN Treaty
Body System. In: Human Rights Law Review, Vol.@xford University Press, 2007 p.
129.

30 Charter of the Organisation of American Stategyd@a, 30 April 1948, A-41, Article
3 point I

% |bid. Article 106.

32 Smith, R. K. M.: Textbook on International Humaigks. Oxford University Press,
2003 p. 121.

% |bid. p. 125., See also article 19 and 20 of ttefe of the Inter-American
Commission on Human Rights, Approved by Resoluti8@47 taken by the General
Assembly of the OAS, La Paz, October 1979

3 American Convention on Human Rights, San José&@&2mber 1969, OAS Treaty
Series No. 36.
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The HRC was established by the GA as its subsidiegari° and received
its mandate to promote and protect human righsnd so the HRC is
functioning within the UN system. Based on the s example, we should
examine the founding treaty of the JNThe Charter of the UN contains only a
few provisions about human rights protection witthia UN systeni® Although
the UN Charter establishes a general obligationtlier protection of human
rights, none of these provisions contakpressis verbis procedural obligation
for the member states of the UN to let UN organsiino the implementation
of this general obligation. The obligation to pagate in the UPR cannot be
based on these provisions.

Provisions other than the ones dealing with humahts should be
considered also. In Article 2 the Charter decldhas ‘All Members shall give
the United Nations every assistance in any actitakes in accordance with the
present Charte ‘At first glance, Art. 2(5) conveys the impressiaf a
general obligation to give assistance to the Osgdiun.*° Such a general
international obligation basically would also comcéhe protection of human
rights through participation in different mechantssnamong them the UPR.
However, according to the Commentary to the UN €marthe scope of
application of this provision is restricted: ‘thecend part of Art. 2(5) clarifies
that it applies only to enforcement measures tdlkethe SC in the framework
of Chapter VII.** Consequently, even if special human rights ohiligat are
created by the SC acting under Chapter VII of thar@r and Member States
have the obligation to assist in their fulfilmerd, general obligation to
participate in control mechanisms such as the Usiat be legally based on
this article.

To summarise, there is no international obligatimsed on international
treaty or treaties for participation or active cemgiion with the HRC in the
UPR.

% |bid. point 1.
% |bid. point 2.
3" Charter of the United Nations, 1945, San FrangisddNTS XVI
3 |bid. Preamble, 2nd phrase; article 1, paragragtitzle 13 paragraph 1 point b);
article 55, point c); article 62, paragraph 2;@¢ti68 and article 76 point c).
%9 |bid. article 2 paragraph 5.
0 Simma , Bruno (ed.): The Charter of the Unitedidtat, A Commentary. Second
idition, Volume I., Oxford University Press, 2002137.
Ibid.
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4. General Rules of Public International Law

4.1 Customary international law

Norms are considered to be part of customary lathely express thepinio
juris sive necessitatis (opinio juris), so they are accepted as law byntiagority
of the international community (subjective elemeabd also State practice
(objective or material element) follows thémThough the rule of customary
law necessarily contains both elemefits[A] belief, on the part of the
generality of States, that a practice satisfying tbriteria [about the
characteristics of State practice] set out in Rhartorresponds to a legal
obligation or a legal right (as the case may bg)nfo juris sive necessitatis) is
sufficient to prove the existence of a rule of ousary international law’
Therefore, any analysis which aims to detect whethe obligation to
participate in the UPR exists in customary law nsiatt with an examination
of state practice and should theantinue with an analysis of opinio juris.

4.1.1 State practice

Since, in the UPR, it is mainly the executive osyasf Stat& which
participate actively® (physically, verbally)’ in public®® only the intensity of
practice should be examined. According to the i@gonal Law Association
(ILA) *General customary international law is cted by State practice which
is uniform, extensive and representative in chardcand ‘Although normally
some time will elapse before there is sufficiersgbice to satisfy these criteria,
no precise amount of time is requirédState practice concerning participation
in the UPR will therefore be examined, to determiviesther or not it fulfils
these criteria.

In October 2011 the 12th session of the 1st cytlbe UPR was held, and
since the whole cycle ends in 2011 a precise cionl can be made
concerning the Member States of the UN which hédnemdy participated in the
procedure. To date, including the 12th sessionryeWdember State has
participated actively in the UPR. Even before ¢mgl of the 1st cycle it was

“2Statute of the International Court of Justice dp.Atticle 38 paragraph 1 point b;
International Law Association op. cit. point 10dd®art I. point 1.

3 International Law Association op. cit. points 9-10

** Ibid. Part Ill, point 16.

“5 |bid. Part Il, point B 9.

“% |bid. Part Il, point A 6.

" |bid. Part Il, point A 4.

“8 |bid. Part Il, point A 5.

9 Ibid. Part I, point C 12.
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guite obvious that all States acknowledge the encst of the mechanism, since
every State had made statements or drafted recodatiens for States under
review during the first cycle of the UPR. They halgerefore in some way

already participated in the mechanism.

As to uniformity, the ILA states that State praetghould be internally and
collectively uniform. The first means that the sthBas to behave in the same
way on every occasion, so not only participatingtie UPR only once, but
several times even, if the status of the Stateoisthe same. Participating
actively in the mechanism cannot be fulfilled obly being under review, but
also being a member of the troika. This meansriiwdt States took part in the
UPR at least twice, once as a State under revieMpaoe or more frequently as
a troika member. The collective uniformity meanatttdifferent States must
not have engaged in substantially different coridiiéds mentioned before, the
majority of UN members have already taken parthim YPR as a State under
review or as a troika member in the way it was gnibed by the resolution of
the HRC> Consequently, it seems that the overall partimpadf States in the
UPR fulfils the criteria of uniformity.

As to the criteria of extensive and representgiinaetice, the ILA states that,
even if State practice is to meet these critehis, does not mean universalify.
In simple terms, extensive and representative iggcheans that the majority
of States follow the practice and this majoritylintes those ‘States whose
interests are especially affectédin the case of the UPR, this criterion can be
considered fulfilled, since not only the majority N Member States follow
the rule, but almost all of them, including the insignificant members such as
the permanent members of the Security Councilitembers of the HRC etc.

Finally, in respect of the time factor, the ILA Repstates that there is no
precisely determinable time limit which is requireit is a question of
accumulating a practice of sufficient densi®yThere are norms of customary
law which have emerged in a relatively short timir-example, sovereignty
over air space One cycle of the UPR takes 4 ye#rsnd the question is
whether this is appropriate. Since, participatiorthie UPR fulfils other criteria
of intensity a detailed analysis of the time fagsonot necessary.

*0 International Law Association op. cit. Part Il ppC 13.

*L HRC Res 5/1 op. cit.

*2 International Law Association op. cit. Part Il ppC 14 (i)

%3 International Court of Justice, North Sea ContiakShelf Cases, (Federal Republic

of Germany v. Denmark, Federal Republic of Germanyetherlands), 20 February

1969, I.C.J. Reports 1969, p. 3, point 74.

z: International Law Association op. cit. Part Il ppC 12, Commentary, point (b)
Ibid.

%% The periodicity of the second and subsequent sywlk be 4.5 year. See HRC

Resolution 16/21, Review of the Work and Functignirfi the United Nations Human

Rights Council, 12 April 2011., A/IHRC/RES/16/21. Wex Point | B.3

281



SZAPPANYOS, MELINDA

To summarise, State practice concerning parti@dpatin the UPR
mechanism seems to fulfil the criteria wdus. Basically, this means that the
existence of the norm of customary law is provedefyeon the base of State
practice, and no further analysis is needed (ktrégteaking) in connection with
opinio juris. In our opinion, however, since the time elemeanguite weak in
case of this norm, and also since this norm ofoenaty law is possiblyn statu
nascendi, it is reasonable to examine also the subjectiement as thoroughly
as possible.

4.1.2 Attempt to avoid further analysis

Generally, proving the existenceayinio juris beyond any doubt is contrary
to the nemo ultra posse tenetur maxim. However, in the case of the possible
norm of customary law, obligatory participationtie UPR provides a sound
and excellent starting point to avoid such an aisiythe HRC was established
by a resolution of the GA and also the UPR as a neghanism for the
examination of human rights on the grodhdasically, according to the UN
Charter, the resolutions of the GA are not obliggtobut merely
recommendatory? and so it would seem fruitless to examine the abov
resolutions establishing the HRC, since they caruwottain obligations for
Member States of the UN.

However, there is one further possibility open 0 the GA resolution on
the establishment of the HRC was adopted by 178sybfand so there is a
statement of the ILA which should be mentioned a#i. W\Resolutions accepted
unanimously or almost unanimously, and which eviaadear intention on the
part of their supporters to lay down a rule of intgional law, are capable, very
exceptionally, of creating general customary lawtbg mere fact of their
adoption.®® Though the resolution was adopted ‘almost unanglytt in the
opinion of the ILA it can not be considered asanstcustomary law, because it
fails to fulfil another important criterion, beca&usot all representative groups
of States were present at the voting. In this casegrding to the ILA, a general
rule of customary law could not be created. If weegpt the later position, it
means that the GA resolution in question does reste a norm of customary

*"HRC Res 5/1 op. cit.

%8 Charter of the United Nations, op. cit. Chapter IV

*9GA Official Records, 72nd plenary meeting, Wedngsd& March 2006, 11 a.m.,
New York, A/60/PV.72 http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/N06/272/60/PDF/N0627260%ilenElement
[25.04.2011]

®0 International Law Association op. cit. Part IV RoA 32.

®1 General Assembly (GA) (2006) Official records ABY.72. op. cit. The draft
resolution adopted by 170 votes to 4, with 3 aligias. The delegations of 2 States
informed the Secretariat that they intended to wofavour.
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law instantly’® although we treat the GA resolution 60/251 at tleas
‘rebuttable evidence’ adpinio juris.®®

4.1.3 Opinio juris

According to the ILA, ‘there is no reason why a @eth Assembly
resolution should not provide the inspiration fdre tformation of a new
customary law** and ‘Resolutions of the General Assembly can joragriate
cases themselves constitute part of the procefedbrmation of new rules of
customary international la®. In the case of the possible norm of obligatory
participation in the UPR, the first option seemsb® more relevant, and so
other documents about the details of the proceses wedopted after this GA
resolution®®® It should also be added that this is merely aipig, and not
necessarily the case. Proving the GA resolutioabdishes or indicates the
customary law is extremely difficult, since not wprthe results of the voting
should be taken into consideration, but also thecipe language of the
resolution and the circumstances of its adoption.

Though the resolution did not create an instarg nfl customary law, we
can still consider this resolution as an evidenca norm of customary lawn
statu nascendi. This view can also be supported by the fact ehatn if the vote
for the resolution was not unanimous, every Staléchvvoted againSt or
abstained from votin§ or did not participate in the votifighas already
participated in the UPR. Therefore the analysishef resolution results in the
same conclusion that State practice is clearly mmauns and the examination of
opinio juris unavoidable, even if, by the nature of thingss timalysis cannot be
fully proved and complete. What should be taken ounsideration in the first

%2 |n our opinion the statement according to thattia event of a lack of unanimity, (i)
a failure to include all representative groups @& will prevent the creation of a
general rule of customary international law’ is always reasonable, but the proof of
this position is the subject of another paper.

%3 International Law Association op. cit. Part IV ppA 29

® |bid. Point A 30, Commentary

% bid. Point A 31

% See the background documents at
http://www.ohchr.org/EN/HRBodies/UPR/Pages/BackgidiDocuments.aspx
[25.04.2011]

°” General Assembly (GA) (2006) Official records AlBY.72. op. cit.

% |nternational Law Association op. cit. Part IV ppA 29, Commentary point (c)

% |srael, Marshall Islands, Palau, United State&megrica, See General Assembly
(GA) (2006) Official records A/60/PV.72. op. cit.

O |bid. Belarus, Islamic Republic of Iran, Bolivani&epublic of Venezuela

™ Ibid. Liberia, Dominica, Dominican Republic, Catévoire, Central African
Republic, Equatorial Guinea, Seychelles, Eritrdaad; Cambodia, Kiribati, Democratic
Peoples’ Republic of Korea and Papua New Guinea
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place is that, although the resolutions of the Gaveha recommendatory
character, they can create obligations as welhique cases. For example, the
creation of a new subsidiary organ of the GA iresofution has an obligatory
character. However, it does not mean that everyigion of such a resolution is
obligatory. The provision concerning the dutiestbé HRC including the
undertaking of the UPR is obligatory for the HR®@aits establishment, and it
is also obligatory for the newly established org¢arwork out the details of the
mechanisnf® However, participation in the UPR is not obliggtdor Member
States of the UNpso facto because of its included in a resolution of mainly
obligatory character. However, it can still be gatory as evidence of customary
law. If we accept the opinion of the ILA, it podgitfollows also from the
formulation of the text. According to the ILA Reptmormally the term ‘should’ is

a sufficient indication that the rule in no morarthrecommendatory. Hence the
choice of ‘shall’ is usually significanf® The GA resolution consistently uses the
latter expression. We can find a further proohim statement ofGROJMENEZ, the
representative of the delegation of the BolivariRepublic of Venezuela. Mr.
Jiménez before the voting on the draft resolutiédB0APV.72 drafted ‘reservations’
to subparagraphs (e) and (f) of paragraph 5. Hedsthat the delegation does not
‘understand “reservation” as criticism’, but it medthat these paragraphs are not
obligatory, they are not binding on the BolivarlRepublic of Venezuela. In other
words, they have no political or legal effect*.In our opinion the Bolivarian
Republic of Venezuela wanted to adopt the ‘persistbjector’ position, since it
realised the forming rule of customary law in respé obligatory participation in
the UPR.

To summarise, we are convinced that the obligatioStates to participate
in the UPR is an emerging rule of internationalteosry law, since State
practice in respect of participation is extended eepresentative and there are
traces of evidence proving the existenceopinio juris although these are
sporadic. In our opinion the proving of the exisrof such a rule will be
easier after the elapse of time, and probably #ief" cycle of the UPR.

4.2 Jus cogens

Since a quite remarkable number of scholars argiwoed that jus cogens
norms derive from rules of customary [ait is reasonable and necessary to

2HRC Res 5/1 op. cit. Point 5 (e)

3 Institute of International Law, 61-1 Yearbook (598177, cited by International Law
Association op. cit. Part IV Point A 29, Commentapjnt (c).

" General Assembly (GA) (2006) Official records AlIBY.72. op. cit. Statement of the
representative of the Bolivarian Republic of Versalbefore the voting on draft
resolution A/60/PV.72

S There is another relevant opinion according totjicogens norms on the filed of
human rights derive from the general principlepublic international law, and so their
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examine whether the obligation for participationtie UPR as amn statu
nascendi rule of customary law can be considered jus cogens’® To answer
the question as to whether jus cogens norms indiudean rights obligations
seems to be easy. They obviously ti.here is an almost intrinsic relationship
between peremptory norms and human rights. Modteo€ase law in which the
concept of jus cogens has been invoked is takemithghuman rights’® but the
enumeration of these human rights norms with jugens character is much
more difficult, since there are neither internatibireaties containing the
exhaustive list of these norms nor there is a cgted elaborated and widely
accepted by scholars. The jus cogens charactdneoptohibition of torture,
genocide and slavery, the right to life, basic rowh humanitarian law is not
disputed’’ but there are scholars who think that the lishigh longef?

Apart from those extreme opinions, according toolhiuman rights as a
whole belong to jus cogefisno list contains the obligation for participate in
mechanisms which aim to monitor the fulfilment afnian rights obligations.
An obligation for States to allow the internatiomalmmunity, an international
organisation or independent experts to monitor ithplementation of their
substantive human rights obligations cannot befigdtby norms with a jus
cogens character.

Besides the formal approach, there are also sonerialaarguments which
deny the affiliation of the rule of obligatory paipation in the UPR to jus
cogens. First, jus cogens norms are mainly prabits; such as the prohibition
of use of force or the prohibition of genocide,, état this argument alone is not

formulation is different from other fields of intetional law. Simma, B. — Alston, P.:
The sources of human rights law: custom, jus cogedsgeneral principles. In:
Australian Yearbook of International Law, Vol. 1388-1989. p. 107.

® In our opinion it is quite well grounded that thee of obligatory participation in the
UPR is an emerging rule of customary internatidamal Therefore the analysis of
general principles of public international law ionmection with the UPR as a whole
and the participation in it is not strictly requdre

" Bianchi, Andrea: Human Rights and the Magic of Gugens. In: The European
Journal of International Law Vol. 19 no. 3. pp. 443.

8 |bid. p. 491.

" Shaw, Malcolm N.: International Law™@&dition, Cambridge University Press, 2008
p. 9.; See also Draft articles on Responsibilittdtes for Internationally Wrongful
Acts, with commentaries, 2001
http://untreaty.un.org/ilc/texts/instruments/eniglommentaries/9_6_2001.pdf
[19.02.2011] Commentary to article 40 points (3)-(5

% Whiteman, M. M.: Jus cogens in international laith a projected list. In: Georgia
Journal of International and Comparative Law, Viglissue 2, 1977 pp. 625-626. Also
the most generally referred national documentRéstatement of Foreign Relations
Law of the United States gives a broader listsrgif702 (1987), cited by Parker, K. —
Neylon, L. B.: Jus cogens: Compelling the Law ofhtéin Rights. In: Hastings
International and Comparative Law Review, Vol. 1288-1989 p. 430.

8 parker — Neylon op. cit. p. 442.
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enough to prove that the possible obligation instjoa does not have the jus
cogens character, since there are other jus cagenss which are exceptions.
These include, for example, the right to self-deteation and the right to life.
On the other hand, the legal nature of the possiblgation to participate in
the UPR is also different. Whilst jus cogens noares basicallynon facere (not
to be done), the participation in the UPR fa@ere obligation (to be done).
None of the above arguments lone can prove the tHclus cogens
character, but, based on formal and material apprdagether, the main
consequence is that the obligation to participatthé UPR is not a jus cogens
norm.

5. Consequences

Based on the above evidence, our opinion is tleap#nticipation of Member
States of the UN in the UPR is an obligation degvirom a rule of customary
international law, or at least this rule is in thecess of formation. In this
chapter this papers attempts to analyse some aspHctthe possible
consequences of this statement, especially thesigtent objector’ status and
the responsibility of States which break this fieustomary law.

5.1 Possible persistent objectors

‘If, whilst a practice is developing into a rule general law, a State
persistently and openly dissents from the ruljlitnot be bound by it® Even
if the formulation of a rule of customary law catrie prevented by the
objection of some States, because the practice stillyfulfil the criteria
analysed before, these States can, under certaimwgtances, prevent this rule
from having binding force in respect of themselvBso criteria: ‘persistently’
and ‘whilst a practice is developing’ should beraikged carefully to be able to
decide whether there are States among the MembggsSof the UN in this
position in respect of the rule of obligatory peipation in the UPR?
According to the ILA, the objection is persistehitiis repeated ‘as often as
circumstances requir&® and it should be expressed ‘when the customaeyisul
in the process of emergin The first condition also expresses another imiplici

8 International Law Association op. cit. Part Il ppC 15. Although there are some
concepts which aim the limitation of the persisteijector doctrine ‘where the ripeness
of a customary human rights law is at issue’, lurtiiv the traditional concept is
preserved. See Lau, Holning: Rethinking the PensigDbjector Doctrine in
International Human Rights Law. In: Chinese Jouaidhternational Law, Vol. 6.,
2005-2006 pp. 506-507.

8 0Open’ objection requires no further explanatibar the ILA has already given.

8 International Law Association op. cit. Commentargint (d)

8 |bid. Commentary, point (b)
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criterion: the objection should also be consist&amn analysis of the fulfilment
of these criteria should be carried out in respédivo different situations: if
the rule of participation in the UPR is alreadyeaisting norm of customary
law and if this rule is an emerging rule of custoyrlaw.

As to the first situation, if we consider this rubs an already existing,
crystallized norm of customary law it means tharéhis no possibility for new
States to claim ‘persistent objector’ status, siteerule’s process of emerging
has been completed. In this case the only que&ievhether or not there are
already one or more ‘persistent objector Statelse Btates which can be
considered as ‘persistent objectors’ are those twhave persistently rejected
obligatory participation in the UPR before the ralgstallised. According to
official records, the GA resolution establishing tHRC - and also the UPR -
was adopted with 4 votes against and 3 abstentibims. delegations of 15
States did not participate in the vote, and ofeh&stated that they would have
been voted in favour of the resolution. Applyinge tlyeneral ‘persistent
objector’, rule it seems that those States can dmesidered as ‘persistent
objectors’, who did not vote in favour of the dradsolution A/60/PV.72 and
have not as yet participated in the UPR (continucestated on every possible
occasion and consistent). Until the"1gession there was only one state which
fell into both categories - the Bolivarian RepulifcvVenezuela. On the basis of
its abstention during the voting on the draft ragoh, and the fact that it has
not yet participated in the UPR either as a Stateureview or as a member of
the troika - and also its statement before the Yoits ‘persistent objector’
status was well-justified. However, the final outeof the UPR should also be
examined, and from this it is clear that the Bdii@a Republic of Venezuela
has not totally distanced itself from the mechani®mn the very first session of
UPR this State made comments and drafted recomriensigor the States
under review, indirectly acknowledging the reasamthfie existence of the UPR.
Also on 19 July, 2011 it submitted its nationalogpo the HRC, and so its
‘persistent objector’ status cannot be justifiedcduse its objection was not
truly persistent even before the™session. Consequently, if participation in the
UPR is an already existing, crystallized obligation States under customary
law it is obligatory for all Member States of thenitéd Nations without
exception.

As to the second situation, if we consider thigras a norm of customary
law in the process of emerging, then, in this caseprding to the ‘persistent
objector’ rule, there is still a possibility for &d&s to establish the ‘persistent

8 For example, in the Fisheries case (United Kingdofdorway) the United Kingdom
attempted to prevent the recognition of the persisbbjector status of Norway stating
that the 'the Norwegian Government had not consilstdéollowed the principles of
delimitation’. International Court of Justice, Féstes case (United Kingdom v.
Norway), Judgment of December 18th, 195I: I.C. p&ts 1951, p 137.

87 General Assembly (GA) (2006) Official records ABY.72.
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objector’ position if their objection is persisteand so the analysis will focus
on the question of which States have still the jpdig to gain this status. As
mentioned earlier, in some way every Member Statethe UN has
acknowledged the UPR by voting or participationisTineans that every State
has excluded itself from the ‘persistent objecitatus at least for the moment.
It is hard to predict when a rule of customary lawerystallized — when, that is,
the process of emerging ends. Looking at the ptesiumation, in theory, it
would not be impossible that there will appear &tainh later cycles which
would like to achieve ‘persistent objector’ stattwever, validity would be
extremely difficult to prove, since, to be ableaocept that the practice was
consistent, the earlier signals of recognition wlomlean that a long period of
time would need to pass.

5.2 State Responsibility

According to the annex to the HRC resolution conicey the details of the
UPR the HRC itself and the members of the inteomati community will assist
in the implementation of the outcome of the reviemd ‘After exhausting all
efforts to encourage a State to cooperate withuthigersal periodic review
mechanism, the Council will address, as appropriedases of persistent non-
cooperation with the mechanisffi.it means that the HRC can start another
process within its competence; for example, it appoint a proxy or examine
the problem during a complaint procedure if specaiditions are fulfilled?
Therefore, if participation in the UPR is not atemmational obligation, it means
that the responsibility of the State which does ocwmbperate with the HRC
cannot be invoked.

Does the situation change in the case of the URRriicipation is a rule of
customary law? Obviously, if it is an obligationden customary law when a
State does not participate in the process, it isremch of an international
obligation‘:’0 If the other criterion is also fulfilled, the bais attributable to

8 HRC Res 5/1 op. cit. point 38

8 The GA resolution, which established the HRC asghiocedures was previously
examined and, although the legal nature of therabmpetencies of the HRC is more
difficult to examine, the basic conclusions areikinto those in respect of the UPR.
The biggest difficulty is that the other competenoéthe HRC had precedents, since
the GA resolution established a new organ, but tked€ommission on Human Rights
and its duties and procedures as a starting poirerefore the customary law basis, for
example, is more solid in case of the special gtoes and the complaints procedure.
% 'There is a breach of an international obligatioratState when an act of that State is
not in conformity with what is required of it byahobligation, regardless of its origin
or character.” Thus, according to the Draft arabe the Responsibility of States, the
legal source from which the obligation derivegislevant. Draft articles on the
Responsibility of States for Internationally Wronb#Acts op. cit. Article 12
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the State and there is an internationally wrongfat®™ Consequently the

responsibility of the State which does not complyhwthis rule of customary
law can be invoked.

Which State or States can invoke the responsiBilRgcording to the draft
articles on State responsibility, the injured State invoke the responsibility ‘if
the obligation breached is due to: (a) that Statividually’.”*> However, the
Draft articles deal also with the ‘injury arisingoin violations of collective
obligations, i.e. obligations that apply betweerrenithan two States and whose
performance in the given case is not due to oné Stalividually, but to a
group of States or even the international commuuisy a whole® This
provision states that a State which belongs togtisip and is specially affected
can invoke the responsibility, or, if the breach tbé obligation radically
changes ‘the position of all the other States tackvthe obligation is owed with
respect to the further performance of the obligefid any of these States can
act.

If we consider obligatory participation in the URR a forming rule of
customary law it is obvious that the internationeéponsibility of the State
which does not cooperate with the HRC cannot beked, since the latter
behaviour is not a breach of an international @ian, because such an
obligation does not exist. However, if we recogmseticipation in the UPR as
a crystallized norm of customary law, the lack ebgeration, if attributable to a
State, results in an internationally wrongful detthis latter case which State or
States can invoke the responsibility of such aeSt&articipation in the UPR is
an obligation owed to the international communisyaawhole with respect to
the principle of the universal promotion and pratec of human rights and it
also follows from the concept of the UPRIn our opinion a breach of an
obligation to participate in the UPR cannot falden Article 43, Paragraph (b),
point (ii), because it would not basically change performance of the general
obligation of the protection of human rights foe tbther States. Therefore the
responsibility of a State which breaches the oliligacan be invoked by a
specially affected Staté.Although there has been no such breach of the
obligation to date, many possibilities are conceied’

Consequently, if the obligatory participation ofatss in the UPR is an
obligation under customary international law, wize8tate does not participate

bid. Article 2.

92 |bid. Article 42.

% |bid. paragraph 11, Commentary to Article 42.

 |bid. Article 42. paragraph b point i

% HRC Res 5/1 op. cit. Preambulatory paragraph t&gvaph 5 point (e)

% Draft articles on Responsibility of States forelmtationally Wrongful Acts op. cit.
article 42 paragraph (b) point (i)

" For example, if, in the practice of a State tteedinination against nationals of
another State (mother State) in their enjoymemitushan rights is obvious, the mother
State can be considered as a specially affected. Sta
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in the process it breaches an international olidigatind, if it is attributable to
the state in question, its international respohgibtan be invoked by States
which are especially affected by the internatignaltongful act according to
the general rules of State responsibility.

6. Conclusion

From the analysis, the consequence follows thdtpagh the obligation to
participate in the UPR mechanism depends on thdéingnkess of States
motivated by political risks, it can also be deterad at least as an emerging
rule of customary law - hence an obligation unddrlic international law with
legal consequences.

For now it is impossible to determine exactly ifsthule is an emerging one
or an already crystallized one. A breach of thisgime obligation could induct
progress in this analysis but would not be favolerét the idea and purpose of
the UPR. The other possible factor which could geathe consequences of this
paper in the future is the passage of time anddutycles of the UPR.
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Andor CsizmadiaDie Universitat Pécs im Mittelalter (1367-)

Andor Csizmadial université de Pécs au moyen age (1367-)
RomanLaszl4: A munkaltatoi jogok természeatér

Pap Tibor: A hazassagon Kkivili leszarmazasra vonatkegalkotas
fejlédése —Budvari Robert: A hazassagon kivul szlletett gyermek
jogéllasa és a természettudomanyos targyi bizonféfédése

Heinz Paul: Az anyagi felebsség szabalyozdsa a Német Demokratikus
Koztarsasdg munkajogaban — Gerhiarege Az allampolgéri jog fasiszta
eltorzitdsa

TakacsBéla: A vallalatok 6sszevonasa és az 0sszevonasok gagdasa
hatasa

Hoozlstvan: A népesedéspolitika néhany elméleti kérdése
Rechtshistorikerkonferenz in Pécs (1965): Die Higdhechte und die
Staatstheorien im Zeitalter des Dualismus

KocsisMihdly: A jogforrasok ugye a buntgljarasban

Molnér Istvan: Elelmiszer-termelés — féldvédelem

Bibliografia: Az egyetem oktatéinak és tudomanyoslgdzdinak
szakirodalmi munkéssaga 1945-1966.

Kislégi DénesAz incestus tilalma

Hodz Istvan: A népesedéspolitikai intézkedések és aagdmg helyzet
hatasa a szlletési ardnyszdmokra Magyarorszagoét ailkghaboru
kozotti idsszakban

FesztINandor— Tamad_ajos: Az Uj gazdasagi mechanizmus polgari jogi
vonatkozasainak néhany problémaja

GerhardHaney A jog és erkolcs

Vargyai Gyula: A katonai kozigazgatds és az ellenforradafiham
keletkezése
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57.
58.
59.

60.
61.

62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.

73.
74.

75.
76.
77.
78.
79.
80.

81.

Pall JozsefA szerddés teljesitésének megeitése a PTK-ban
RéveésKaroly: A visszaesés probléméja a bubtegban

RomanLaszl6: Munkajogunk néhany kérdése a gazdasagi mechanizmus
reformjanak tukrében

CsizmadiaAndor: A 600 éves jogi fetktatas torténetélb (1367-1967)
Vargha Léaszl6: Uber die Faktoren, die das Ergebnis einer
Handschriftenvergleichung hauptsachlich beeinflu&amen

Foldvéri Jozsef:Die deterministische Begrindung der strafrechtliche
Verantwortlichkeit

RudolfLorant: Az adasvétel szabalyozasanakstiise a kizsdkmanyolo
tarsadalmakban

Molnar Istvan: A munkamulasztasbol etelartérités néhany kérdése a
termebszovetkezeti jogban

T. Pap — R. Halgasch Die Rechtsverhaltnisse zwischen Eltern und
Kindern in der sozialistischen Gesellschaft

Antal Adam Problemii goszudarsztvennopravoviih i adminisztra-
tivnopravovih dogovorov v Vengerszkoj Narodnoj Redsike

Roman Laszl6: A szervezeti jellefy bel$ szabalyzatok természete
kilonos tekintettel a kollektiv széiésre

Vargyai Gyula: Nemzetiségi kérdés és integracié. Adalékok Jaszkébs
nemzetiségi koncepciojanak értékeléséhez

Judilstvdn:Munka és erkolcs

MarkosGyorgy: A megyei tanacsi szervek ter§egevekenyséege

Tremmel Fléridn: A bizonyitds és a bizonyiték fogalma a
buntebteljarasban

Antal Adam Hauptziige und zeitgemaRe Probleme der territorialen
Koordinierung in der Ungarischen Volksrepublik

Molnar Istvan: A féldtulajdon és a féldnyilvantartas kaplesa

Bruhdcs Janos: Az ENSZ Kkisérlete Namibia (Délnyugat-Afrika)
nemzetkozi statusanak rendezésére

J. DehaussyA nemzetkdzi jog forrasai és a jog nemzetkozidsa — E.
Melichar: A koézigazgatasi jogtudoméany féflése Ausztridban - K.
Opalek:A jog motivaciés hatasa

Current problems of socialist jurisprudence

A Magyar Tanacskoztarsasag allamarol és jogardlq1969)
CsizmadiaAndor: A pécsi egyetemalapitds 600. évforduljara6{-
1967)

Pall Jozsef: A hazastars oroklésének néhany kérdéseszpridvezeti
jogra tekintettel

Entwicklungsfragen der Verwaltung in Mitteleurop&®ed. Andor
Csizmadia

Laszl6 Roméan Einige theoretische Fragen des Zusammenwirkens de
Gewerkschaft und des sozialistischen Unternehmens

293



Former volumes of Studia luridica

82.
83.
84.
85.
86.
87.
88.
89.
90.
91.
92.
93.
94.
95.
96.
97.

98.
99

106.
101.
102.
103.
104.

105.

Bibliografia: Az egyetem oktatéinak és tudomanyoslgdzdinak
szakirodalmi munkéissaga 1967-1971.

Antal Adam VerfassungsméaRigkeit und Verfassungsschutz in der
Ungarischen Volksrepublik

Tibor Pap Les exigences sociales et la modification de ladeila
famille

Ott6 Bihari: L'organisation de I'Etat socialiste - une orgarisatde
I'Etat moderne

JozsefrFarkas Der subjektive Geltungsbereich und der objektivefaig

der Rechtskraft im ungarischen Zivilprozel3

JozsefFarkas (Red.) Wissenschaftliche Konferenz tber die Haagt#n
des sozialistischen Vertragssystems

FerencBenedek Die conventio in manum und die Formlichkeiten der
EheschlieRung im rémischen Recht

Bibliografia: A Pécsi Tudomanyegyetem Allam- és tlidgmanyi Kara
oktatoinak szakirodalmi munkdssaga 1972-1976.

Laszl6 Roman Uber die Rechtsstellung der Arbeitgeberorgane,
insbesondere in der Unternehmenorganisation

Antal Adam L’activité gouvernementale en Hongrie
FerencBenedekEigentumserwerb an Frichten im rémischen Recht
Jozsef Farkas (hrsg.): Beitrdge zu den rechtlichen Fragen des
Umweltschutzes

Andor Csizmadia, Alajos Degré, Erika Somfai Filoné Etudes sur
I'histoire du droit de mariage de Hongrie

Adam Antal, Benedek Fereng Szita Janos (szerk.): Jogtorténeti
tanulmanyok. Emlékkdnyv Csizmadia Andor hetvenedikletésnapjara
Jozsef Foldvari: Einige Bemerkungen zum neuen ungarischen
Strafgesetzbuch

Emil Erddsy. Der technische-wissenschaftliche Fortschritt uneé di
strafrechtliche Verantwortlichkeit

LajosTamas Das Verantwortlichkeitssystem der Investitions\daytr
Laszl6Vargha Die Teilrechtskraft im ungarischen Strafverfahren

Adam Antal, BenedekFereng¢ Farkas Jozsef (szerk.): Kauser Lipot
Emlékkdnyv

Lajos Szamel La resposabilité de I'administration pour le dommag
causé

Bibliografia: A Pécsi Janus Pannonius Tudomanyegyetem Allam- és
Jogtudomanyi Kara oktatéinak szakirodalmi munkéasgdy 7-1982.

Laszl6 Kiss Possibilité de décentralisation de la Iégislation
administrative en Hongrie

Adam Antal (szerk.): A 100 éves Kislégi Nagy Dénes tudomanyos,
oktatoi és kolbi életmiivérsl

AdamAntal (szerk.): Jubileumi tanulméanyok 40.
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106. Antal Visegrady Die Rolle der Gerichtspraxis in der Entwicklung des
sozialistischen Rechts

107. Jozsef Farkas The main questions of Hungarian international civil
procedure law after the codification of privatesimtational law

108. Lajos Taméas Kommissionsvertrag - als einer der Rechtsrahmereifie
Kooperation

109. Adam Antal (szerk.): Dr. Holub Jbézsef és dr. Irk Albert pécsi
professzorok munkassaga

110. JanosBruh&cs Le régime international de la navigation sur le Oz

111. AdamAntal (Red.): Die Promotion zum Ehrendoktor von fP@®erhard
Haney und Prof. Gerhard Hoffmann an der Janus Péusmtniversitat

112. Miklés Kengyel Rechtsschutzanspruch und die Rechtsschutzbedurfnis.
Beitrage zur Theorie des Klagerechts

113. Harro Otto: A népesedéssel kapcsolatos orvostudomany léjoget
hatarainak megvonasara irdnyulé megfontolasok a @iléBzdvetségi
Koztarsasagbankrddsy Emil: Gondolatok a magzatelhajtas blubjegi
szabalyozasanak kérdésér

114. Adam Antal (szerk.): Dr. Faluhelyi Ferenc tudomanyostath és
tudomanyszervéi munkassaga

115. LaszloKecskésStaatliche Immunitéat und Verantwortlichkeit fir &den

116. Jozsef Farkas Die zivilprozeRrechtliche Stellung der Auslander in
Ungarn

117. Die Promotion von Prof. Dr. Harro Otto zum Ehrenidokan der Janus
Pannonius Universitat

118. AdamAntal (szerk.): Tanulmanyok Szamel Lajos tiszteletére

119. AdamAntal (szerk.): Szamel Lajos és Kulcsar Kalman a Jannadtaus
Tudomanyegyetem diszdoktorai

120. Antal Adam Tendances du développement de I'ordre constitugioda
Hongrie

121. Antal Adam Le contréle de la constitutionnalité des actes admatifs
et gouvernementaux en Hongrie

122. Bibliografia: A Janus Pannonius Tudoméanyegyetem adll és
Jogtudomanyi Kara oktatéinak szakirodalmi munkas<s&i3-1990.

123. Hamza Gabor, Kajtar Istvan, Zlinszky Janos (szerk.): Tanulmanyok
Benedek Ferenc tiszteletére

124. KorinekL&szl6 (szerk.): Tanulmanyok Foldvari Jozsef tisttae

125. Bibliografia (Osszeallitotta Adam Antalné). A JanuBannonius
Tudomanyegyetem Allam- és Jogtudomanyi Kara okiatoi
szakirodalmi munkéassaga 1991-1996.

126. Petrétei Jozsef (szerk.): Emlékkonyv Adam Antal egyetemi tanar
szlletésének 70. évforduldjara

127. Gabor Hamza, Istvan Kajtar, Attila Pokecz KovéacsJanos Zlinszky
(hrsg.):lura antiqua — iura moderna. Festschrift fur FerBanedek zum
75. Geburtstag
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128.

129.
130.

131.

132.

133.

134.

135.

136.

137.

138.

139.

140.

141.

142.

143.

144,

145.

146.
147.

148.

149.

Petrétei Jozsef (szerk.): Emlékkdnyv Bihari Otté egyetemnéta
sziletésének 80. évforduldjara

Szerkesztési hiba folytdn a sorozat 129. szadmajelent meg!
FenyvesiCsaba, Herke Csongor (szerk.): Tanulmanyok Eédy Emil
professzor tiszteletére

A PTE Allam- és Jogtudomanyi Kara oktatoinak szzdaimi
munkassaga 1997-2002. (Bibliografia) Osszeallitattam Antalné
FenyvesiCsaba,Herke Csongor (szerk.): Emlékkényv Vargha Laszl6
egyetemi tanér sziletésének 90. évforduldjara

Korinek Laszl6, Kéhalmi Laszld, Herke Csongor (szerk.): Emlékkényv
Ferencz Zoltdn egyetemi adjunktus halalanak 2@rdufdjara

Korinek Laszl6, Kéhalmi Laszlo, Herke Csongor(szerk.): Emlékkonyv
Irk Albert szuletésének 120. évforduldjara

Néra Chronowski (ed.): ,Adamante notare.” Essays in honour of
professor Antal Adam on the occasion of hi8 B&thday
BaloghAgnes,Hornyak Szabolcs (szerk.): Tanulmanykoétet &g Emil
professzor 80. szlletésnapja tiszteletére

TremmelFlérian, MészarosBence,FenyvesiCsaba (szerk.): Orvosok és
jogaszok a buntétigazsagszolgaltatasban. Dé1siszl6 Emlékkonyv

Gal Istvdn L&szlo, Kshalmi Laszlé (szerk.): Emlékkényv Losonczy
Istvan professzor halaldnak 25. évforduldjara

FenyvesiCsabaHerke Csongor,MészarosBence (szerk.): Bizonyitékok.
Tiszteletkotet Tremmel Florian egyetemi tanar @bletésnapjara
CsefkoFerenc (szerk.): Unnepi kotet. Ivancsics Imre egyetdocens,
decan emeritus 70. szluletésnapjara

Kiss Gyorgy, Berke Gyula, Banké Zoltan, Kajtar Edit (szerk.):
Emlékkdnyv Roman Laszl6 sziletésének 80. évfordudoj

A Pécsi Tudomanyegyetem Allam- és Jogtudomanyi Kaktatdinak
szakirodalmi munkassaga, 2003-2007 (Bibliografias£2allitotta Kajtar
Istvanné, Karoliny Eszter, Saaghy Ferencné

Csap6 Zsuzsanna (szerk.): Unnepi tanulmanykotet Bruhaésos)
professor emeritus 70. sziletésnapjara

Zsolt Gyorgy Balogh et al. (eds.): Selected Essays of Faculty of Law
University of Pécs

ChronowskiNora, Petrétei Jozsef (szerk.): Tanulmanyok Adam Antal
professor emeritus szlletésének 80. évforduldjara
AndrassyGyorgy,Vogl Mark (szerk.): Az emberi jogok és a nyelvek
Zsolt GyorgyBaloghet al. (eds.): Essays of Faculty of Law University
Pécs, Yearbook of 2010

FenyvesiCsabaHerke Csongor (eds.): Pleadings. Celebration volume of
Professor Tremmel Flérian’s 70th Birthday

Zsolt GyorgyBaloghet al. (eds.): Essays of Faculty of Law University
Pécs, Yearbook of 2011
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