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About the Decision of the Constitutional Court be Criminal Use of Totalitarian...

About the Decision of the Constitutional Court on
the Criminal Use of Totalitarian Symbols

AMBERG, ERZSEBET

ABSTRACT As the pre-requisite for being taken under legdhatity, the
various phenomena require assessment. Human candedarded as
harmful for the society appear in various life aiions and produce a very
colourful image. It is a crucial question, howevbow the legislature in a
given area evaluates and legally manages the sft#dbarmful conducts on
an imaginary harm scale.

In our legal system conducts deemed as culpablemawraged by the
tools of Criminal Law. The scope of punishable béha types may be
modified in compliance with the continuously chaggienvironment.
Accordingly, it is a permanent duty to be awarethad fact that Criminal
Law has to function as a sanctioning cornerstontlegal system.

The study examines the requirement of ultima réast resort) as a
criteria derived from constitutional Criminal Lavit focuses on the recent
decision of the Constitutional Court in the field Griminal Law that
interprets the last resort role of Criminal Law @onnection with the use of
totalitarian symbols like the five-pointed red star

1. Introduction

This study focuses on a rather neglected aspeé€riofinal Law: its
ultima ratio (last resort) nature. The everyday meaning ofltatn term
“ultima ratid’ is "last try” or "last argument”. This paper wibutline how
this principle manifests itself in the legal dogmaif substantive Criminal
Law and what significance it has in the Hungariagal system, in which
Criminal Law is taken into consideration only aast resort among all legal
tools.

The punitive power of the state can be disclosetherbasis of the rigour
of sanctions of the Criminal Code. The rules of tianch of law are able to
legally constrain one of the most precious valddsumankind, i.e. freedom,
thus it is highly recommended to give it profounonsiderations while
determining its limits and the extent to which 8tate may interfere in this
value. The issue ofultima ratid’ can arise quite frequently, whether it
applies to the qualification of a behaviour typecatpable (punishable), or
to the scale of penalty for a particular crime beitgy more austere, or to the
drafting of amendments to statues affecting th@eas punitive actions. An
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AMBERG, ERZSEBET

example for the latter is the Constitutional Caamhulling the provision of
the Criminal Code prohibiting the use of totaligarisymbols and declaring it
as unconstitutional. This decision refers to thet faat Criminal Law can be
regarded as a last resort of protection and in eciom with this specific
crime, as a restructuring and orientating guidelirtas paper will attempt to
provide an overview of the factors that influencéd decision of the
amendment of the Criminal Code on banning totdditarsymbols. These
aspects cannot give a general directive regardingsaes and degrees listed
in the Criminal Code of Hungary, they can, howeeentribute to filling the
niche of the abstract contentwdfima ratio.

2. A brief summary of the last resort nature of Crminal
Law

The everyday meaning of the Latin teuftima ratio means last try,
ultimate decisive argument. Decision no. 30/199Zuésl by the
Constitutional Court bestowed thétima ratio principle on Criminal Law,
and the reasoning for the decision initiated thegasof this term in the legal
jargon, "Criminal law is the ultima ratio in the system degal
responsibility. Its social function is to servethg sanctioning cornerstone
of the overall legal system. The role and funcobreriminal sanctions, i.e.
punishment, is the preservation of legal and meorams when no other
legal sanction can be of assistance.... It is a negment of content
following from constitutional criminal law that tHegislature may not act
arbitrarily when defining the scope of conductshb® punished. A strict
standard is to be applied in assessing the negegsit ordering the
punishment of a specific conduct: with the purpalsprotecting various life
situations as well as moral and legal norms, thelgoof criminal law
necessarily restricting human rights and libertieay only be used if such
use is unavoidable, proportionate and there is tlteoway to protect the
objectives and values of the State, society andetmmomy that can be
traced back to the Constitutiort.Based on the cited linesltima ratio is to
be understood from an aspect beyond Criminal £#veets the requirement
that in the legal treatment of specific behavigyess, criminal sanctioning

! Decision no. 30 of 1992 (26.V.), Reasoning Partgvint 4.
http://hunmedialaw.org/dokumentum/154/01_301992_Ainlal.pdf, [06.06.2013.]

2 According to Ferenc Nagy and Géza Tokaji, fromaspect beyond Criminal Law,
ultima ratio refers to the comparison of Criminal Law and tdmdyond it, whereas
from an aspect within Criminal Law, it refers tetbomparison of the measures of
the Criminal Code and the preference for a moretermeasure. See: Nagy, Ferenc
— Tokaji, Géza: A magyar bintgpg altalanos része (The General Part of
Hungarian Criminal Law). Korona, Budapest, 1998 5. 60.
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About the Decision of the Constitutional Court be Criminal Use of Totalitarian...

should be selected as the appropriate measure,dfher judicial branch is
able to provide assistance in reserving law anerord/hen the Decision
was issued (1991), in the years following the cleaofyregime of 1989 in
Hungary, there was a great deal of uncertaintyrdiga the role of criminal
justice.

The role of Criminal Law as a sanctioning cornarstm the overall legal
system projects a role well beyond Criminal LavelitsEmphasizing this
role of the given branch of law, as pointed outloy Criminal Code, is still
necessary in order to raise awareness about therautof criminal justice.
The general Ministerial Reasoning of the new Crahi€odé does not
explicitly mention the termultima ratio, but it does emphasize its
significance, when proposing that the role of CniatiLaw as a cornerstone
should be restored, as a requirement with regartheonew Code. The
European Union also urges the application and mpeise development of
criminal justice in the sense aftima ratio, as it was pointed out in one of
the press releases on criminal justice issued @yEtiropean Commissidn.
In the above-mentioned document, the organisatifimes the requirements
of coherent and consistent criminal policy. Thetfmost crucial guideline to
be mentioned was that criminal measures should balapplied as a last
resort. The guideline decrees that criminal sanstiare to be preserved for
specially severe crimes. It points out that théctstespect of fundamental
rights guaranteed by the EU Charter of FundameRights and the
European Convention on the Protection of Human Rigite adhered to.
Finally, it states thatevery decision on what type of criminal law measur
or sanction to adopt must be accompanied by cleatutl evidence and
respect the principles of subsidiarity and propomlity.” It is apparent that
the application of Criminal Law as a last resornd dts subsidiarity and
proportionality play a crucial role in the interiwatal and EU context of
criminal justice. Above this, the question arisisg what is the clear and
factual evidence of the last resort nature of tiervention of Criminal Law
in the case of the use of totalitarian symbols.

The actual and precise meaning and contentiltdina ratio is least
developed in Hungarian legal literature. The stat@siand comments of the
textbooks on Criminal Law are contradictory and ao¢ clear on whether
ultima ratio ought to be treated as a characteristic within dogmatic
system of Criminal Law defining its role or as asibaprinciple. Several
questions arise, a few of wich are: Is it the symorand/or the explanation

® Namely Act C of 2012 on the Criminal Code, carrte iorce on 1th July 2013.

* European Commission — Press Release Towards anggale use of criminal law
to better enforce EU rules and help protect taxpgymoney, Brussels, 20th
September, 2011 http://europa.eu/rapid/press-reléBsl 1-1049_en.htm,
[06.05.2013.], p. 1.
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of subsidiarity? Is it a completely independent princifler does it appear
as an umbrella term for necessity and proportioyfalor in a triad with the
aforementioned two terms, can it be regarded asriminal judicial
cornerstone and does it play a role in the legiiioneof Criminal Law?

In my opinion — considering the above mentioned iflens of the
Constitutional Court and the remarks of the relévegal literature -ultima
ratio of Criminal Law is an institution ensuring the stitutional constraints
of criminal justice, which carries independent megnand content. The
application of Criminal Law as a last resort, tleeessity of punishment and
the proportionality of the restriction of fundamaintights are three separate
categories which have the significance of basiagipality in criminal
justice. | regard it as necessary to ifima ratio as an independent basic
principle, as within the context of our legal systet explicitly expresses
criminal judicial responsibility. The applicatiorf the sanction system of
criminal justice may arise only after various, pitppand secondary attempts
and considered principles.

The significance ofilltima ratiois that it serves as the theoretical foundation
for the management of antisocial and offensive biela by the tools of
Criminal Law. It is a self-limiting institution o€riminal Law that protects
fundamental rights by establishing boundaries derirention for all
branches of the judiciary. It plays a major roletive decision-making
process whether to apply criminal judicial tools mandling undesired
conducts violating or endangering social order.fasas the application of
Criminal Law as a last resort can be justifiedhia triminalisation process,

® This view is represented by the following authdrsBalogh, Agnes — Hornyak,
Szabolcs: A bintéjog alapjai (The Basics of Criminal Law, Educatibraaterial).
Kodex, Pécs, 2008 pp. 19-20.; 2. Balogh, Agnes th,TKlihaly (eds.): Magyar
bintebjog. Altalanos rész (Hungarian Criminal Law, Gelerart). Osiris,
Budapest, 2010 p. 35; 3. Foldvari, Jozsef: Magyantéjog. Altalanos rész
(Hungarian Criminal Law, General Part). Osiris, Bpdst, 1997 pp. 36-37; 4.
Gorgényi, llona — Gula, Jozsef — Horvath, Tiboraesb, Judit — Lévay, Miklés —
Santha, Ferenc — Varadi, Erika: Magyar bitijees. Altalanos rész (Hungarian
Criminal Law, General Part). Complex, Budapest,2pp. 69- 70; 5. Nagy, Ferenc:
A magyar binté{jog altalanos része (The General Part of Hungaiaminal Law).
HVG-ORAC, Budapest, 2010 pp. 43-44. and pp. 59-60.

® So: 1. Bard, Karoly — Gellér, Balazs — Ligeti Kata- Margitan, Eva — Wiener A.,
Imre: Biintetjog. Altalanos rész (Criminal Law, General Part)JKKKerszdv,
Budapest, 2002 p. 9; 2. Santha, Ferenc: Béraeyagi jogi ismeretek (Altalanos
rész) (Substantive Criminal Law Skills). Bibor, Miéc, 2004 p. 12.

" Dr. Belovics, Ervin — Dr. Békés, Imre — Dr. Bus@&#la, — Dr. Domokos, Andrea
— Dr. Gellér, Balazs — Dr. Margitan, Eva — Dr. MainGabor — Dr. Sinku, Pal:
Buintebjog. Altalanos rész (Criminal Law, Gerenal Part)/G+*ORAC, Budapest,
2009 p. 55.
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it intensifies the legitimacy of the fact, and thgh that, the legitimacy of
criminal justice itself.

From a criminal political point-of-viewJltima ratio may seem to be a
counter-criminalization argument prior to the dewmison penalisation as
well as a decriminalisation argument with regarcthie current law. The
latter impact can be observed in the Decision ef @wonstitution Court on
the use of totalitarian symbols.

3. The blameworthiness of using totalitarian symba

The various phenomena and conducts require cohtissassment as the
pre-requisite of being taken under legal authorijuman conducts
appearing in various life situations produce a veojourful image. In a
given saocial context, specific behaviour types bardeemed as useful or as
harmful. It is a crucial question, however, how tbgislation in a given era
judges and legally manages the effects of harndgobact on an imaginary
harm scale.

Conducts deemed as culpable are managed by treedbGriminal Law
in our legal system, with due consideration of poet, though, that it is no
duty of this judicial branch to persecute and cniatize all conducts of
negative impact. Criminal justice cannot estabblisipresence in life's all
harmful behaviours in a democratic state; it mayy aespond with the
punitive power of the state at the most severe fastaitions of ill-conduct
that threaten life and its most essential, paridulprecious assets.

The scope of punishable behaviour types may befiaddiorresponding
to the continuously changing environment. Accoring is a permanent
duty to be aware that Criminal Law is there to fioit as a sanctioning
cornerstone in the legal system.

The law on the use of totalitarian symbols waslist¢éd in the Criminal
Code when taking effect in 1978, even though t@taéin regimes did
appear Europe-wide in the first half of the 20tintaey. The delictum was
entered into force in 1993.8 Among crimes of Inoémt against a
community, Article 269/B declared the use of thenbgls of exhaustively
listed totalitarian regimes as a criminal act, folating it as immaterial- or
in certain criminal judicial systems, as so-callgastract danger — and as
subsidiary law.

According to the preamble and reasoning of the ¢aminalising the
above-mentioned type of behaviour, the backgrounth® new law is the
following, "Political extremism in the 20th century in Europs well as in

® The fact was enrolled by the Act XLV. of 1993 dwe imodification of the Criminal
Code, Atrticle 1. It came into force on 21th May 39@nder Article 269/B. in the
Criminal Code.
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Hungary by means of violent acquisition and exgkigiossession of power
has produced dictatorial regimes that ignored Hunfiights and led to the
mass massacre of Hungarian citizens...The use of acdgnmif states,
organisations and movements subscribing to theeafioentioned extremist
views rips up sore wounds and cannot be recondidedur constitutional
values.”

Some events shaking the sense of security of tirerdupolitical power
has led to Criminal Law being applied as Prima &kbif the Legislation to
find protection against this type of behaviour. Btate did not attempt to
find a solution using for e.g. the tools of the tipgdffence Law - even
though it also does contain punitive sanctionsut ibinstantly criminalized
the behaviour. During the last 20 years, the lasvésiablished itself to such
an extent that its culpability and itdtima ratio nature did not get to be
questioned when the new code was creidtédwas therefore drafted
identically in the new Criminal Code in Article 33®mong crimes of
Incitement against a community.

4. The use of totalitarian symbols in a normative
approach

According to the original Article of 269/B. Secti¢h) of the Hungarian
Criminal Code,"The person who a) distributes; b) uses before grea
publicity; c) exhibits in public; a swastika, thes Sign, an arrow-cross,
sickle and hammer, a five-pointed red star or alsyidepicting the above, -
unless a graver crime is realized - commits a nisgknour, and shall be
punishable with fine.”

The protected legal interest against the crimbéassbcial interest related
to the preservation and sacredness of public tilliguan undisturbed
public atmosphere that can manifest itself in athrgatened democratic
political public life!® Public tranquillity is”the peaceful social atmosphere,

° Decision no. 14 of 2000 (12.V.) of the Constitntib Court dealt with the fact of
using totalitarian symbols. The Court ruled tha fhct was constitutional. About
the contention of freedom of expression and prdibibi of using totalitarian

symbols see more in the lecture of Téth J., ZoltAm: 6nkényuralmi jelképek
haszndlata, mint a véleménynyilvanitasi szabadsadatla? (A 4/2013. AB

hatarozat élzményei, indokai és kdvetkezményei, valamint aBthj-szabalyozas
pozitivumai és fogyatékossagai) (The use of tatadih symbols as the limit of
freedom of deliverance?) http://jesz.ajk.elte.hij®d.pdf [14.11.2013.]

10 Blaskd, Béla — Miklds, Irén — Schubauer, Laszlén@ttjog. Killonds Rész L.

(Criminal Law, Specific Part Il.). Rejtjel, Budape2010 p. 80.
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in which the observation of legal order, mutual pest and the rightful
acknowledgment of the personalities and interesnefanother prevail ™

The symbols of totalitarian regimes are exhaustilisted as a swastika,
the SS sign, an arrow-cross, sickle and hammevegpbinted red star or a
symbol depicting the above are the objects of crimenvhatever medium.
The ban applies to the listed symbols exclusivalyalitical symbols, thus
the law is not applicable to their appearance asé without political
content. Commentaries, also taking into account steements in the
Decision 14/2000. (12.V.) of the Constitutional @oregarding the case in
confirmation of its constitutionality, interpretishdecree in the following
manner: It claims that the purpose of a symbdhad it can be related to the
person, event or idea signified by it, thus itsespnce is always related to
emotions or attitudes. The listed events when bwementioned symbols
were used also indicate a peculiar relationshi Wit ideas, which in fact
means identification with certain denoted ideolsgand the intention to
promote them. The personal and subjective relatipnwith the object of
crime is also reflected in the following statemefitthe Legislation: No
criminal offence can be reported, if a symbol meresembles a totalitarian
symbol, but the perpetrator clearly and categdyicht not mean to use it as
such.

Regarding objects of crime, the law specifies tbloWing acts and
considers them unlawful:

a) distribution, in the process of which individsialnot identifiable in
advance, on possibly different occasions, and waitlvithout remuneration,
come into possession of an object of crime; théewa of conduct is
satisfied, and consequently the case establishdloe iperpetrators, besides
establishing objective conditions for ongoing dmsttion, transfer one of the
objects into the possession of at least one person.

b) use before great publicity, in the event of vhibe perpetrator uses
any one of the objects of crime on vintage clothimgpther vintage objects
or media with the intention of imitating the originpurpose or in an
absolutely clear and in a recognizable manner tinad stylized way.

In order to meet the criteria of the criminal offena restricted location
must be used, which is specified by the Legislativamely large public
gatherings. The location of the offence can beneefias public, if there is a
large group of people present, whose exact nundrerat be determined by
sight, or if there is a realistic chance of a largeoup of identities not
disclosed in advance is aware of the behaviounéstipn'® Pursuant to the
relevant passage of the Hungarian Criminal Cbderoad publicity shall
mean, among others, when a crime is committed ¢ghrquublication in the

! Blaské, Béla — Miklés, Irén — Schubauer, Laszl6@p p. 14.
12 Blaské, Béla — Miklés, Irén — Schubauer, LaszI6@p p. 76.
13 Act IV. of 1978 on the Criminal Code, Article 133gint 12.
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press, another mass media or by reproduction, othbypublication of
electronic information in a telecommunications rata”

c¢) the criterion of public exhibition is satisfieifl,any of the objects of
crime are enabled by the perpetrator to be sean pyesented to others in a
perceptible, recognizable and intentional mannéretiver with or without
remuneration. It is no pre-requisite of the crinhirgffence that the
totalitarian symbol is perceived by several peapteultaneously. According
to BELA BLASKO and his co-authors, based on the above-mentioned
restriction, the ban does not apply when only allsmanber of people in a
non-public area can sight the symbol. As a consazpjeno criminal offence
is committed when our relatives come to our honge@nthis occasion take
a look at a souvenir in a showcase depicting ditenian symbol.

The perpetrator of the offence is the individualovgatisfies the criteria
of becoming a subject of crime. The offence caedmamitted intentionally,
either with a direct or with a conditional intefthe perpetrator must be
aware that his act can disturb public tranquiflity.

The commentary suggests that the perpetrator'sogarpnust cover
identification of the ideology behind the symbotlahere must be a political
motive behind the behaviour. Without the drive istribute the ideology, no
criminal offence can be said to be committed. Rdigarthe perpetrators,
Paragraph (2) of this part contains reasons foexeusion of certain threats
against society and conditions applied for punishémposed. "The acts
set out in Paragraph (1) are not punishable ifgpeméd for the purpose of
disseminating knowledge, education, science, artformation on historical
or contemporary events”. Restricting the scopeyofit®ls, Paragraph (3)
states that "the provisions of Paragraphs 1 and 2a apply to current
official State symbols.”

In the new Criminal Code the only change , concéragdefinition of the
type of penalty. Whereas originally, the offenagpresenting the majority
solution even in an international context, was phable by a fine, the new
Criminal Code of 2012 deems the offence to be fafiike with a custodial
arrest.

Ultima ratio of Criminal Law can be interpreted within and begahe
context of criminal justicé> Accordingly, a rule can have an effectuttima
ratio, if it departs from the gravest penalty within tiesponsibility system
of Criminal Law. As a result, this last resort daapplied and extended to
the possibility to give various weights to variowffences within a
sanctioning system and to the use of alternativieitisas. From this

1 According to the majority position in specializéiterature, an action can be
committed either with a direct or with a conditibriatent. See for example:
Belovics, Ervin — Molnar, Gabor — Sinku, Pal: Bifijeg. Kilonds rész (Criminal
Law, Specific Part). HVG-ORAC, 2007 pp. 378-379.

1> See: Nagy, Ferenc op. cit. p. 46.
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perspective, the new code treats the behavioursofgubanned symbols
more strictly, as the deemed penalty is now a graeatence: custodial
arrest, which deprives personal freedom, compavethe former form of

penalty of paying a fine, which caused merely foiahloss as opposed to
the loss of liberty. Up to the present time, theyikktion has sanctioned
offences that were deemed milder, only with a fiftee new Criminal Code,
however, punishes the criminal offence of usingaliatrian symbols

exclusively with a custodial arrest. This solutieflects that the Legislation
still considers the above-mentioned behaviour téabty mild, but changing

the form of penalty from a fine to a custodial atreeally conceals a more
severe punishment, which can be regarded as tesigsantence.

5. Limits of the freedom of expression in the croskairs
of the Constitutional Court

During the codification process of the new Crimi@de, no special
attention was paid to the Decision, thus it toolkerothe disposition of the
offence without any change. The regulation of thitermwe was left
unchanged even by Act CXXIII of 2012, which modifithe new Code even
before its coming into force. This suggests thahafization of this
behaviour is required in the Hungarian criminakipesin its original form.
But as it was turned into the focal point of theciabdispute on the new
Criminal Code, the Constitutional Court was fordeddeal with the law
again. It became an issue of public attention after Decision of the
Constitutional Court on 19th February 2013. Theszenseveral newspaper
headlines announcing that the Decision had injutieel constitutional
“shield” of the Criminal Court by claiming the lamnconstitutional’lt was
more than 10 years ago when this provision on #re d&if symbols evoking
dreadful memories became part of the Criminal Catfbat effect did this
criminal judicial regulation have? Is it at all nessary or does it only cause
trouble?™*°

The Constitutional Court abolished with the Deaisim. 4 of 2013 the
statute arguing that the general ban on the usesyaibols put an
disproportionate constraint on the freedom of esgm. An amendment by
the Legislation was proposed concerning the inteanner and effect of the
act in order to create an appropriate and adeglraféng of the statute. At
the same time, the Constitutional Court also pdindat that a criminal
judicial prevention of the use of totalitarian systtowas still justified and

'8 Totalitarian symbols and the rigour of a law-esdicommunity:
http://magyarnarancs.hu/belpol/az_onkenyuralmigpk es_a_torveny szigora_i
zgatott _kozosseg-53400, [08.05.2013.]
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valid in order to protect human dignity and a citngonal value system.
The Decision focused mainly on the analysis ofdtaute in respect of the
subjects of crime and the behaviour and attitudthefperpetrators. Ruling
the provision as unconstitutional was the resulthef fact that the drafting
itself did not, only the commentaries and the ratgvegal literature listed
restrictive conditions. As a consequence, thesee weid, therefore not
binding and could lead to various interpretatiomsl aould infringe the
freedom of expression more than necessary.

Below, this study explores the Decision primarilythwregard to the
ultima ratio nature of Criminal Law, thus it returns to the pability of
using symbols, whereby outlines differing views the application of the
tools of Criminal Law.

According to the constitutional judgeGBN DIENES-OEHM, "More than
two decades after the abolition of dictatorial nexgis, in an established
constitutional state, it is rather questionablgh& mere use of any symbols
should be qualified as a criminal offence, unléds combined with an act,
threatening society with a criminal judicial effest intends to violate the
dignity of others. (The latter is also confirmed the planned fourth
amendment of the Fundamental Law, which complet@sleAIX with a
fourth Section (4), "The right to freedom of speenhy not be exercised
with the aim of violating the human dignity of atpeople.™’

Thus, it is apparent that the Special Part of thadarian Criminal Law
is not written in stone; the attitude towards thdpability of a behaviour
type may change. Criminal justice must always adaptthe current
requirements and demands of a given society, asdrnre cases it must find
the transition between culpable and non-culpableatieurs. Based on the
opinion of DENES-OEHM, the Hungarian society has moved past the
impasse where this behaviour type could be handigid the sanctioning
cornerstone nature of Criminal Law.

Another constitutional judge, AszL6 Kiss gave a parallel reasoniny.
He approached the constitutionality of the useotdlitarian symbols from
quite a different background of principles and adowly, has reached quite
a different conclusion regarding the culpabilitytioé behaviour type.

From the perspective of the applicability of thatste, he considers it a
pre-requisite, a kind of constitutional requiremémat in addition to the

" The collateral opinion of the constitutional judgéenes-Oehm, Egon to the
Decision of Constitutional Court no 4 of 2013 (24 jparagraph [103],
http://public.mkab.hu/dev/dontesek.nsf/O/E1IE9S5AFCBA24EC1257ADA00524F
2E?OpenDocument, [04.06.2013.]

'8 The collateral opinion of the constitutional judgiss Laszl6 to the Decision of
Constitutional Court no 4 of 2013 (21.11), paradrdp04-109],
http://public.mkab.hu/dev/dontesek.nsf/O/E1IE9SAFCBA24EC1257ADA00524F
2E?OpenDocument, [04.06.2013.]
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current text of the law, it should also be stateat in order to satisfy the
criteria of the offence, the symbol must be usedcamnection and in
identification with the given totalitarian regim@nly in the presence of the
above-mentioned criteria does the act require oairjudicial intervention.
He, therefore, considers this act an abstract betiavype dangerous to
society, if the symbol is used in connection anddentification with the
corresponding totalitarian regime.

In my opinion, this is actually the pre-requisitetioe permissibility and
necessity of criminal judicial intervention, which-defines the boundaries
of criminal judicial intervention with regards tbet statute in question. The
insertion of another, subjective provision will skirther limits to the
behaviour types that can be qualified as a crinoffehce.

While analysing in great detail the offences odagrin life contained in
the statute, B. Kiss points out that with the exception of extreme sagtés
only the law enforcer who is able to decide whetttee behaviour in
question is a disturbance of public tranquillityattthreatens the already
effective constitutional order or violates humagrdty within the context of
the Fundamental Law itself and the relevant intiéonal case-law.

Thus, it must provide a basic starting point in fadgment of this
behaviour type, if the specific cases, the distackaof public tranquillity
means or can mean the violation of the effectivestitutional order and
human dignity. Judges can only balance the compédtindamental rights
and constitutional values, if the sanction draftedthe statute remains
similar to that of criminal threats. This measumald be realised by the
Constitutional Court abolishing the statute proufat Thereby, the
Legislation received an opportunity or rather, gdirtime in the decision-
making process on criminal judicial prevention. As result of this
consideration, in order to satisfy the above-mewtib criterion of
culpability, the Constitutional Court amended thatige by entering a
passage on the modus operandi. The Legislationewidb ensure the
appropriate solution by inserting into the facGsfminal Use of Totalitarian
Symbols “fit to disturb public tranquillity and tgolate the human dignity
and right to pay homage of the victims of totalaarregimes.”

6. The internal conflicts of Criminal Law

While balancing various values, we must mentioncegory of danger
to society, which, as expressed in the term itgeH, culpable behaviour type
and unlawful in substance. The special concepllegfality appearing in the
Criminal Code is theoretically dedicated to provideidance to the
Legislation in criminalizing new behaviour typescadrding to the effective
Criminal Code “An ‘'act causing danger to society' means any agtior
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passive negligence that violates or endangers theemymental, social or
economic order of the Republic of Hungary, the persr rights of the
citizens.™ The codifiers of the new Criminal Code retain thermative

concept of danger to society by changing the oofleralues that are to be
protected. In other words, behaviour types thatate others, their rights
and the existing social and economic order areidered as danger to
society?°

It is to be taken into account that danger to sgagealso a concept that
occurs in thePetty Offence Lawdefined as the objective characteristic of an
offence. In this branch of law, acts or failure$ieh violate or endanger the
social or economic order of Hungary, the rightsaafiatural or legal person
or of organisations without a legal personality #&olesser extent than a
felony, are dangerous to societypon its first or repeated commission, it
can be punished with the restriction of personaéttont’

This provision, in agreement with Article 2 Secti¢f) of the Petty
Offence Act, which contrasts the subsidiary chanaot petty offences with
the felonies listed in Criminal Law and conductsttban be sanctioned with
administrative fines, is of great help to law enfos, but it may confuse the
Legislation in its judgment over the determinatafrihe criteria of danger to
society.

Based on the normative concept of the categorngetatio society both in
Criminal and in Petty Offence Law, it is obviousathall crimes are
dangerous to society, but not all dangerous act®teety are prevented by
criminal judicial measures. This type of behavidsrenrolled to petty
offences due to itlower rate of danger to societiiowever, this ratés not
always enough to make the right choice betweernvwtbepunitive branches
of law. It is therefore necessary to establishHartcriteria, especially the
criteria of necessity and ultima ratio, so thatsthltype of conduct can be
handled with the tools of Criminal Law.

It is obvious that this decision requires assessnigme judgment of a
behaviour type regarded as danger to society dsawdtks treatment with the
ultima ratio nature of criminal judicial tools are subject teakiation. If a
type of conduct is dangerous to society, it is established by the
Legislation; it is merely recognized. If the abstraanger for society is
given by a behaviour-type, it is the task of the lanforcer to check,
whether a specific conduct constitutes danger &pecific society. This
responsibility can raise various difficulties, ascan be read in AsSzLO,
Kiss's review. According to this piece of writing, onetiom is, if the
culpability of a certain behaviour type is contrsial, that the law enforcer

19 Act IV of 1978 on the Criminal Code, Article 10Sien (2)

20 Act C of 2012 on the (new) Criminal Code, ArtidiéSection (2)

2L Act Il of 2012 on the Petty Offence Law, Procedaral the Register of Petty
Offences, Article 1
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can choose the more burdensome task of devoting erergy to finding an
element of danger to society. After all, in my opm legal certainty would
be better served by the decriminalization of betavitypes the extent of
illegality of which is not obvious. Some thought® d¢he criteria of

Constitutional Criminal Law below support this idea

NORA CHRONOWSKF? enumerates within the requirements of criminal
legislation the ultima ratio nature of Criminal Law; the clearness,
circumscribed and clear-cut character of the criinfact, the clearness of
the legislator's will; and the brightness of comas of Criminal Law
invention.

GEzA FINSZTER? lists the following criteria of constitutional aminal
justice: a) restriction of fundamental rights shibbe tested according to the
criteria of necessity and proportionality, b) legaltainty both in a formal
and in material terms, and c) the triad of lawfgkgustice and practicality.

He points out that the elements of the above-meatioconstitutional
triad may clash with the requirements of legal aety, even to the extent
that amendments to Criminal Law will be carried.obkperts on legal
theory mention decriminalization, the popularizatiof alternative penalties
and the fulfilment of warranties, while the repmasgives of legal practice
wish to extend the authority of criminal justicentand the establishment of
new criminal statutes and stricter sanctioning. Tdmaminal policy of
repression, however, forgets about some limitati@sCriminal Law
enforcement, which can be eliminated by no Dragonige.

Regarding the prevention of the use of totalitasgmbols, it is to be
considered how the Hungarian society sees the geptatives of political
extremism and how this view is reflected in theglaege of law. Freedoms
of speech and thought are established by the Fustain_aw of Hungary
under Article 9 in the Section on Freedoms and Bespilities.
Simultaneously, it wishes to protect the esserdssets of the Hungarian
citizens regardless of their ethnicity, race, tieligor any other classification.
Should certain types of behaviour violate persohaman or other
fundamental rights and manifest themselves in miokets, then, as a last
resort, the statute ofiolence against a member of Commufiityhich

22 Chronowski, Néra: Uniés tagsag és alkotmanyos difjog-alkotds (EU
membership and constitutional criminal legislatioBjinligyi Szemle, 2009/1, pp.
99-108.

2 dr. Finszter, Géza: A rendészeti rendszer alkoywsirés kozjogi alapjai (The
constitutional and public base of the law enforceimesystem). 2. szamdi
elstanulmany az atfog6 rendészeti stratégia tarsadeit@jdhoz. Budapest, 2008
www.police.hu/data/cms529192/alkotmanyos_es_kozglgimzes.doc
[04.06.2013.] pp. 106-108.

4 Violence Against a Member of the Community Secds, , (1) Any person who
displays an apparently anti-social behaviour adaitisers for being part, whether in
fact or under presumption, of a national, ethnagial or religious group, or of a
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strictly prohibits distinction between any groupk society, is applied to
protect the victims of the felony. The provision llegal organisation of
law enforcement activitiésalso provides protection against extremism, if
the activities of organised groups of extreme alitideologies manifest
themselves in patrolling and marching, which hawveéndimidating effect on
other groups of the population of an obviously etifig ideological
background. The lack of the elements of violencd the freedom of speech
are the factors which make the necessity of criisa@on less grounded in
the case of other, non-violent behaviours that bawever, be categorised
as extreme.

The enforcement of the abovementioned statutesljifescriminal justice
itself, is greatly influenced by their public momtceptance. It is naturally
not a one-way effect, so the existence of the giorialone may deter some
people from committing a crime, but it is usuallgho typical of law-
abiding citizens who observe norms and meet theuirements of
community life. However they represent only a mityowithin the group of
political extremists who oppose peaceful soci@ iif accordance with their
ideologies. It is therefore understandable tham@ral Law, in order to be
effective requires a cooperative social moral suppo

KATALIN GONCzOL with regard to criminal policy in general, writdse
following: "In the long run, the governments of post-sociatistintries must
manage the climate change in criminal policy in ptiance with the
European model. They must eliminate the illusiotirite that basic social
problems rooted in social tensions can be solval thie tools of criminal

certain societal group, in particular on the graundl disability, gender identity or
sexual orientation, of aiming to cause panic drigghten others, is guilty of a felony
punishable by imprisonment not exceeding threesy€d) Any person who assaults
another person for being part, whether in fact mdar presumption, of a national,
ethnic, racial or religious group, or of a certaocietal group, in particular on the
grounds of disability, gender identity or sexudkatation, or compels him by force
or by threat of force to do, not to do, or to emdgomething, is punishable by
imprisonment between one to five years. (3) Theaftgrshall be imprisonment
between two to eight years if violence against anber of the community is
committed:a) by displaying a deadly weapdm) by carrying a deadly weapocy; by
causing a significant injury of interest) by tormenting the aggrieved parg);in a
gang; orf) in criminal association with accomplices. (4) Amgrson who engages in
the preparation for the use of force against angnbes of the community is guilty
of a misdemeanor punishable by imprisonment no¢eding two years.”

%5 Unlawful Activities Concerning the Pursuit of PigbSecurity Section 352, "Any
person: a) who is engaged in organizing activifmsmaintaining public policy,
public security, without any statutory authorizatioor b) who is engaged in
organizing activities purporting to maintain pubfiolicy, public security, is guilty
of a misdemeanour punishable by imprisonment noéeding two years.”
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justice.”® Her thoughts are to be taken into consideration aith regard to
the statute discussed above. Is the sustentionminal judicial protection
against the promotion of totalitarian regimes gtiditified in 2013, well after
the abolition of these regimes? Can Criminal Lavabeadequate tool to re-
shape social awareness, the public opinion onitatahn regimes and to
influence certain behaviour types? The ConstitaidDourt has carried out
investigations regarding the criminal judicial tmeant of the use of
totalitarian symbols in other countries. They hdeand’ that while the
manifestations of extremism in the form of inciterhéo hatred based on
ethnic, racial or religious grounds are banned umerous European
countries, the use of symbols of totalitarian reggnare punishable only in
some states. The criminal judicial prevention a gublic use of National
Socialist symbols is well-known Europe-wide, ané tise of symbols of
Communism is mainly banned in ex-Communist coustrieThe
Constitutional Court offered a wide range of insgranal examples to the
Legislation in order to propose alternatives toriowe the constitutionally
problematic statute. In the legal systems of Sl@aakithuania, Latvia,
Poland, Ukraine, Italy and Germany, Criminal Lawtige gear, which
prevents the use of symbols of oppressive movemésitditarian regimes
and unconstitutional organisations. Hungary, is thigard can be considered
a pioneer, since this statute was registered dg a@arin 1992, but in most
countries the necessity for applying criminal juaicools in this case was
responded to only in the new millennium.

When determining whetheultima ratio should or should not be a
characteristic of criminal justice with regard to specific statute, the
regulatory practice of other nations can be of ielumportance, but it must
not be exclusive. It can be investigated whethemtnal code of other states
considers the given behaviour type punishable gards other tools of its
legal system as sufficient to handle this issue. Aswever, the
Constitutional Court pointed it out in its Decisidi2013. (I. 7.),"the
judgment of the constitutionality of a legal ingtibn can be different in
another state depending on the national constitytam the compatibility of
the regulations with the rest of the legal systamd an the historical and
political context. Having acknowledged that the dgidaration of
international examples may provide assistance ie fbdgment, the
Constitutional Court cannot regard the example ofy &oreign state as
decisive in the question of the statute’s harmditsawith the Constitution
(Fundamental Law)."The presentation of the regulations of other statel
the introduction of foreign solutions can only admite to the decision on

% Gonczol, Katalin: Pesszimista jelentés a posztmodéntedpolitika klimatikus
viszonyairél (Pessimistic report on the climatidat®nships of criminal policy)
http://mozgovilag.com/?p=1190 [05.06.2013.], p. 1.

%" Decision no. 4 of 2013 (21.11) of the Constitu@bCourt, Section [26-37]
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the justification of the criminal judicial ban, bitt may not provide a
foundation for it.

Moreover, it may also happen that in addition te tlegislation and the
Constitutional Court, the European Court of Humaghks, as the ultimate
forum, also joins the discourse on the judgmentcominal judicial
prevention, as it did when the use of totalitasgmbols was discussed. In
the case of Vajnai v. Hungary, the EHRC carriediowestigations, whether
the restriction of the freedom of expression wasessary in a democratic
society based on the pressing social needs obingtry. From the reasoning
of the Decision it becomes clear that the Court badergone serious
considerations concerning restricted and protecéddges. The judgment on
the necessity of criminal judicial protection asllvess the restriction of the
freedom of expression was supported by the idetaatha consequence of
the decades since the establishment of democtatalipm, Hungary can be
considered a stable democracy. The restrictiortlvarefore not be justified
by referring to the specific circumstances of tiams into democracy.
According to the EHRC'there is no evidence to suggest that there isa re
and present danger of any political movement ortypaestoring the
Communist dictatorship” (Sections 48, 49 of thegkrdent of the case of
Vajnai v. Hungary), but the uneasiness evoked ist péctims and their
relatives...”cannot alone set the limits of freeddnexpression” (Section 57
of the Judgement of the case of Vajnai v. Hungdry.gountries with a
historical past similar to that of Hungary, the pecotion of the right for
relatives to commemorate the victims of totalitarragimes may require the
restriction of speech. It may well be legitimatean otherwise protected
verbal expression at a specific location and timeady changes the
meaning of a provision. “In the Court's view, thentainment of a mere
speculative danger, as a preventive measure for pinetection of
democracy, cannot be seen as a “pressing social’nee

7. Conclusion

On the one hand, this study reflects the objeativatent of a crime, its
danger to societythe recognition of which by the Legislation ivqtial in
the course of criminalizing a type of behaviour. @ other hand, this paper
also ponders the principles afecessity and proportionalitithin the
theoretical system of Criminal Law, which also uhces the decision made
about criminal judicial responsibility. The generar generalizable
comments of the Constitutional Court are also tadd@n into account in
order to prevent unconstitutionality. Moreover tlas result of the processes
of globalisation, other states’ legislative resudtisd practices cannot be
ignored as sources in the management of certaiasined behaviour types.
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Last, but not least, from legislative and law eoémnent aspects, the
procedure of the European Court of Human Rightsaiao serve as a test
for the Hungarian criminal judicial system. It e emphasized again that
their criteria cannot be decisive with regards ltestatutes of the Criminal
Code, but they can contribute to meeting the requénts ofultima ratio,
which is an urgent and crucial task in the proce§sEuropean law
harmonisation and in the establishment of a comfBaropean criminal

justice.
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The European dimension of consumer protection

BENCSIK, ANDRAS

ABSTRACT One of the pillars of the legal regulation of commr
protection in Hungary is the fact that Hungary isMember State of the
European Union; therefore, it is natural to examthe European dimension
of consumer protection. Consumer protection goatretly late into the
focus of political and legal philosophy in Europe fwo reasons: this delay
is obvious when we consider similar processes irerfa, while on the
other hand it is important to note that the TreafyRome, which created the
European Economic Community in 1957, did not makeragulations on a
common consumer protection policy.

The emergence of consumer protection and the dentandave it
regulated on a community basis are closely connect¢he recognition that
consumers play a vital role in economic life andthie establishment and
operation of the single internal market. Should staner protection not
become a homogeneous practice within the EU andildhconsumers’
interests not be defended at the high level exgebie the EU, then
consumers’ trust, which is very changeable, maglbtbe enforcement of a
fundamental principle of the EU, namely the freevemoent of goods and
services.

Since debates of EU law’s interpretation and apgilmn fall into the
scope of the Court of Justice of the European Unitos important to know
that the Court has had several cases over the gasades that have been
more or less connected to consumer protection dned EU’'s consumer
protection policy. It is worth mentioning that aitlgh a large number of
such cases are discussed by the Court on an irtiena level, the
Hungarian court practice does not seem to be tménse in terms of
consumer protection cases, which may be explaigeithéo relatively minor
value of subject matters in consumer lawsuits dredlack of consumers’
information about this issue.

1. The evolution of the European Union’s consumer
protection policy

One of the pillars of the legal regulation of coamsw protection in

Hungary is the fact that Hungary is a Member Stditdhe European Union;
therefore, it is natural to examine the Europeamedision of consumer
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protection. Consumer protection in Hungary cannettieated separately
from the evolution of the policy of consumer prdtec in the EU
Consumer protection got relatively late into theu® of political and legal
philosophy in Europe for two reasons: this delayolsvious when we
consider similar processes in America, while on titker hand it is
important to note that the Treaty of Rome, whickated the European
Economic Community in 1957, did not make any retiofieés on a common
consumer protection policy.

The emergence of consumer protection and the dentankave it
regulated on a community basis are closely condewith the recognition
that consumers play a vital role in economic lifiel & the establishment and
operation of the single internal market. Should stoner protection not
become a homogeneous practice within the EU andldghoonsumers’
interests not be defended at the high level expetig the EU, then
consumers’ trust, which is very changeable, maglbtbe enforcement of a
fundamental principle of the EU, namely the freevemoent of goods and
services.

Before addressing the topic it is necessary to makeemark on
terminology. As the words ,European Union” can berfd in all treaties
discussing the EU’s structure and operation sitee effectiveness of the
Lisbon Treaty, | will always call the former Eurgme Community
(European Communities) European Union. Furtherlomi)l call previous
community legal norms and other EU regulations epga in the second
and third stage EU law. Similarly, it should betatkin the beginning of this
chapter that no matter how some court institutiossd to be called at one
point in time, | shall call the court in chargetbe quoted affairs Court of
Justice of the European Union (further on as: Qourt

Since debates of EU law’s interpretation and apgibn fall into the
scope of the Court of Justice of the European Uhibis important to know
that the Court has had several cases over thedpaatdes that have been
more or less connected to consumer protection ArdEU’s consumer
protection policy. The majority of cases to be d&sed in this thesis have
been submitted to the Court to request for a pretny ruling, but | shall
also mention a case discussed in an action for levemi. It is worth

! Cf. Téthné Heim, Livia — Gal, Tamas: Komplex foggvédelem a magyar
kéztudatban. In: Fogyasztévédelmi Szemle 2010/38p.

% In connection with this see S. Weatherhill: Consufolicy. In: P. P. Craig — G.
de Burca (eds.): The Evolution of EU law. Oxforditnsity Press, Oxford, 1999 p.
694.

% More on this in G. Howells — T. Wilhelmsson: EQIdnS approaches to consumer
protection — should the gap be bridged? YearbookEofopean Law. 1997.
Clarendon Press, Oxford 1998 p. 6.

* Cf. Szalayné Sandor, Erzsébet: A jogorvoslat dugindszere az Eurépai Uniéban.
In: JURA 2004/1. p. 48.
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mentioning that although a large humber of suclesase discussed by the
Court on an international level, the Hungarian tq@uactice does not seem
to be that intense in terms of consumer protectiases, which may be
explained by the relatively minor value of subjesatters in consumer
lawsuits and the lack of consumers’ information.

It was declared first at the 1972 Paris summit that elevation of life
standard that is included in the Treaty means #mesas the liability of
environment and consumer protectfofihe opportunity to introduce new
common policies, such as the consumer protectibaypgradually emerged
at this point. When the necessity of consumer protection as &Nitgic
became obvious also on an EU level, action plan® wecepted including
the regulations for e.g. cosmetic articles, foobelbng, and misleading
advertising. After this the EU extended its consupmtection activity by
five- and eventually three-year programs, therefbrehall explain the
progress of the European Union’s consumer proteqtiaicy focusing on
these periods also mentioning court judgementshia topic that were
announced in the given period.

2. The EEC'’s first consumer protection program (19%)

The European Union approved the 'Magna Charta’ @h@on Market
Consumer Rights on 14 April 1975, which was sigaifit in three aspects.
First: the document defined the fundamental riglitsonsumers, second: it
determined the areas to be regulated, third: itainad an action plan to
bring consumer rights in harmony.

As a result of the afore mentioned several direstiwere passed, e.g.
price labelling on food products or standards.,Stie program motivating
people for action moved forward only slowly. Onetloé problems was the
competence division between the Member States #&ed BU? The
program’'s execution was made more difficult by #mmbiguity of EU

® Cf. Fazekas, Judit — Sés, Gabriella: Fogyasztdeéueaz Eurbpai Bir6sag
gyakorlataban. In: Fogyasztévédelmi Szemle, 2005&lectronic version:
http://lwww.fvszemle.hu/archivum/2005_marciusi_szsemagrafus/fogyasztovedele
m_az_europai_birosag_gyakorlataban/ [04.08.2012]

® For the EU’s environment protection policy see \Hih, Zsuzsanna— Bandi, Gyula
— Erdey, Gyorgy — Pomazi, Istvan: Az EU kornyezdeléi szabdalyozasa.
Kdzgazdasagi és Jogi Kényvkiadd, Budapest, 2004 p.

" Fazekas, Judit: Fogyasztévédelmi jog. Licium-Aido, Miskolc, 2000 p. 15.

8 Some Member States considered consumer protettiinexclusive competence
area and were ready to recognise national ruleg, avihile others accepted the
regulatory role of the Community too. But thesefediénces made the process of
harmonisation much more difficult.
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regulations’ legal source and the creation of haiiging rules was blocked
in the long run by lengthy and fierce debates imn@ation with the program.
The difficulties were actually enhanced by the choaped mechanism of
decision making and preparatory works in the EWsthhe prepared
directive draft$ could not become EU norms.

The court judgement of the case Cassis de Hijsnrelevant in many
ways in connection with EU law. | will only highlig those parts that can be
related to consumer protectiShConsumer’s right to choice is fulfilled by
the principle of mutual recognition of the thesesued by the Court, while
the Treaty on the Functioning of the European Uniéricle 42 (Treaty
establishing the EEC, Article 36) makes a deviapossible from Treaty on
the Functioning of the European Union, Article 38efty establishing the
EEC, Article 30) that allows the free movement obds in cases, when the
health protection of people, animals or plants ireguthat. Thus, it is clear
that trlga above mentioned case is connected to swrsprotection in many
ways.

According to the state of affairs the base procesaintiff wanted to
export French blackcurrant liquor to Germany, theé German authorities
refused to grant the export permit reasoning that product’s alcohol
content did not meet German regulations, by whiah fiquors may only be
sold in Germany if they reach a volume percentdg2béo, but this kind of
liquor contained only 15-20% alcohol. The Courtlaoétice of the European
Union discussed the issue, because the regulattankad by the export
company was a member state’s measure equal to m@itgueestriction,
which is forbidden by EU law.

The government of Germany referred to two reasantheir defence.
One was that the regulation served the protectibncansumers by
forbidding access to low alcohol content beveragbss discouraging
citizens from spirit consumption. The other reas@s that alcohol was the
most expensive part of the products and those rgadbo sold a lower
alcohol content drink within the same product catggvould get a price
(competition) advantage.

The court explained that as there was no EU reguldr alcohol
products, the formulation of the regulation wasatianal competence, but

® These drafts dealt with deceiving advertising atighonest conditions of
agreement among others.
19 Judgement of the Court of Justice of the Europémion under No. C-120/78 on
February 20, 1979 in the case Rewe-Zentral AG wndBsmonopolverwaltung fir
Branntwein.
1 About the full scale and detailed analysis ofdhee see Kecskés, Laszl6: EU-jog
és jogharmonizéacio. HYG-ORAC, Budapest, 2011. 7. &1

See about this N. Reich - H-W. Micklitz (eds.): rn&haftsrecht,
Verbraucherinteressen und EU-Integration. In: Ed#isghes Verbraucherrecht.
Nomos, Baden-Baden, 2003 p. 4.
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when such is created, EU regulations had to beeahd.g. the prohibition
of free move’s hindering), unless some forcing deste.g. public health or
consumer protection reasons) gave basis to dewifitton the rule. Reacting
on the point of view of the government of Germahg tourt said that
German citizens consumed spirits in a diluted way e consumer would
not only consider pric€, when he/she took a decision. In this respect the
court decided that all national regulations thatitiéd the alcohol content of
liquors were incompatible with EU law and those hade abolished. By
this decision the court also implicated that no fegulation was necessary
to help further legal harmonisation to promote fiee move of goods, but it
is the Member States’ duty to demolish the negdticeors™

3. The EEC’'s second consumer protection program
(1981)

The above mentioned consumer protection prograrpapeel a good
basis for the issue of the second one in 1981g&iathe goal to give new
impetus and strength to consumer protection onlaekzel** The program
determined consumers’ basic rights and listed thierifles of legal
harmonisation already in an EU document, in whigh EU commissioned
the Member States with the acknowledgement and lojevent of
,consumer rights*®

The EU’s second consumer protection base docunadlietiche attention

to the problems of consumer base right enforcermedturged the necessity

3 The price contains several elements, for instavid& and, in case of certain
alcohol products, excise duties. Such fees areehiddr the consumers, since it is
not well-known who pays what exactly. See Ercsesgrabor: Az altalanos forgalmi
adorél. In; JURA 2012/2. p. 73.

* This phenomenon is called negative integrationJbgit Fazekas and Gabriella
Sos. See. Fazekas, Judit — So6s, Gabriella oft @tto be noted, however, that the
obstructing factors have been removed by exact leganonisation, which can be
considered as positive integration. The court \@rgiesented fairly expressed the
'principle of mutual recognition’, which is basibathe legal harmonisation without
creating an EU regulation for it.

> Cf. H-W. Micklitz: Zur Notwendigkeit eines neuen oKzepts fiir die
Fortentwicklung des Verbraucherrechts in EU. VuB)21. pp. 4-5.

® The background of this may have been that the Qamityn thought of the
confirmation of the ,European consumer” as a keythe success of economic
integration. Beyond others see AkSandp\bubravka — Marton, Maria: Consumer
protection in EU law, de lege lata, de lege ferendaDrinéczi, Timea — Takacs,
Tamara (eds.): Cross-border and EU legal issuesigty — Croatia. Faculty of
Law, University of Pécs — Faculty of Law, J. J.oSsmayer University of Osijek,
Pécs-Osijek, 2011 p. 11.
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of a specific regulation for special consumer gsdidt was the result of
this program that EU level legislation started imstarea, of which
,products” the norms on misleading advertisfrand product liability’ can
be set as an example.

4. The EEC's third consumer protection program (198)

The third consumer protection program commence@3duly 1985?°
when the Commission prepared a report on its desvion the tenth
anniversary of the first program and presentedstiecesses and failures of
EU level consumer protection in it.

The Commission set the three fundamental goalsetoebched by the
EU. The compatibility with health and safety regaients of products sold
on EU markets was stressed as the primary goabo$wner protection
policies, then the establishment of the legal acmhemic environment to
improve life standard came up secéhdThe third requirement the
Commission emphasised was to have consumer irdepgevail in EU
decision making. The inclusion of such a wish iatbEU document it has
become a ,quasi” fundamental principle that EU itobns must respect
consumers’ interests, when they take decisfori8J consumer protection
gained new momentum, when the Single European Aas approved in
1986, which looked at consumer protection as onthefelements to make
the single internal market more perfétt.

The case Centro Stfdhat reached the Court in 1985 can be deemed as a
special court case from the judgement practicetpafirview, because the
Court decided against the chief counsellor in grgcess. According to the
state of affairs Italian law allowed only the salepasta that was made of
durum flour. Through this national regulation thats of Italy wanted to

" Such ,specific” consumer groups are especiallyelderly, children and the poor.
8 Council Directive 84/450/EEC of 10 September 198dlating to the
approximation of the laws, regulations and admiatste provisions of the Member
States concerning misleading advertising.

19 Council Directive 85/374/EEC of 25 July 1985 oe tpproximation of the laws,
regulations and administrative provisions of thenider States concerning liability
for defective products.

% This is when the Commission submitted its repdtew impulses in consumer
protection policy”

! The latter one determined a basic task for comtyplevel legislation.

22 Cf. Fazekas, Judit op. cit. p. 19.

23 Cf. H-W. Micklitz op. cit. p. 5.

24 Judgement of the Court of Justice of the Europeaioryunder No. C-407/85 on
October 31 1983 in the case 3 Glocken GmbH andr&ettKritzinger vs. USL
Centro-Sud and Provincia autonoma di Bolzano.
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protect the Italian market in this process in order keep national
traditions®

The chief counsellor's basic statement was that ribstrictive measure,
which was also discriminative in its character, wadoubtedly superfluous,
if the level of labelling and component indicatia® appropriate, thus
providing the consumer with enough information. Tasta sorts tested in
the process all had the necessary informationthmge were displayed at
hardly visible spots on several products. Thisthez chief counsellor to the
conclusion that Italian consumers might not be wdbrmed enough and
that was why the restrictive measures had to bentaiaed in order to
protect the market.

The court approved a point of view contrary to thj@nion, when it
stated that the Italian rule was not compatiblenviit) law and basically
meant a trade restriction, which was not to beasstl in the future. This
way the point of view got accepted that an Italmmsumer wass able to
choose between various sorts of pastas, becaushe aurt pointed out
with a theoretical angle, a well-informed consumas able to take proper
decisions.

5. The first threeyear program (1990-1992)

The EU’s first 'threeyear’ program meant a new tefgg from two
aspects. First, it was meant to be a shorter pengtdad of the former five-
year periods in order to make legislation more atiife, but it was also
aimed at coordinating new measures that were téntveduced in the
transition period to a single internal market aranionising them with
consumer protection requirements.

The definition of the legislation topics, in whidhember States had to
carry out legal harmonisation, was an unquesti@atdsult of this
document. These topics were general product safietyd labelling,
consumer loans and dishonest contract conditionsrder to help national
legislation as well the directives governing thesgics were also creatéd.

“Tradition is an important factor for the legal region of the countries, including
the Member States. This is the case regardingakeegime as well. Cf. Ercsey,
Zsombor: Some Major Issues of Value Added Tax.Adam, Antal (ed.): PhD

tanulmanyok 9. PTE AJK Doktori Iskola, Pécs, 201@70.

% This is when the following Council Directives weapproved: 92/59/EEC of 29
June 1992 on general product safety, 92/11/EEC d¥leéBch 1992 amending

Directive 89/396/EEC on indications or marks idBmtig the lot to which a

foodstuff belongs, 87/102/EEC of 22 December 1986tlie approximation of the
laws, regulations and administrative provisionstlted Member States concerning
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A further merit of the program was that the Cominissset up the
Consumer Policy Service (Service Politique des Gomsateur), which had
the basic function to coordinate market and consumgerests in the
realisation of the single internal markét.

6. The second three-year program (1993-1995)

The issue of the 'second’ threeyear program, whactk place after the
approval of the Maastricht Treaty, led to thorowgdtanges in former EU
consumer protection activities. The novelty wag tmsumer protection got
into the foundation treaty as an independent EUcpdbr the first time,
when the Treaty made the EU responsible for codperain the
development of consumer protection in order toaghEU goal$®

According to the Maastricht Treaty the EU approvedasures in
connection with the realisation of the single inrmarket and also took
special action to support and extend the consumetegiion policy of
Member State& The second change must be highlighted, becauseigp
action” extends and supports the consumer protegtimicy of Member
States to make consumer basic rights v&lid.

Beyond the above mentioned the Treaty also deftmed measures in
connection with consumer protection policy: the powf legislation was
given to the Council with a mandatory consultatiprocess with the
Economic and Social Committee and also settled tttede measures may
not hold back any Member State to introduce stricimsumer protection
rules than those of the EU.

It happened in this period that the Mars-Gases discussed, which can
be considered as a milestone in European consuroggcpion, because it
was in this very case, when the court first defitteel concept of ,sensible

consumer credit and 93/13/EEC of 5 April 1993 orfainterms in consumer
contracts.

27 Cf. Fazekas, Judit op. cit. p. 20.

% Cf. Treaty on the Functioning of the European Wnidvrticle 169 (Treaty
establishing the EEC Article 153.)

29 Cf. Treaty on the Functioning of the European Wniarticle 169, paragraph (2)
(Treaty establishing the EEC Article 153, paragraph

% The Treaty lists the protection of consumers’ treadafety and economic interest
as well as their proper information as Communityamge goals.

31 with the remark that such stricter regulationsustidoe in harmony with the
Treaty and the Member States affected must inflerommission.

%2 Judgement of the Court of Justice of the Europdion under no. C-470/93 of 6
July 1993 in the case Verein gegen Unwesen in HamteGewerbe Kéln e. V. vs.
Mars GmbH.
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and rational” consumer, which has become a cawmesof EU level
consumer protection policy.

The state of affairs is that the producer of Mamsoolate intended to
increase its sales by increasing the bar's packagyn25% and still selling
the product for the same price. As a result, ndy tme chocolate, but also
the packaging was extended. Consumer protectiociadists, however,
considered it a problem that consumers could hapeaed a larger size
increase based on packaging. This proved to beabdeitfor deceiving
consumers, because from the packaging the constoo@ have made the
conclusion that he/she could buy a product that2886 bigger, but cost the
same price.

It is to be noted that two types of ,consumer apph@s” got popular in
this period within the European Union. The Anglo«@a countries focused
on the sensible, well-informed consumer who coakektrational decisions
based on his/her knowledge, while the German-spga&ountries rather
believed that the consumer had to be defended linvays, even from
himself/herself. Finally the Court of Justice oétBuropean Union took the
standpoint that the European master would be tti@ened consumer who is
aware that he/she could get only a 25% larger datedar under certain
conditions, thus no consumer deceiving took place.

The Court of Justice of the European Union disalisbe Clinique-
affair® in 1992, where the state of affairs was the reguiaof German law
that banned the sale of cosmetics with the namaDk in Germany. The
legislator’s opinion was that the word ,Klinik” meghospital in German,
and such a product name might falsely make theuwrnes believe that such
a cosmetic product was medicinal, i.e. in connactiith medicine. To obey
this rule the company affected (Estée Lauder) gsldroduct with the name
Clinique all over the world, but it had to be cdlleinique in Germany.
However, this put an extra cost on the companyefbee it gave up its
tradition and started to sell the article with thame Clinique also in
Germany. This was challenged by an organisatiomtifig for clean
competition in front of a court in Berlin and wh#re court of the Member
State realised there might be a contradiction betweational and EU law
(Treaty on the Functioning of the European Uniaticla 36, which used to
be article 30 of the former Treaty establishing EfC), it turned to the
Court of Justice of the European Union to requasafpreliminary ruling.

The Court ruled that the regulation of the MembiteSviolated the free
movement of goods and services and since the desaytconsumers could
be stated in this affair for several reasons aitest that such a regulation was
not compatible with EU law. The decision includad EU principle without

% Judgement of the Court of Justice of the Europémion under no. C-315/92 of 2
February 1994 in case Verband Sozialer Wettbewafbws. Clinique Laboratories
SNC and Estée Lauder Cosmetics GmbH.
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saying that consumers were aware that they didbumptmedicinal products,
but cosmetics under the name Clinique and if theyavare of it in the
moment of buying, then later no reference couldnimde for deception
neither by the consumer, nor by anyone &lse.

During the second three-year program the Commissismed a Green
Book® in 1993, which determined the basic priorities @fnsumer
protection policy, analysed the situation of consumaw enforcement and
the settling of legal disputes and proposed soistito enforce demands
more effectively in a wider circf€. Besides Department no. 24 (eventual
Health and Consumers Department) was establishétd pnoposal in 1995
in order to direct consumer protection and to mar@ggrams and elaborate
directives in relation with it.

7. Consumer protection program 1996-1998

The department established in 1995 created the Hidssumer
protection program for the third three-years, whigs necessary partly due
to the diverse consumer protection systems of MerStates, but also due
to demands motivated by the experiences of theoybe-expected legal
harmonisation.

The program determined the primary goals of theopean Union’s
consumer protection policy, among others the deweémnt of the system of
demand enforcement and the harmonisation of MerSbates’ rules for
guarantee and warranty. It was the result of thigjmm that the directives
on guarantees of consumer goddad on the protection of consumers in
respect of distance contracts were appro¥ed.

The court ruling in case Dietzingérdid not deal with consumer
protection relation, or the connection of goods’ veoand consumer
protection, but the collision of EU consumer pratat policy and the
activity of Member States.

% This meaning becomes clear in the work of Juditekas and Gabriella S6s. See
Fazekas, Judit — S6s, Gabriella op. cit.

% COM (93) 576 final.

% Cf. Fazekas, Judit op. cit. p. 22.

37 Directive 1999/44/EC of the European Parliamert afhthe Council of 25 May
1999 on certain aspects of the sale of consumeatgyand associated guarantees.
% Directive 97/7/EC of the European Parliament afthe Council of 20 May 1997
on the protection of consumers in respect of digtarontracts.

%9 Judgement of the Court of Justice of the Europémion under No. C-45/96 of 17
March 1996 in the case Bayerische Hypotheken- uedhaelbank AG vs. Edgard
Dietzinger.
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The state of affairs was connected to directive BBIEEEC on contracts
negotiated away from business premises. A finanastitution provided
Mr. Dietzinger with a loan, but the condition ofetlloan payment was the
liability of a guarantor. This person was the sdnMs. Dietzinger who
wanted to give a guarantee for his father’s loame Toan agreement was
signed in the house of Dietzinger's parents and #lso essential that the
father of the suing party was a construction eménegur who took out the
loan in connection with his work.

The Court of Justice of the European Union ruledt th was the
directive’s goal to offer extra protection to comsrs taking the special
environment of agreement signature into accountthasformulation of the
agreement does not exclude an agreement for thante of a third
person, the contract under discussion may be irgexg in a way that the
guarantor’s guarantee is just a counter-service tha loan provision.
However, since Mr. Dietzinger was a constructiotrepreneur, he did not
qualify as a consumer and the directive cannotdid taalid for this very
case. Thus, in this case the Court highlighted rilation of consumer
protection and the legislator’s intention behind thirective, but examining
the power of the directive it was not held possiblactually apply it.

8. The effect of the Amsterdam Treaty on consumer
protection

The Amsterdam Treaty, which took effect on 1 Ma®94,9confirmed and
developed the EU’'s ever changing consumer protectiolicy. The
modification affected the consumer protection ratioh in several areas.

The previous goal that had been fixed in agreem@nensure the high
level of consumer protection has been presef¥@nh the other hand as a
development of common policy the Treaty also pibedr the active
contribution of the EU, when it said that "in orderpromote the interests of
consumers and to ensure a high level of consuna¢egiron, the Union shall
contribute to protecting the health, safety andneatic interests of
consumers, as well as to promoting their rightnformation, education and
to organise themselves in order to safeguard ting@rests.* Thus, the

% Thus the Treaty of Amsterdam confirmed the essabli consumer protection
policy. In connection with this see J. Stuyck: Epean consumer law after the
Treaty of Amsterdam: consumer policy in or beyohd internal market? CMLR,
2000/2. p. 384.

1 Cf. Treaty on the Functioning of the European Wniérticle 169, paragraph 1
(Treaty establishing the EEC Article 153, paragraph
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Treaty enumerated consumer basic rights in a wialege than before and
commissioned common consumer protection policy a&arit valid actively.

It is also important to note that the Treaty ptis telation of consumer
protection policy and other common policies on andrnew basis, when it
says that ,consumer protection requirements stelflalien into account in
defining and implementing other policies and atiteg’.** By this regulation
the consumer protection policy has been transforimol a horizontal
policy, just like the common environment protectipolicy, the targets of
which have to be considered, when all other pdiaet elaborated and
enforced.

The Tobacco ca$tis at least as much related to the operational
mechanisms of EU legislative power as to the tapiconsumer protection,
but it is worth referring to this case briefly. Theasis of the case was
directive 98/43/EC of the European Parliament dred Council of 6 July
1998 on the approximation of the laws, regulati@m administrative
provisions of the Member States relating to theeatising and sponsorship
of tobacco products. The directive basically fosbidall tobacco
advertisements.

According to the state of affairs the governmentGefmany initiated a
procedure against the Council of the European Umiod the European
Parliament, in which it requested the annulatiohshe directive claiming
that the legal basis of its issuance was not apiatep Germany said that
legislation based on the Treaty on the Functiomh¢he European Union,
Article 114, paragraph 1 (Treaty establishing tleCEArticle 95, paragraph
1.) could only be approved if it served the promotof the internal market,
but since this affair had public health protecti@onnotations, this
relationship could not be stated.

The Court reasoned that although the relationskfwéen the protection
of public health and the promotion of the internarket was possible to
imagine, the EU’s legislator could only refer tdfithe original goal of the
measure was the establishment or development ofirtteenal market.
Considering these aspects, the court annulleditbetive

42 Cf. Treaty on the Functioning of the European Wniérticle 169, paragraph 2
(Treaty establishing the EEC Article 153, paragraph

43 Judgement of the Court of Justice of the Européion under no. C-376/98 of 5
October 2000 in case Federal Republic of GermanyEusopean Parliament and
Council of the European Union.

1t is worth noting in connection with the followptstory of the case that Directive
2003/33/EC of the European Parliament and the Gboh@6 May 2003 on the
approximation of the laws, regulations and admiatste provisions of the Member
States relating to the advertising and sponsomhipbacco products regulated this
topic actually with no change in content and now tbe proper legal base as a
reason for legislation. Germany, however, alsock#d the 2003 directive in front
of the Court of Justice of the European Union. jUiigement of the Court of Justice
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Other major regulations were also approved in Andst@ concerning
consumer protection policy. The modification upgadthe divided
legislation power that had been established in phevious program,
according to which the EU could basically passalive-type of measures in
connection with the single internal markeand on the other hand it would
implement extending measures to control the pali@é Member States
(outside the framework of the single internal méxke

The previously established Department went throagterious facelift
too. The change was only seemingly formal (as #maenof this institution
changed into Health and Consumers Department),ubecia also included
new elements like the extension of the powers ef dapartment’'s public
health care and consumer protection units. The Amam Treaty entrusted
the Department with the management of market sigiery the operation of
specialists’ committees, the issues of consumeegption and health care as
well as the task of integrating consumer protecipaticy into other EU
policies.

9. Consumer protection program 1999-2001

The next consumer protection period of the EU fedusn interest
representation, the high level of health protectmmd safety and the
protection of economic interesfsin order to strengthen the strength of
interest representation, the EU set the goal tpaipEonsumer protection
associations more intensely, to execute the clos@peration of associations
and the increase of consumer representation in &tikidn making. The
importance of consultation is to be stressed antbadatter ones, under the
scope of which the EU investigated the possibiityhe establishment of a
permanent, consumer-entrepreneur type consultétiam.

It was food scandalsat the end of the 1990s that urged the need for a
guarantee of the high level of health care andgads essential goals of the
European Union. In connection with this, the EUktdloe standpoint that it
was necessary to approve international standardsa@s as possible and it

of the European Union under No. C-380/03 of 12 Damer 2006 in the case
Federal Republic of Germany vs. European ParliamedtCouncil of the European
Union declared Germany'’s lawsuit unfounded in alhgs and therefore refused it.
4> The decision making is carried out in a co-decigiwocedure with a qualified
majority. The regulation for the former processrisant to ensure the horizontal
character of consumer protection, while the ladte to increase its efficiency.

46 Cf. Fazekas, Judit: op. cit. p. 25.

" Beyond others bovine spongiform encephalopathyE(B&hd counter-measures
(cattle export ban, order of emergency slaughter}@be considered.
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was the duty of the European Food Safety Authdntyparticipate in the
coordination of food-related EU activiti&s.

10. Consumer protection policy strategy 2002-2006

The EU’s consumer protection policy again tookra in 2002, when the
programs for three-year periods were replaced Isyrategic program for
five years. The Commission approved the ,Consumeteption policy
strategy” on 7 May 2002, which set three mediungeargoals: the
establishment and the assurance of single, highl Isansumer protection,
the effective execution of consumer protection sudad the inclusion of
consumer protection organisations into EU policy.

The Court of Justice of the European Union dealthwsonsumer
protection in the Cofinoga cdSa little differently than earlier. According to
the state of affairs, Cofinoga Merignac SA, a conypaegistered under
French law provided a loan for Mr. Sachithanath@ére contract was made
for a definite period of time, one year, after whiit could have been
lengthened. However, the debtor did not fulfil bisligation to return the
loan and the company sued Mr. Sachithanathan mt sba French court.
But the court called up Cofinoga to resolve disargjies demanding them to
submit the agreement for the renewal of the conafher the first year.

The Court requested an answer for the questiohisnprocess, whether
the formula of signing contracts according to Caoludicective 87/102/EEC
of 22 December 1986 for the approximation of th&slaregulations and
administrative provisions of the Member States eoming consumer credit
and the Council's directive 90/88/EEC of 22 Febyud990 on the
amendment of directive 87/102/EEC of 22 DecembeB619or the
approximation of the laws, regulations and admiaiste provisions of the
Member States concerning consumer credit was &ppked for the renewal
of the same contract too.

The Court’s standpoint was that the company progidhe loan had to
inform the consumer according to the content arrth#&b criteria of the
relevant directives. The chief counsellor, nevde® took the standpoint
that the providing of information lost importanté should happen in case
of the renewal and extension of an already sigrgdesnent, because the
consumer would already know them, unless they s modified. Based

“8 This is why Regulation No. 178/2002/EC of the Fagan Parliament and of the
Council of 28 January 2002 laying down the genpraiciples and requirements of
food law, establishing the European Food Safetyhéiity and laying down
procedures in matters of food safety was approved.

9 Judgement of the Court of Justice of the Europémion under No. C-264/02 of 4
March 2004 in case Cofinoga Mérignac SA vs. Syhgachithanathan.
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on the above mentioned standpoints the Court raled it was not
mandatory for the provider of the loan to keepitiisrmation liability as far
as the state of affairs of the current case went.

In relation to this medium-range consumer protectoal it is necessary
to refer to the importance of enforcing consumégrests in decision making
and standardisation. This is based on an agreemign¥WTO, which affects
consumer rights at several points and the Commmisisido endeavour the
protection and enforcement of these interests agtitsr during its
negotiations®

The European Union determined the criterion in emtion with
effective execution that EU measures should betedeto settle debates
more easily, especially with the preference ofralitve debate settlement
methods”

The results of the strategy were evaluated by thmr@ission from the
aspect of goals’ achievement in a document issme#l3oMarch 2007 and
the consumer protection measures of the above dpesiere basically
considered successfiil. The indisputable results of the program were
apparent in the following areas: Many legal redofet were approved
through the accelerated consumer protection |dgisléhat can be regarded
as successful both in the approximation of laws &ghl protectiori’
Furthermore, the preparatory works of many othgislation products were
started and the supervision of consumer protedégal works commenced
to serve unification and modernisation goals. fthis indisputable merit of
the program that several new institutions have éstblished among the
EU’s consumer protection institutions that have thain role to protect
European consumers and have their rights enforcecdeftectively as
possible’

0 Fazekas, Judit op. cit. 31.

*1 In connection with this it must be referred to tstablishment of EEJ-NET and
FIN-NET networks and the European Consumer Cenftiesut their operation see
in detail: http://europa.eu/legislation_summarid®e/32043_en.htm [04.08.2012]
and http://ec.europa.eu/internal_market/finserviegail/finnet/index_en.htm

[04.08.2012]

>2 This statement was called ,2002-2006 Consumeeption program screening”.

%3 Just referring to Directive 2005/29/EC of the Fpean Parliament and the
Council of 11 May 2005 concerning unfair businessdnsumer commercial

practices in the internal market as well as Couuldiective 84/450/EEC, the

European Parliament and Council directives 97/7/88127/EC and 2002/65/EC as
well as directive 2005/29/EC amending the Europ®@amliament and Council

directive 2006/2004/EC.

** The Consumer Safety Network, the Network of Eussp€onsumer Centres and
the European Consumer Consultative Group were exeaimong others in this
framework.
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11. The EU’s consumer protection strategy 2007-2013

The European Union’s consumer protection strategyttie seven year
period 2007-2013 was approved by the Commissiodprl 2005. The
special feature of the document is that besidamgethree major goals it
also describes the priorities that lead to thesgsgo

The primary goal to be reached by the EU in theegiperiod is to
confirm the market position of consumers and deseatheir
disadvantageous position against the service peosidThe Commission
believes it is viable if consumers have enoughrmétdion and a real choice
that requires the transparency of the market (¢imma).

The second goal is only indirectly related to tbpi¢, because as the
program contains the consumer protection and health policy strategy, it
aims the improvement of consumers’ welfare in tihe Ehis undoubtedly
has some componefitghat (may) affect consumer protection policy, but
their relation to consumers’ law enforcement isyandlirect.

The third goal is to guarantee consumers’ deferffeetevely — that is
what requires state (EU) defence- when individ@aus not able to enforce
their rights®®

One can say as a summary that the goals of thendaduare not new,
they used to be included in previous consumer ptiote programs, but the
priorities to be considered in their realisation fem in new light.

The first requirement that the EU’s latest consuipeatection policy
determines is the consideration of national (Mentbte level) consumer
protection policies and markets. This has a doubfertance. On one hand
consumers’ decision and their motivating factons loa better understood by
monitoring, while on the other the mistakes of oai consumer protection
policies and the differences in regulations hawabee also more apparent.

The EU’s intention to give more effective legal ey guarantees
through the common availability of the pace, inexgeeness and easy
access of consumers’ law enforcement methods spedial importance. To
help these, the Commission will publish a concisel\s with its previously
issued recommendations and statements on altezndtbate settlement
methods’

Partly connected to the previous priority, the paog prescribes the
necessity to raise an ,educated” European averagsumer? The aim of

% Referring to the requirement of security amongth

*® The program defines a wider circle than the piigsi that are eventually
presented, however, this thesis quotes only thoss ohat are to be highlighted
from the aspect of consumer law enforcement.

> COM(2007) 99 final, p. 12-13. Cf. Fazekas, Jugitdit. p. 34.

%8 This approach would be useful regarding taxatismwall. Cf. Ercsey, Zsombor:
Az Szja- és az Afa-szabalyozas igazsagossaga aamadgrendszerben (Pécs, PhD
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the new concept of the Commission is to supply eoress with knowledge
that gives them a stabile position in the marked #ms can be realised
through three channels: first, by using the congemeéasic right to

information, consumers must receive a wide rangafoimation on their

rights, second, by introducing consumer protectiogused education
already in primary school and third, by paying miiiten to the education of
such skills in adult education.

It is an outstanding result of the EU’s politicairategy that the
Commission issued its Green Book on the due ditigenf consumer
protection legal materials on 8 February 2007. Thias considered
important by the Commission because consumer giotetegal materials
are diverse in two ways. It is enough to refern®e &lready discussed result
of "minimum harmonisation and the fact that the waltrelation of
directives is not cled.

Following the issue of the Green Book a public ctasion started, in
which the Member States, the EU’s main institutjos@nsumer protection
organisations as well as representatives of thinéss world reacted on the
document and it was mostly welconféd.

12. The European Union’s consumer protection policy
2014-2020

The proposal on the consumer protection prograthehext seven year
period was submitted by the Commission in Novembetl with the
primary goal to put citizens into the focus of #iegle internal market and
give them an opportunity for successful and aatiaeket participation. This
rather general goal is yet progressive in two a@spé&ne is that the position
of consumers is qualified as central from the pecipe of the operation of
the internal market, which also means the recagmitof the duality of
consumers’ legal status that consumers are creaftonsirket activity and at
the same time they are participants who requirdeption against the
activities of other economic players. But the nesnsumer protection
strategy may seem modern also in the sense thatetlveEU legislation is
less paternalistic, but rather believes that thed&umental aim of the

Thesis 2013), p. 124. Available at http://doktatela.ajk.pte.huffiles/tiny_mce/
File/Vedes/Ercsey/ercsey_nyilv_ertekezes.pdf [32A03]

9 COM (2007) 99 final page 13.

 This may lead in law enforcement, or often in $afion to the point that
uncertainty prevails, when a topic is ruled by sabdirectives.

®1 In connection with this see Kenderes, Andrea: gyfsztévédelmi jog eurépai
egységesitésének aktudlis helyzete. In: Europa2088/3, p. 23.
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common EU policy is to create a consumer imageithattive and able to
act independently.

In order to achieve the above mentioned goals,ptioposal lists the
topics, in case of which it may be advisable tolengent EU measures.
These topics are the following: the increase oflpob safety with effective
market supervision activity, the improvement of ®amers’ knowledge, the
consolidation of consumer rights, the strengthewiihgffective legal remedy
methods (especially by alternative debate settlénaesnwell as international
law enforcement.

13. Consumer protection in the Charter of Fundamerdl
Rights of the European Union

A document of key importance from the perspectifehe European
Union’s development and the enhancement of its @oon and political
integration was accepted in Nfé®n 7 December 2000, when the Council,
the Commission and the Parliament all proclaime@ tGharter of
Fundamental Rights of the European Union. Insteldiscussing many
questions in detail in connection with the ChadieFundamental Rights and
its miserable fate, here | want to focus the atbenbn two issues that are
very important concerning consumer protection. Tirg one is that the
declaration of some fundamental rights on an ElUelleaxpresses the
recognition that EU citizens are not only regardsdeconomic factors, but
the EU’s decision makers also consider them asabéduhumans and want
to express this human nature more dominaftiurthermore, article 38 of
the Charter of Fundamental Rights is to be higdidhwhich says that the
high level of consumer protection is to be takemre @d in EU policies.

The text of the Charter was finalised by spring288d according to the
agreement the topic was regulated in the Europeaion$ order of
competence as a “divided” competence, in which bwtional and EU
legislations have a word also obeying the princgslsubsidiarity.

The approved text says that “consumer protectignirements are to be
considered, when other EU policies and activitiesdefined and executed”.
This is extended by Article 6 of title Ill, whichakes the relevant regulation
perfect when is says that “in order to promoteititerests of consumers and
to ensure a high level of consumer protection,Uhen shall contribute to
protecting the health, safety and economic intereStonsumers, as well as
to promoting their right to information, educatiand to organise themselves

62 Cf. J.-F. Renucci: Droit européen des droits derme. L.G.D.J. Reuter P.,
Paris, 2002 p. 450.

83 Cf. M. Hesselink: Are we Human Being or Mere Cansus? In: European Voice
2006/12. p. 38.
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in order to safeguard their interests.” On the dadi all these, it can be
stated that the Charter imports human, citizennestic and social rights
into the legal system of the European Union withemritent change and will
thus provide a listing of the classical human mgltatalogue with a
combination of the social dimension of sustainajpiewth and the social
dimension of those right§.

Since the Charter of Fundamental Rights makes healte, consumer
protection, access to law enforcement and freesacepublic services its
regulation topic, it can be deducted from the ndext that the EU’s
legislator thinks of consumer protection as a bkegial principle and not as
the "mother right®™ of all independent consumer fundamental rightss Th
means that the consideration of consumer protectspects as an EU task
has a limited legal character and reflects the titotisnal traditions of
Member State® This approach suggests that consumer protectinrbea
regarded rather as a general requirement thatnoietes national and EU
level decision makers scope for action, but it ddelsave a fundamental
right creation character that would make it possital refer to a concrete
consumer’s right in front of national courts.

14. The regulation of consumer protection in the Lsbon
Treaty

The chapter introducing the European Union’s coreumprotection
policy would be incomplete without the presentatioh currently valid
conditions; therefore it is well-founded to havelaser look at the effective
regulation. Before going into details let me pubtgeneral remarks.

First, it has to be noted that only some of theila@gons in this area can
be found under title XV of the Treaty on the Fuocing of the European
Union and there are other regulations in the Tréaymay be in connection
with consumer protection policy. At this point twasic regulations are to be

® In connection with this see in detail J. Weiled3 the European Union Truly
Need a Charter of Rights? In: European Law Jour2@D0. p. 95. G. Alpa: New
Perspectives in the Protection of Consumers. Imojgean Business Law Review,
2005. p. 725. and S. Weatheril: EU Consumer Law Bwolicy. Edward Edgar,
Cheltenham-Northampton, 2005 p. 31.

% 0. De Schutter: Les droits et principles sociawang la Charte des droits
fondamentaux de I'Union européenne In: J.-Y. Carie€D. De Schutter (eds.): La
Charte des droits fondamentaux de I'Union européeBnuylant, Brussels, 2002 p.
150.

® 0. De Schutter op. cit. p. 3., E. Riedel: Kapltl Solidaritat. In: Jirgen Meyer
(ed.): Charta der Grundrechte der Européischenrdtiommentar. Nomos, Baden-
Baden, 2005 pp. 9-10.
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mentioned. Point f) of paragraph (2) of Article 4 the Treaty on the

Functioning of the European Union declares thatharesi competence
between the EU and the Member States implies aratragys for consumer
protection. The regulation makes it clear that ¢lxelusive competence of
the EU does not relate to consumer protectionthmitright of regulation is

divided between the EU and the Member States résgetbe principles of

proportionality and subsidiarity. Article 12 of tAeeaty also belongs to the
same circle when it declares the horizontal clahatl have already quoted,
saying that consumer protection requirements $tgathken into account in
defining and implementing other Union policies amtivities.

It is also to be stressed that Article 169 of teafy on the Functioning
of the European Union takes over the regulfiaf Article 153 of the
former Treaty establishing the EEC without real ndeg therefore | will
present at this stage the effective regulatiorhefEU’s consumer protection
role on the basis of Article 169.

Paragraph (1) of Article 169 of the Treaty on thenétioning of the
European Union says that "in order to promote titerésts of consumers
and to ensure a high level of consumer protectlm Union shall contribute
to protecting the health, safety and economic @stsrof consumers, as well
as to promoting their right to information, eduoatiand to organise
themselves in order to safeguard their interedtsis obvious from the
quotation it is obvious that two goals can be smjear in EU consumer
protection policy, which is the promotion of conra interest promotion
and the assurance of the high level of consumeegtion.

In connection with this it is worth noting that hotoncepts are rather
vague and indefinable, therefore the EU has a wetgsion field, when it
pursues its consumer protection policy. The EUgslation is thus entitled
to decide in what ways it wants to promote the m@&ment of consumers’
interests in a given case. It has to be emphasthedgh that this
consideration is placed within definite limits blget rule that consumer
protection may not be weakened and an already \athilevel may not be
given up or reduced. Similarly it is not easy tdkmaure if the "high level of
consumer protection” works because it is not tle@tétically highest or the
highest level in any Member State that is to béeasld as a goal by the EU
but only a high leve?

The presented regulation also defines the actieasathat require EU
action. This means that it is consumers’ healtfetgand the protection of
their economic interests as well as their righttformation, education and

67 Cf. Hajnal, Zsolt: Fogyasztévédelem. In: Osztqvildras (ed.): Az Eurépai
Uni6rol és az Eurdpai Uni6 kodésébl sz6l6 szerédések magyardzata. CompLex,
Budapest, 2011 p. 2427.

% |n connection with this see Gal, Attila: Fogyas#delem. In: Osztovits, Andras
op. cit. pp. 1070-1071.
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self-organisation for interest protection are thalues, where defence
requires EU action. In this respect it may be edtithat the Treaty
fundamentally sets paths for the EU that rely am pheviously mentioned
Magna Charta of Consumer Rights because the fundameights of
consumers included in it define the content of s consumer protection
policy. It has to be stressed also that the pregerggulation does neither
entitle nor oblige any state, and such generallynigdated values get
concrete only by secondary ridfit.

Based on the Treaty on the Functioning of the EemopUnion the EU
will contribute with the following to achieve théo@ve mentioned goals:
according to Article 114 with measures approveccamnection with the
establishment of the internal market as well assmess to support, extend
and control Member State polici&s.

Article 114 of the Treaty on the Functioning of tBeropean Union
(former Article 95) says that The European Parliainaad the Council shall,
acting in accordance with the ordinary legislatipeocedure and after
consulting the Economic and Social Committee, adoptmeasures for the
approximation of the provisions laid down by lawegulation or
administrative action in Member States which hagetlzeir object the
establishment and functioning of the internal markeis clear from the
regulation that it is enough in this respect if thpic of the measures to be
approximated can be related to the internal market, it is not a
requirement that Member States’ different regutattould directly block
the establishment and operation of the internalketarAs a result, this
article has become the most important authorisa@d@rring to consumer
protection policy. It has to be stressed, howetlat without prejudice to
Article 114, the Council shall, acting unanimoudéty accordance with a
special legislative procedure and after consultimgy European Parliament
and the Economic and Social Committee, issue dect for the
approximation of such laws, regulations or admiatste provisions of the
Member States as they directly affect the estafnksit or functioning of the
internal markef!

The regulation of paragraph (3) in Article 169 da understood as a
special authorisation for EU consumer protectiagislation, when it says
that the European Parliament and the Council, gatiraccordance with the
ordinary legislative procedure and after consultimg Economic and Social
Committee, shall adopt the measures supportinggneiig and attention
paying Member States policies. It is to be empleakithough, that the EU is
only entitled to minimum harmonisation with thigyiglation authorisation
because measures adopted this way will not hindembkr States to

%9 Cf. Hajnal, Zsolt op. cit. p. 2427.
0 Cf. Treaty on the Functioning of the European Wniérticle 169, paragraph 2.
" Treaty on the Functioning of the European Uniorticke 115
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maintain or introduce stricter defensive measuBes.such measures must
be in accordance with Treaties and the Commissamtb be informed of
the measure€.

15. Conclusions

Examining the development the European Union’'s gones protection
policy has gone through it can be stated that dpectin focus got into the
centre of Member States’ thinking at a theoretieaél only in the 1970s, as
it was not until the 1972 summit that Heads of &ttd Prime Ministers
realised that the desired “generally high life d&d” was nothing else but
an environment and consumer protection activity.

The next development stage took place when consymetection
activity became a horizontal policy. The speciapariance of it is marked
by the fact that consumers’ interest must be censadl not only when
consumer protection legal acts are taken but alsang EU action, any
issued legal act or taken measure.

It has to be noted that in the beginning consumateption in the EU had
no base in Treaties; common consumer protectioisypbecame part of the
primary rights only through the Maastricht Trealtyis obvious that EU
decision makers approached consumer protectionoimextion with the
economic fundamental rights recognising the facat tthe consumer
protection regulations of the Member States, wiaich different from each
other, would have an effect on the free move ofdgoand services. It
became necessary to approximate the laws, ordeds agiministrative
regulations of Member States in this issue in otddet the single internal
market operate.

Based on the goals and priorities of the examir@mtsamer protection
programs is can be seen that the EU gradually adkdged the problem of
consumer protection and its effect on the operatibthe internal market.
The Common Market Magna Charta of Consumer Righ&sined
consumers’ fundamental rights and described thdeobrof a common
consumer protection policy declaring interestshat $ame time, where EU
action was necessary. The consumer protection la¢igis based on
consumer protection programs had three positiygsstethe Member States.
First, in some states it prepared a regulationldoge areas of consumer
interest protection that had not been regulatedrbefsecond, it gradually
balanced the differences of states with weak amhgtconsumer protection
systems, and third, it called up Member Stategndithn to the dynamic
development of consumer protection, and the reiguldtty directives can be
deemed as a catalyst of this trend.

"2 Treaty on the Functioning of the European Unioriicke 169, paragraph 4.
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The institutional system of consumer protection waswvever, affected
by EU legislation in two aspects: EU law’s execntie the competence of
the administration of Member States, the EU did dextide about concrete
organisational and operational rules for the adsiiaiions of these states,
but it prescribed the requirement that the effectlegal protection of
consumers must take place in a unified way in eWteynber State. This
endeavour is well illustrated by the efforts of teropean Commission in
alternative consumers’ debate settlement.

Having a close look at the case law of the CourtJo$tice of the
European Union it can be stated that court proedurave affected
consumer protection in three ways. There have Beare cases, where the
EU dimension of consumer protection emerged in eotion with economic
fundamental freedom rights; in other proceduresGbert discussed what
the legal relation of being a consumer means, whidle most recent cases
have produced questions about the harmony and tmatlaéion of the EU
and the consumer protection policies of the MenSiates.
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The Need for the Harmonization of Laws within
the EU on Cross-Border Debt Recovery

KIRALY , LILLA

ABSTRACT In order to guarantee the efficient functioningtbé single
internal (Union) market, firstly, the possibilityatt to be created — in the
field of procedural rules — for judgments passeaiie Member State to be
recognized and enforced in another Member Statdthinmthe frames of
simplified and accelerated proceedings; secondly, order to ensure
effective legal protection for citizens — and t@iavconflicting judgments —
the possibility of parallel proceedings had to bmimized, in other words,
there was a need for the unification of rules oisgiction as well.*

The legal rules governing enforcement, the orgdioral system, real
estate registration, etc. differ from Member Stat®&lember State. Based on
the position held by the EU, this is the main reasdy — up to now — the
effectuation of enforcement has been carried oatyevhere in accordance
with domestic law. However, it is of essential im@ace for the functioning
of the EU and the realization of its objectivesttath Member States have
similar legal rules operating with similar effeativess in the field of judicial
enforcement. Thus — due to the differences exidieigreen the Member
States — there was a need for the precise andlddtdefinition of minimum
rules in this field.

In recent years Union legislation in the field affercement has clearly
reflected a tendency toward a unification of lawseeding harmonisatién
EU legislative organs do not wish to assign to ttempetence of the
legislative organs of the Member States to defireeftames of regulation
themselves (as in the case of directives), on eherary, they strive toward
uniform regulation not merely concerning the orderiof enforcement but
also concerning the effectuation of enforcenient.

In the EU - especially in recent decades - it hasdme an important
objective to ensure the free movement of judicadisions. This requires

! Wallacher, Lajos: Eurépai polgari eljarasjog —naleagy valésag? [European Civil
Procedural Law — Dream or Reality?] In: Wopera,z&su— Wallacher, Lajos (eds.):
Polgari Eljarasjogi szabalyok az Eurdpai Unié jogr@pRules of Civil Procedure in
the Law of the European Union]. Complex, Budap2@6 p. 25.

% The two important principles to be followed whée Union is entitled to legislate
are that of proportionality and necessity. In Tttaevente: Bevezetés az eurOpai
maganjogba [Introduction to European Private Lawgent Istvan Tarsulat,
Pazmany Péter Catholic University Publisher, Budg®@911 p. 17.

% Wallacher, Lajos op. cit. p. 25.
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Community action and the adoption of Community llagarms in civil
procedure in the field of judicial enforcement. Témecific priorities for
Community action for the period of 2010-2015 aréd l@own in the
Stockholm Programme adopted by the European CoimBiecember 2009,
which is a comprehensive five-year plan for justioe security policies, the
main objective of which is the adoption of propedhlat make the positive
achievements in justice and home affairs coopeamatiwre effective and
tangible to the citizen.

It was in its Communication of 1998 entitled “towlargreater efficiency
in obtaining and enforcing judgments in the Eurapdanion™ that the
European Commission pointed out the difficultiekatieg to the cross-
border recovery of debts, emphasizing the needttier enforcement of
judgments and for establishing a Union level systémrotective measures
relating to debtors’ assets.

1. From the Brussels Convention of 1968 to the prest

The foundations of the recognition and enforcenwdrjudgments were
created by the Brussels Convention of 79&8&d the Brussels | Regulation
replacing the former. Their essence lies in thegeatur procedure, which is
a preliminary procedure conducted for the declamatif the enforceability
of a judgment passed in another Member State andhwbk aimed at
obtaining an enforceable title, in other wordscrating the possibility for

4 “At its meeting in Brussels on 10 and 11 Decen®@09, the European Council
adopted a new multiannual programme entitled ‘Theckholm Programme — an
open and secure Europe serving and protectingendiz In the Stockholm
Programme the European Council considered thatptbeess of abolishing all
intermediate measures (the exequatur) should béinced during the period
covered by that Programme. At the same time thétaivoof the exequatur should
also be accompanied by a series of safeguards.& (Regulation (EU) No

1215/2012 of the European Parliament and of then€ibof 12 December 2012 on
Jurisdiction and the Recognition and EnforcementJofigments in Civil and

Commercial Matters, Preamble (2), See also GomKaglin: Az Eurdpai Unid

joganak alapjai [Foundations of European Union La@gmplex, Budapest, 2012 p.
237.

®> Commission Communication to the Council and theofean Parliament towards
greater efficiency in obtaining and enforcing judgits in the European Union
[1998] OJ C 33. 31.1.1998. p. 3.

® 1968 Brussels Convention on jurisdiction and théoeement of judgments in
civil and commercial matters (27 September 1968LQ7, 26.1.1998.

" Council Regulation (EC) No 44/2001 of 22 Decen®@00 on jurisdiction and the
recognition and enforcement of judgments in cimdl@aommercial matters OJ L 12,
16.1.2001.
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enforcement in the Member State where the ordem@ircement has been
sought. Thus, a judgment passed in one Member 8tayebe enforced in
another only if it has been declared enforceabl¢han Member State of
enforcement within the frames of the exequatur gdace.

For the acceleration of proceedings and in orderptomote the
enforcement of cross-border claims, in April 200Be Commission
submitted a new proposal for a regulation to ther@d and the European
Parliament on the introduction of a European Erdorent Order for
uncontested claims, which was adopted in April 2@84Regulation No
805/2004 [hereinafter referred to as Regulatfofile main objective of this
Regulation was to eliminate the (exequatur) procedor the declaration of
enforceability with regard to uncontested claimbe TRegulation meant a
step beyond the regulation contained in the Bras$eRegulation and
Council Regulation (EC) 2201/2003 (hereinafter mefe to as Brussels Il
Regulationy — which is concerned solely with judgments relgtio parental
responsibility’ - by eliminating the exequatur procedure in refai
between the Member Statgsthereby accelerating the assertion of the
lawful interests of creditors. At the same timee tRegulation does not
override the Brussels | Regulation with regard neantested claims, since
the issue of a European Enforcement Order is orppssibility offered to
the creditor: the person applying for enforcementyralso decide to have
recourse to the Brussels | Regulation (and theusteiq procedure contained
in it) instead of the special rules relating to amested claim¥. This

8 Regulation (EC) No 805/2004 of the European Paeiat and of the Council of 21
April 2004 creating a European Enforcement Orderuncontested claims OJ L
143, 30.4.2004.

° Council Regulation (EC) No 2201/2003 of 27 Noveml2€03 concerning
jurisdiction and the recognition and enforcementjuagfgments in matrimonial
matters and the matters of parental responsibilégealing Regulation (EC) No
1347/2000 OJ L 338/1 23.12.20083.

19 |n the case of judgments relating to the dissotudr annulment of marriage,
Member States only have an obligation of recognjtiwhich takes place ipso iure.
Wopera, Zsuzsa: Europai csaladjog [European Farhi@yw]. HVG-ORAC,
Budapest, 2009 p. 123.

» Based on Council Regulation (EC) 44/2001, a judgngéven in a Member State
and enforceable in that State shall be enforceahmther Member State when, on
the application of any interested party, it hasnbéeclared enforceable there, or - in
accordance with the rules applicable in the UnKé&agdom — when the court has
registered it for enforcement (Article 38). The saapplies to authentic instruments
or court settlements serving as the basis for tiderong of enforcement (Articles
57-58). Practically this means the application ofsaparate (non-litigious)
procedure, with the possibility of challenging rguadion.

12 Kapa, Matyas: Eurépai jogharmonizéacié a birésagigrehajtas teriiletén
[Approximation of European laws in the field of thenforcement of court
decisions]. In: Papp, Zsuzsanna (ed.): A magyaggoleljarasjog a kilencvenes
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provides an effective alternative, which signifitgnmeduces the delays and
costs associated with cross-border proceedi@be exequatur procedure
plays the role of a bridge between the foreign jneigt and the enforcement
procedure of the Member State, in return for thmiahtion of which the
Union legislator expects the courts of the MembeteS to observe some
minimum procedural standards with regard to judgsiecourt settlements
and algthentic instruments that may be certifiec &uropean enforcement
order.

Concerning uncontested monetary claithe Regulation created the
institution of the European Enforcement Ortfegs a result of which a
judgment passed in one Member State of the EU brusaken into account
under the same conditions as a (domestic) judgrpassed in any other
Member State. This means that the domestic enfaxerales of the given
Member State must also be applied to these docsmeithe same way, in
other words, the ordering of enforcement must mledhe effectuation of
enforcement. This Regulation means a huge stemfdraoncerning the free
movement within the European Union of court judgtagnourt settlements
and authentic instruments relating to pecuniarymda’ At the same time,
its significance goes far beyond its content: comog uncontested
monetary claims it has created the institutiontef European enforceable
title, thereby also establishing the prototype lod European enforceable
doculrepent, the application of which may later beeeded to other claims as
well.

években és az EU jogharmonizacié [Hungarian CivibcBdural Law and the
Approximation of European Laws in the 90s]. In: Tbmanyok Németh Janos
egyetemi tanar tiszteletére [Scientific studiekamour of Professor Janos Németh].
ELTE E6tvds Publisher, Budapest, 2003 p. 21.

13 Molnér, Judit: Az Eurépai Parlament és Tanacs B0B4/EK rendelete a nem
vitatott kovetelésekre vonatkozé eurbpai végrelsjth okirat |étrehozasardl
[Regulation (EC) No 805/2004 of the European Pawtiat and of the Council of 21
April 2004 creating a European Enforcement Order uUncontested claims]. In:
Gyekiczky, Tamas— Kormos, Erzsébet — Koblés, AdéWelnar, Judit — Nagy,
Adrienn — Wallacher, Lajos — Wopera, Zsuzsa: Azdpar Unié polgari eljarasjoga
[Civil Procedural Law of the European Union]. CoewlBudapest, 2007 p.184.

14 Nagy, Csongor Istvan: Az Eurépai Unié nemzetkdaigemjoga, Hataron atnyulo
polgari jogvitdk az EU-ban [International Privatavi. of the European Union,
Cross-Border Civil Law Disputes in the EU]. HYG-ORABudapest, 2006 p. 256.
!> The debtor does not contest either the amouriteotlaim or the title to it.

16 Based on the English text of the Regulation: EeaspEnforcement Order, and
based on the German text: europaischer Vollstreg#titel [European Enforceable
Title].

" Kapa, Méatyas op. cit. pp. 15, 21.

'8 |bid. p. 22.
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The elimination of the (exequatur) procedure foe ttieclaration of
enforceability forms the basis of enforcement pdoces regulated by
Council Regulations (EC) 4/20091896/2008° and 861/200% as well.

The "Maintenance Regulatioi"created the possibility of automatic
implementation and enforcement in the European tUniodecisions, court
settlements and public documents relating to maartee, without interim
proceedings (exequatur procedufeThis automatic procedure also applies
to the "European order for payment procedure". TEaropean Small
Claims Procedure" may be considered as a partityper of the European
enforceable title, given the fact that the courthef Member State which has
made the decision in the legal dispute shall issugertificate which renders
the judgment enforceable in the other Member Stétieout the exequatur
procedure®*

9 Council Regulation (EC) No 4/2009 of 18 Decemb®0® on jurisdiction,
applicable law, recognition and enforcement of siecis and cooperation in matters
relating to maintenance obligations (OJ L 007 120Q9), applying a double
standard, lays down two different procedures deipgndn which EU Member
State’s judgment is to be enforced. In the caskle@iber States falling under the
scope of the Hague Protocol of 2007, there is remeatur procedure (Article 17),
on the other hand, the exequatur procedure is cgipé to judgments passed in
Member States that do not fall under the scopehef Hague Protocol of 2007
(United Kingdom, Denmark) Articles 16-17. This pedare is based on the
procedure and the grounds for refusal of recogmikiéd down by Regulation (EC)
44/2001. (Articles 23-24.) Recognition may alsorb&sed in the absence of an
exequatur procedure if the right to enforce theisiec of the court of origin is
extinguished by the effect of prescription or thmitation of action and there is an
earlier enforceable decision (Article 21).

% During the application of Regulation (EC) No 183EJ6 of the European
Parliament and of the Council of 12 December 20@&ting a European order for
payment procedure (OJ L 399. 2006.12.30.) themoisieed for the court/notary
having issued the decision to issue the Europeder dor payment with a European
enforceable title. Article 19.

1 Based on the rules of Regulation (EC) No 861/26Dfhe European Parliament
and of the Council of 11 July 2007 establishinguaopean Small Claims Procedure
(OJ L 199. 31.7.2007.), at the request of one efgarties, the court of the Member
State of origin shall issue a certificate concegranjudgment in the European Small
Claims Procedure at no extra cost which certifiss enforceability in another
Member State without a procedure for the declamatibenforceability [Article 20
(2.

22 Council Regulation (EC) No 4/2009, Article 2, Rgnaph 1, points 1-3

% The automatic implementation of decisions relatitog maintenance, court
settlements and public documents without interimcpedings for their recognition
and enforcement (exequatur procedure) is only plesdithe judgments have been
passed applying uniform conflict of laws provisidithie Hague Protocol of 2007).
4 parliament and Council Regulation (EC) No 861/20%ficle 20 (2)
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The elimination of all interlocutory measures (#eequatur procedure)
for the recognition and enforcement of foreign jogmt$®> was also aimed
at by the Green Paper - published in 2009 - andirlaé¢ review of Council
Regulation (EC) 44/200%.The reviewed Regulation (EU) No 1215/2812
states that “mutual trust in the administrationustice in the Union justifies
the principle that judgments given in a Member &tttould be recognised
in all Member States without the need for any sdemiocedure. In addition,
the aim of making cross-border litigation less tiommsuming and costly
justifies the abolition of the declaration of erdeability prior to
enforcement in the Member State addressed. Asudt,rasjudgment given
by the courts of a Member State should be treatdflinhad been given in
the Member State addresséti.The procedure for refusal of enforcement
shall, in so far as it is not covered by this Ratjah, be governed by the law
of the Member State addres$édhus the total abolition of “exequatur”,
concerning civil and commercial matters, seemsiliembut the differences
in the remedy systems of the different Member Statan make the

% Green Paper on the Review of Council Regulatio©)(BNo 44/2001 on
Jurisdiction and the Recognition and EnforcementJofigments in Civil and
Commercial Matters COM (2009) 175. final, Bruss@lk,4.2009.

% Council Regulation 44/2001/EC functions as a rratfijudicial cooperation but
empirical studies have revealed four major deficiest (1) The “exequatur”
procedure (proceedings for the recognition andreefoent of judgments in another
Member State) constitutes an obstacle to the freeement of judgments. (2) In the
EU access to justice is generally not satisfactwrythe case of proceedings
involving non-EU defendants. (3) The effectivenexs agreements conferring
jurisdiction must be improved. (4) Contact betwearbitration and court
proceedings must be developed.

" Regulation (EU) No 1215/2012 of the European Baméint and of the Council of
12 December 2012 on Jurisdiction and the Recognigmd Enforcement of
Judgments in Civil and Commercial Matters (OJ L.381.12.2012.)

The main elements of the reform introduced by tleguation: With the exception
of decisions in defamation cases and collectivecgrdings for damages, the
intermediate procedure for the recognition and mment of judgments
(exequatur) was abolished; Extension of jurisdictimles of the Regulation to
disputes involving third country defendants; Sttéeging the effectiveness of
agreements conferring jurisdiction; Creation of twther forums for disputes
involving defendants domiciled or established agsihe EU (place of the assets
and forum necessitatis); The Regulation introducekscretionary lis pendens rule
with regard to disputes between the same partieserning the same subject matter
pending before the court of a Member State of the dhd the court of a third
country; Special rules relating to connections leetmv court and arbitration
proceedings; The judge must inform the defendantttef consequences of
acceptance of the jurisdiction of the court.

28 Regulation (EU) No 1215/2012, Recital (26)

9 Regulation (EU) No 1215/2012,Article 47 (2)
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application of this provision difficult because thegulation gives only a
general rule to take into consideration: “A partyllenging the enforcement
of a judgment given in another Member State shdoldhe extent possible
and in accordance with the legal system of the Man$tate addressed, be
able to invoke, in the same procedure, in additiothe grounds for refusal
provided for in this Regulation, the grounds fofusal available under
national law and within the time-limits laid dowmthat law.*® The grounds
for refusal available under Regulation (EU) No 12032 are identical with
the previous provisions of Council Regulation 4@Q2EC* According to
the revised Regulation there are many questionsRégulation does not
answer at all, e.g. which courts have jurisdictfon the procedure for
refusal; - as against the previous two-stage renwdyem - how many
possibilities will be available for the parties tppeal? The revised

% Regulation (EU) No 1215/2012, Recital(30), “Theedt enforcement in the
Member State addressed of a judgment given in anditember State without a
declaration of enforceability should not jeopardiespect for the rights of the
defence. Therefore, the person against whom enfanotis sought should be able
to apply for refusal of the recognition or enforaamof a judgment if he considers
one of the grounds for refusal of recognition topbesent. This should include the
ground that he had not had the opportunity to ageafor his defence where the
judgment was given in default of appearance invél eiction linked to criminal
proceedings. It should also include the groundskviebuld be invoked on the basis
of an agreement between the Member State addressed third State concluded
pursuant to Article 59 of the 1968 Brussels Conweent [Regulation (EU) No
1215/2012, Preamble (29)] The decision on the apptin for refusal of
enforcement may be appealed against by either.péhy appeal is to be lodged
with the court which the Member State concerned basimunicated to the
Commission pursuant to point (b) of Article 75 &g ttourt with which such an
appeal is to be lodged. [Regulation (EU) No 12152®rticle 49 1, 2.]

31 On the application of any interested party, thegaition of a judgment shall be
refused: (a) if such recognition is manifestly eany to public policy (ordre public)
in the Member State addressed; (b) where the judgmvas given in default of
appearance, if the defendant was not served witdtdtument which instituted the
proceedings or with an equivalent document in sigfit time and in such a way as
to enable him to arrange for his defence, unlessdéfendant failed to commence
proceedings to challenge the judgment when it vessiple for him to do so; (c) if
the judgment is irreconcilable with a judgment giveetween the same parties in the
Member State addressed; (d) if the judgment iscameilable with an earlier
judgment given in another Member State or in atBitate involving the same cause
of action and between the same parties, providaithie earlier judgment fulfils the
conditions necessary for its recognition in the NdemState addressed; e) if the
judgment conflicts with the Jurisdiction in matteedating to insurance, Jurisdiction
over consumer contracts, Jurisdiction over indigidtontracts of employment when
the policyholder, the insured, a beneficiary of theurance contract, the injured
party, the consumer or the employee was the deféndain the case of exclusive
jurisdiction. [Regulation (EU) No 1215/2012 ,Argcti5]
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Regulation — by the abolition of “exequatur’- uegithe procedure of refusal
and the national enforcement of court decisionsiclvimay make the
procedure easier for the creditor and the debtbitbmakes the procedure
even more complicated due to the lack of a remgsiem.

2. The latest sources of law relating to cross-boed
judicial enforcement

In the European Union there has been a remarkatilyealegislative
activity in the field of civil procedure since tharn of the millennium: the
EU's supranational bodies have been broadeningdbpe of EU law to
cover an increasingly wide area, thus in the eefment process new
measures and legal sources may be introduced ifutine. An example of
this is the Green Paper on theansparency of Debtors’ Assgigblished on
6 March 20082 which seeks to find solutions to improve the ecéability
of judgments and to access reliable informatiordebtors’ assets. In terms
of transparency, it formulates possibilities infaolirections®®

= the need for drawing up a manual of national emforent laws and

practices;

= increasing the range of information available angroving access to

a wider range of registers;

= establishing the frames of exchange of informatibetween

enforcement authorities;

= measures relating to the debtor’s assets declaratio

Outstanding importance may be attributed to theeGrBaper orthe
Attachment of Bank Accountsiblished on 24 October 208Bwhich urges
the creation of a Community instrument for thedttaent of bank accounts.
This would enable creditors to secure the amounmohey covering the
claim against withdrawal or transfer by debtorsisTihstrument would serve
the creditors’ interests, by attaching the fundghie bank account, but it
would not render their transfer to the creditor qaoie. Moreover, a strict
condition for issuing the instrument would be tis$g the court that there is
a need for the protection of the creditor’s intesewhich would serve as a
guarantee for the debtor. These rules were sulahitteéhe Council of the

%2 Green Paper — Effective Enforcement of Judgmenthé European Union: the
Transparency of Debtors’ Assets COM (2008) 128|fiBeussels 6.3.2008

% Baracsi, Katalin: A kiilféldi hatarozatok eurépaiids végrehajtasanak torténeti
attekintése és a jé\kihivasai [Historical Overview of the EnforcemenftForeign
Judgments in the European Union and Future Challgndn: Glossa luridica,
2011/1. p. 160.

% Green Paper on Improving the Efficiency of thedoément of Judgments in the
European Union: the Attachment of Bank Accounts C@WB06) 618 final
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European Union on 25 July 2011 in the form &fraposal for a Regulation
creating a European Account Preservation Orderaalitate cross-border
debt recovery.

3. The European Account Preservation Order

3.1 Preliminary (provisional, protective) measuresensuring
immediate rights protection in European civil procelural
law

It is an approach characterizing the civil procedilaws of the European
Member States that measures ensuring the immegatiatection of rights in
urgent cases are treated uniformly, and althoudistinction is often made
between provisional or protective measures, theyragulated within the
frames of a coherent system, regardless of the sththe process in which
the need for the protection of the rights of thpl@ant arises®

At present, the creditor intending to enforce t&na in another Member
State comes up against difficulties. The procedsrespecially long and
costly if he wishes to apply for preliminary measito preserve the debtor’s
assets located in another Member State in ordecower his claim.
Nonetheless, such “preliminary” measures are ofdiggificance in order to
preserve the debtor’s assets until the court passesforceable judgmetit.

In accordance with the Brussels Convention of 1#6®&as possible to
apply for “protective measures” concerning the debtassets if, in the
given State, enforcement of the judgment passearnther Contracting
State had been authorized, but this judgment hauh lagppealed by the
debtor. This means that the creditor had been egatite enforceable
judgment, but with regard to the fact that it hadoe enforced in another
State, which would take more time — also becauseallofving for the
possibility of appeal —, the Convention renderegossible to guarantee the
success of enforcement by provisional measureseitder this period’

% Wopera, Zsuzsa: Az ideiglenes intézkedés elmédstegyakorlata a polgari
eljarasjogban [The Scientific and Practical Appreeof the Provisional Measure].
PhD értekezés [PhD Thesis], Miskolc, manuscrip§12p. 161.

% proposal for a Regulation of the European Parligraad the Council Creating a
European Account Preservation Order to facilitatess-border debt recovery in
civil and commercial matters. COM(2011) 445 firgtussels, 25.7.2011.1.

3" Wopera, Zsuzsa: Az ideiglenes intézkedés elmédstegyakorlata a polgari
eljarasjogban, p. 163.
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Article 47 of the Brussels | Regulatfnreplacing the Brussels
Convention of 1968 provides for provisional measutet may be applied
prior and subsequent to the declaration of enfditiga The creditor cannot
effectuate final measures of enforcement before dbeclusion of the
procedure for the declaration of enforceability hatis provided with such
means by which — either based on the standardeoh#tional law of the
State requested or directly on the Regulation g prevent the debtor
from hindering later enforcement by disposing of hassets in the
meantime®® Paragraph (1) of Article 47 provides for provisibmeasures
that may be ordered following the resolution of kbgal dispute but before
the judgment having been declared enforce®blen the other hand,
Paragraph (2) of Article 47 states that the righotder protective measures
following the declaration of enforceability of tifigreign judgment does not
derive from national law but directly from Communiaw** This means
that the applicant is no longer required to meetdbnditions laid down by
national law, the protective measure may also lered without this,
directly based on the Brussels | Regulaffoihe Brussels | Regulation does
not contain provisions relating to the actual mdthof enforcement because
this question had been governed exclusively byonati law until the
Proposal for the Regulation creating the Europeaco@nt Preservation
Ordef® was made. The Proposal for a Reguldfioenders it possible to
submit an application for a provisional measurempto the filing of the
statement of claim, thereby conferring on it thelérof preventing legal

3 Council Regulation 44/2001/EC

% The term of provisional measures is not definatiegiin the text of Council
Regulation (EC) 44/2001 or the explanatory repdrte European Court of Justice
has dealt with the legal nature of provisional nuie@s and their relation to the basic
claim but it has not found it necessary to give tdren an autonomous meaning in
Community law. Conditions for ordering provisiorahd protective measures are
regulated by the national laws of the Member StdteKengyel, Mikl6s — Harsagi,
Viktoria: Eurdpai Polgéri Eljarasjog [The Europe@ivil Procedural Law]. Osiris,
Budapest, 2009 p. 142.

0 Ibid.

“Lbid. p. 143.

“2 Protective measures may be used until the apiglicéor legal remedy submitted
concerning the issue of the certificate of enfobdég has been adjudicated,
following this there is a possibility for enforcentdor satisfaction.

3 Proposal for a Regulation of the European Parligraad of the Council Creating
a European Account Preservation Order to facilitatess-border debt recovery in
civil and commercial matters COM (2011) 445 finauBsels 25.7.2011.

“4 Proposal — COM (2011) 445 Article 5, Paragrappaint a)
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action”, which also provides opportunity for extérgl the scope of
application of the legal institutiohi.

Recital (33) of the revised Regulation (EU) No 12082 states that:
“where provisional, including protective, measuege ordered by a court
having jurisdiction as to the substance of the enatheir free circulation
should be ensured under this Regulation. Howewavigional, including
protective, measures which were ordered by suclowt owithout the
defendant being summoned to appear should notcogmesed and enforced
under this Regulation unless the judgment contgitine measure is served
on the defendant prior to enforcemé&hiThis should not preclude the
recognition and enforcement of such measures umaonal law. Where
provisional, including protective, measures areeced by a court of a
Member State not having jurisdiction as to the tarxe of the matter, the
effect of such measures should be confined, urtdsrRegulation, to the
territory of that Member Staté”The revised Regulation — which is to enter
into force on 10 January 2015 - will make the jatlice more simple
compared to the previous Council Regulation 44/2801

Article 20 of Council Regulation (EC) 2201/2003 bles the courts of a
Member State to take provisional, including pratestmeasures in respect
of persons or assets in that State as may be bhailader the law of that
Member State, even if the court of another Memltateshas jurisdiction as
to the substance of the matter. In practice thie has less significance
regarding matrimonial matters, but rather greamifitance regarding
matters of parental responsibilffy.

Article 14 of Council Regulation (EC) 4/2009 proggl— in the same way
as the Brussels | Regulation — that application bgynade to the courts of a
Member State for such provisional, including prttecmeasures as may be
available under the law of that State, even if, arnthis Regulation, the
courts of another Member State have jurisdictiotoathe substance of the
matter’® In the States falling within the scope of the HadRrotocol of
2007, an enforceable decision shall carry withyitdperation of law the
power to proceed to any protective measures whicst ender the law of

4 Wopera, Zsuzsa: Az ideiglenes intézkedés elmédstegyakorlata a polgari
eljarasjogban, p. 165.

% In order to inform the person against whom enforeet is sought of the
enforcement of a judgment given in another MembéateS the certificate
established under this Regulation, if necessargrapanied by the judgment, should
be served on that person in reasonable time b#ierérst enforcement measure. In
this context, the first enforcement measure shaukhn the first enforcement
measure after such service. [Regulation (EU) N&b1Z2012, Recital (32)]

" Regulation (EU) No 1215/2012, Article 35

“8 Kengyel, Miklés — Harsagi, Viktoria op.cit. p. 227

9 Ibid. p. 257.
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the Member State of enforceméhtlin the case of judgments passed in
Member States not falling under the scope of th@72Blague Protocol,
provisional and protective measures are availalde &ithout a declaration
of enforceability’*

If — under Council Regulation (EC) 805/2004 — thdgment has already
been certified as a European Enforcement Ordemdyefile an application
for a protective measure with the court havingifiedt the enforceable title,
or with the enforcement authority of the Membert&ta which the bank
administering the debtor’s bank account is located,he may also do so
based on national lat.

Protective measures ensuring immediate rights gtiote are of key
importance with regard to the success of enforcénmenvever, so far these
legal institutions have not been regulated by atependent Regulation -
corresponding to their significance. In this fiedd essential step forward
was the creation of an independent, European [@egéctive measure: the
European Account Preservation Order.

3.2 The European Account Preservation Order

In its report published in May 2011, the Europeanliment urged the
improvement of cross-border enforcement and calfgsh the Commission
to put forward a proposal for solving the problefmhe attachment of the
debtor’s bank accouﬁfo this, it endeavoured to contribute, firstly,the
development of the Union internal market as oudine the Europe 2020
Strategy for GrowtH and secondly, to the creation of a genuine Eumpea
area of civil justice in the area of enforcemerite General objectives of the
proposal arg:

= to facilitate the recovery of cross-border debts;

= to reduce the risks involved in cross-border tralereby encouraging

more cross-border business activity.

The means for achieving these aims®re:

% Council Regulation (EC) 4/2009 Article 18.
*1 Council Regulation (EC) 4/2009 Article 36.
°2 Council Regulation (EC) 805/2004 Article 6, Arécl4.
3 Plenary session of the EP of 10 May 2011. Docun28@9/2169(INI) of 6
February 2011 of the Committee on Legal Affairs
>4 At the meeting of the European Council of 26 Ma2et10, the leaders of the EU
defined the “Europe 2020” as a strategy which setkie purposes of increasing the
competitiveness of the EU as well as growth and ¢heation of more job
opportunities. Source: http://ec.europa.eu/europ@idex_hu.htm [20.07.2012.]
:Z Proposal COM (2011) 445. 25.7.2011. 1.2.

Ibid.
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= account preservation orders issued on the badieeafame conditions;

= access to information on the financial institutioadministering
debtors’ bank accounts;

= reducing costs for applicants;

= quick procedure; and

= orders with provisional effect, issued without fhreliminary hearing
of the debtor.

The Proposal for a Regulation establishes a nedependent Union
procedurein civil and commercial matters, with regard tass-bordey
monetary claind - besides the already existing regulatidns through
which the creditor may apply for the attachmenttiofé debtor's bank
accounts in any Member State of the Uffon

a) prior to the initiation of judicial proceedings dime substance of the
matter against the defendant or at any stage datioly proceedings;

b) after the claimant has obtained a judgment, coettlesnent or
authentic instrument against the defendant whignfsrceable in the
Member State of origin but whicthas not yet been declared
enforceablein the Member State of enforcement where such a
declaration is required;

c) after the claimant has obtained a judgment, coettlesnent or
authentic instrument against the defendant whichyioperation of
law enforceable in the Member State of enforcenmntas been
declared enforceablthere.

Consequently, the European procedure will be availan two — clearly
distinguished — situations: prior and subsequembtaining an enforceable
title in the Member State in which the bank accaartteld. Based on this,
the Regulation distinguishes a “Section 1” and ect®n 2” for issuing the
European Account Preservation Order (EAPO). Sedibis applicable to

" For the purposes of this Regulation, a mattemissitlered to have cross-border
implications unless the court seized with the agpion for an EAPO, all bank

accounts to be preserved by the order and theepaate located or domiciled in the
same Member State. Ibid. Article 3

8 Similarly to the Brussels | Regulation, this Regidn does not apply to

bankruptcy, social security, arbitration, accouaei®mpt from seizure under the
national law, etc. As opposed to the Brussels IuRempn, it shall apply to matters

of matrimonial property, the property consequencksegistered partnerships or
successions where Union legislation proposed byCim@mission relating to these
matters is adopted and applied. Ibid. Articles 2-3.

* The account preservation order is available toctielitor as an alternative to the
protective measures in the Member States. Ibidclart.

°%pid. Article 5.

®! bid. Articles 6-13.
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points a)-b), and Sectiorfds applicable to point c) “Section ¥"contains
the common provisions applicable to both precedexions.

In accordance with “Section 1", jurisdiction forsisng the EAPO shall
lie with the courts of the Member State where pediegs on the substance
of the matter have to be brought in accordance thighapplicable rules on
jurisdiction. Where more than one court has judgdn for the substance of
the matter, the court of the Member State wherectagnant has brought
proceedings on the substance or intends to brimgepdings on the
substance shall have jurisdiction. The courts efNtember State where the
bank account is located may also have jurisdiciioissue an EAPO, but in
this case the effect of the order is limited tat ti@mber State and it cannot
be recognized and enforced in other Member Statasaccordance with the
rules of “Section 2", where the claimant has oladim judgment or court
settlement, jurisdiction to issue an EAPO shall igh the court which
issued the judgment or court settlement; wherecklienant has obtained an
authentic instrument, jurisdiction to issue an EABGall lie with the
competent authority in the Member State where thibemtic instrument has
been drawn up and which is designated for this ggegoy each Member
State; or jurisdiction shall lie with the authorigich that Member State has
designated as competent for issuing the dttler.

The main question concerning the ordering of ptotecor provisional
measures is when it is possible to establish theatctaim or satisfaction of
the claim is endangerédThe Proposal requires the creditor to satisfy the
court that he has a good chance of winning the oasthe merits, in other
words, his claim is well-founded and at the sammfithat there is a real risk
that the enforcement of the court judgment to ssed later could possibly
be hindered by the debtor's conduct. Apart frons,tihe court may also
require the creditor to provide a security deptisiensure compensation for
any damage suffered by the defendant if the orsldater set aside with
reference to it being unfounded. (Section®”1As a matter of course,
“Section 2" does not lay down conditions concerning well-foundedness
of the claim, however, the applicant must make eadation to the effect

®2|bid. Articles 14-15.

%% |bid. Articles 16-51.

® |bid. Article 6.

®® |bid. Article 14.

% One must reckon with the possibility that at timeet of the resolution of the legal
dispute the asset constituting the subject-matté¢he claim or the assets covering
the claim may not be not subject to enforcementranye. Kommentar a Birdsagi
Végrehajtasrél sz616 térvényhez [Commentary toAbeon Judicial Enforcement].

§ 185, Complex Law Database

" For example, because the creditor had no validmclan the substance.

COM(2011) 445. Article 7 , Article 12.
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that the court judgment has not been performed®yand whether he has
seized any other court with an application for aaPB or an equivalent

protective measure under national law againstahgesdefendant and aimed
at securing the same claim, and whether such asr tvas been issued or
such a protective measure has been ordered ali@gpgficable to both

Sections 1 and 2.

The EAPO will be issued iex parteproceedings, in other words, without
hearing the other party. This guarantees “the mepeffect” of the
measuré® However, in those situations where there is nalrfee this, the
applicant may request that the proceedings takeeplater parte$ hearing
the other party. There is a possibility for takimgtten evidence (in the form
of a written witness statement or expert opini@ral testimony is admitted
only in exceptional cases (with the help of a videmference or other
communication technology), which ensures the quésknof proceedings
(Section 1).

Where an application for an EAPO is made prior lte initiation of
proceedings on the substance, the claimant shifténsuch proceedings
within 30 days of the date of issue of the ordewihin any shorter time
period set by the issuing court, failing which tiréler shall be revocablé.
The court shall issue the EAPO within 7 calendarsdaf the lodging of the
application. Where an oral hearing is deemed nacgsshe court shall
convene the hearing within a further 7 calendarsdatythe latest and shall
issue the order within 7 calendar days after tleihg has taken place at the
latest (Section 1) or within 3 calendar days of ltdging of the application
at the latest (Section 2.

The provisions below are applicable to both “Sewi® and 2"

An EAPO issued in one Member State shall be reseghand enforced
in other Member States. There will be no need flurther procedure for the
declaration of its enforceability or its recognitit}

It may be difficult for the creditor to obtain infoation about the
debtor’s bank account. The Proposal requires Mer8taes to alleviate this
by ensuring the right of choice between the twolmaeisms below?

= The applicant may submit a request for accessftonmation on the

debtor’'s bank account in the Member State of eefoent. In this

®® |bid. Article 15.

% |bid. Article 19.

" The defendant shall not be notified of the appiizaor be heard during the
proceedings prior to the issue of the EAPO.

1 COM(2011) 445. Articles 10-11.

2 |bid. Article 13.

"3 |bid. Article 21.

" Ibid. Article 23.

" |bid. Article 17.
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case, the court (or other authority) having judsidin shall obtain the
necessary data.
= Member States may oblige all finacial institutiangheir territory to
disclose whether the debtor holds a bank accouhttivem.
With regard to the serving of the EAPO on the bathle Proposal
distinguishes between two situations:
= Where the court and the bank are located in theeddember State,
service is governed by national law.
= |f the EAPO is served in another Member State,iseris governed
by Regulation (EC) 1393/2007, but with an importemidification:
the documents to be served are transmitted by dbe of origin or
directly by the applicant to the competent autlyoat the Member
State of enforcement, which will serve them on lhek holding the
bank account. Not only does it guarantee that bastaive the orders
through channels known to them, but it also enatllescompetent
authority - ex officio - to have regard to the fgndxempt from
enforcement®
Compared with a variety of other delivery modes #m&l free choice
between methods of service, this method has timéfis@nt advantage that it
involves competent authorities of the Member Saftenforcement’’ By
this not only does it ensure that the financiatiingon receives the orders
through the known channels, but it also makes ssjiide for the competent
authority to have regard, ex officio, to the amauetempt from execution,
if such exemption is applicable under national.ldvthe order provides for
the attachment of several bank accounts, the oreditrequired to release
the blocked amounts in excess of the claim witldrlay. Because of the
significant differences between the national lawe$ating to joint and
nominee accounts, this issue continues to be regltsy national law/®
The bank is to implement the order immediately tigtching the amount
of money indicated in the order. Any funds excegdhne amount specified
in the EAPO remain at the disposal of the debtoithW 3 working days
following receipt of the EAPO, the bank shall inforthe competent
authority and the claimant about the amount of uid the defendant’s
account that have been preserved. Where the acbalartce is sufficient to
cover the amount specified in the EAPO, the barddl gtot disclose the
balance of the defendant's account.
Where the EAPO covers several accounts held bgafendant with one
and the same bank, the bank shall implement it aiplyto the amount

specified thereid? Where EAPOs have been issued covering several

% |bid. Articles 24-25.
7 |bid Articles 24-25.
8 |bid Articles 28-29.
9 bid. Articles 26-27.
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accounts in different Member States, the claimhatl fiave a duty to effect
the immediate release of any amount which excdezlarnount stipulated in
the EAPO. Having regard to the great differencas/é&en the national rules
relating to the attachment of joint or nominee ars, the Proposal reserves
the regulation of this area to national lai¥s.

Requests for the implementation of account preservahat cannot be
fulfilled in part or as a whole are “ranked” by tfieancial service provider
until the funds required for implementation are wed. The Proposal
provides that the rank of the EAPO correspondéi¢arank of an equivalent
measure in national law.

At the time of the entry into force of the measdrihe preservation — the
debtor must be immediately notified through servi¢ehe order and the
attached documentsLegal remedies differ in the case of “Sectioff Hhd
“Section2'®,

Appeal against the order authorizing the protectiveasure does not
have a suspensory effect. The Proposal allows ¢fxeod to challenge the
EAPO on grounds relating either to substantiverocedural law.

With regard to the question of determining the tdwaving jurisdiction
to adjudicate the application for review, the ajpofo formulated by the
Brussels | Regulation is to be follow&h:

= The debtor must address his application for legalady to the court

of origin issuing the order — and having proceedewjinally -,
therefore, the same court decides about the residiae order;

= Exceptionally, the objections raised concerning #wforcement

procedure must be addressed — on a standard fdonhe courts of
the Member State of enforcement, since the proeeidwonducted by
that State.

= A different rule of jurisdiction is applicable tome categories of

debtors who are generally considered in the leggpute as “the
weaker party”, in other words, to consumers, emgésyand insured
persons. Such debtors may also address their afiptis for legal
remedy to the courts of the Member State where @neylomiciled.

Banks may charge a fee for the execution of the @ARly if they are
entitled to do so in the case of equivalent measurgler national law. For
the sake of increasing transparency, the MembetesSteoncerned must
define a single fixed price applicable in theiritery. Single fixed prices are
to be defined concerning the costs of recourshaatmpetent authorities —

% |pid. Articles 28-29.

*! Ibid. Articles 24-25.

8 E.g. review of the EAPO (lbid. Article 34.), limiion or termination of
enforcement (Ibid. Article 35.)

8 E.g. setting aside the order, suspension of eafoent (Ibid. Article 35.)

# Ibid. Articles 34- 36.
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e.g. the baliliff. In spite of the fact that Memlstates retain their discretion
to decide about the court fees for obtaining thé?BAsuch fees shall not be
higher than the fees for obtaining an equivalerasnee under national law,
disproportionate to the amount of the claim, andllshot discourage
claimant from making use of the procedtiteirticle 43 of the Proposal
obliges the losing party to bear the costs of thepgean procedure.

There are national procedures for the issue ofeptoe measures —
including orders for attachment — in the laws othedMember State, but
there are great differences in the conditions fdenng the measures and in
their efficiency. In cross-border cases, applyimy hational protective
measures is complicated, time-consuming and costbpecially if the
creditor endeavours to achieve the attachment wérakaccounts held in
several Member States. The European procedureieggsbe simple, quick
and inexpensive attachment of the debtor’s bankwatds would remedy the
deficiencies of the present situation. Its immeadeantage lies in the fact
that where the currency of the funds held in theoant is not the same as
that in which the EAPO was issued, the bank skaivert the amount by
reference to the official exchange rate of the afdynplementatiorf®

The new European Account Preservation Order woale: lan impact on
the economy as well, having regard to the fact thate than half of the
European economic operators would expand theirsdsosder commercial
activities if a unified European regulation relgtito the attachment of bank
accounts was adoptétiHowever, the first practical step would be to et
a uniform central register of banks and bank actsoun

3.3 The transparency of the debtor’s assets

Problems relating to the recovery of cross-borddatslderive partly from
the fact that both delayed and unperformed paymeamdanger the interests
of undertakings and consumers, and partly fronfdbethat the creditor and
the enforcement authorities do not have informatidrout the place of
residence or assets of the debtor at their disposal

What means are available for the precise identiioaof the debtor’s
assets in the territory of the Member States? Tlstmbvious solution
would consist of: the use of regist&fghe debtor’s obligation to make an

% |bid. Articles 30, 31, 43.

% |bid. Article 26.

¥ bid. 1.2.

8 a) Commercial registers (company law) (68/151/EG8R/666/EGK) b)
Population registers: central registers are oftenaccessible for creditors wishing
to find out the address of private individual debte@) Social security and tax
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assets declaration, the elaboration of a manuatimglto national laws on
enforcement and practices, and the exchange ofrniafion between
enforcement authorities.

In the European Union several sources of law of Mamber States
authorize enforcement organs to request informaticectly from the debtor
about his financial situation. Two groups of asse¢glaration may be
distinguished: one obliges the debtor to discldsefdis assets; as opposed
to this, the other requires him to identify onlyseis that would be of
sufficient value to satisfy the creditor’s clafnDebtors’ assets declarations
are initiated by creditors in the majority of theeMber States. Coercive
measures may be imposed upon the debtor who retoseésclose his
financial situation, and making a false declarai®monsidered a criminal
offence®

The Green Pap¥&rrecommends the introduction of a unifofBuropean
Assets Declaratidin which would oblige the debtor to disclose all luk
assets in the European Judicial Area. It woulddeyn sanctions for refusal
to make a declaration or for false declaratiBriEhe debtor should have the
opportunity to avoid making a declaration by offigripayment, or by
identifying assets that are sufficient for the eoément® The European
Assets Declaratiomvould beprovided on a uniform standard form, on the
same conditions, and in accordance with the sanmewb and formal
requirements.

The Commission Proposal clearly points out that dabe of taking the
declaration would fall within the competence of tflember States, which
task would include the appointment of the competamthority. In my
opinion, the most suitable institution in Hungarguld be the National Tax
and Customs Administration of Hungary (NTCA) — hema of its
administrative capacity and already existing Eusmpkaison systertf. It is
an important argument in favour of the NTCA thagrthis an established
system of remedies connected with its procedurt @ubjection, appeal,
judicial review, modification and revocation of d&@ons/orders, measures of
supervision, instruction to conduct a new proceduvioreover, appointing
the NTCA would provide a solution to our questioakating to jurisdiction
and competence and also to the protection of thigarts data.

registers: for the creditor, they may be a betteams of gathering information than
debtor’s declarations, since there is no needvolwe the debtor.
8 Green Paper — Effective Enforcement of Judgmentbsé European Union: The
;I;ransparency of the Debtors’ Assets, Brussels 6082COM (2008) 128. 12.

Ibid.
! pid.
°2|mposing a fine or arresting the debtor
% Green Paper - COM (2008) 128. [14.]
° Dombi, Gergely: Végrehajtas kiilfoldén [Enforcemeittroad]. In: Adévilag,
2009/9. pp. 2-4.
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In my view, introducing the uniform European Assbeclaration in the
near future is not an unattainable objective. Wiitthe European Judicial
Area, the foundations for cooperation between themider States have
already been laid, ensuring an adequate backgrfmmtthe introduction of
such an institution. Based on the research conduateong independent
Hungarian court bailiffS, such a legally compulsory assets declaration
would alleviate bailiffs’ work, but only if baili were empowered to impose
fines in the case of the debtor's refusal to makelealaration or his
supplying false data, and following this, to apphiminal sanctions — in the
case of his impeding the procedtfte.

During the integration of the European Assets Datilen into the
national legal order, the other most important taesis what means of
legal remedy are available during the proceduthégersons concerned.

With regard to the exchange of information betweeforcement organs,
it may be stated that independent court bailiff¥ehaeither direct nor
indirect access to the registers of the other Men@tates. The Nordic
Countries are planning to adopt an “Agreement oe Hxchange of
Information in Recovery Matters”. This agreement would be the first legal
instrument to lay down direct cooperation betweafloreement organs.

The regulation applicable in matters relating tantemance may also be
of precedent-setting importance concerning the msipa of the system of
cooperation: national central authorities ensurees€ to information that
facilitates the enforcement of maintenance claespecially with regard to
establishing the obligor’s place of residence ssbts”

% Kiraly, Lilla: Az ad6s vagyonanak feltérképezbsge targyaban, a végrehajtok
korében végzett felmérés [Survey Conducted amoiilgf8an the Transparency of
Debtors’ Assets (Manuscript)], 2009

% Ibid.

" Green Paper — The Transparency of the Debtor&t8s€OM (2008) 128. [28]

% Council Regulation (EC) 4/2009 (Articles 49-638eS“Act LXVII of 2011 on the
Performance of Central Authority Tasks in Crossd@orMatters of Maintenance”
in Hungary
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Local participative democracy in Hungary

Ki1ss, MONIKA DOROTA

ABSTRACT The institutions of the local participative demaxyain
Hungary have been relatively unified for years. sThmeans that the
constitutionalprocess did not really deal with the direct logalvernance in
the period of 2010-2011. The legislator seems tind#ferent to the local
democracy, although the local institutions to bentibmed do not require
basic modification. Most of them are regulated ietail by local law;
accordingly there is no central notion to stipulgteem uniformly. In my
opinion, this is a correct reasoning. Nevertheltdss central and the local
regulations are always changing. In the futuresitpossible that the local
and the territorial public power will be modifiethut it should take place
with the consequent dialogue between the centrae@wonent and the local
governments.

The study is mostly based on the Act on Local Gorent of 1990 which
is already not in force. Nearly two years passamrfrthe writing until the
publication of the study, therefore the study hasly" legal historical
relevance, except the sections concerning the Fuedgal Law.

1. Legal basis

Legal institutions of the local participative demmcy have a triple-level
regulation in Hungary. As for the constitutionabpisions, the Fundamental
Law declares that local governments in Hungary tare established to
administer public affairs and exercise public poatea local level.Hungary
is organised into counties, towns and villages. M®wan be organised into
districts?> As it can be observed that there is a two-levelalloself-
government system consisting of the municipal (loead the territorial
(county) communities in Hungary. Municipal local Ifsgovernments
function in the villages, towns, towns with towrsistatus (they are the seats
of the newly constituted townships), towns with etyustatus and the capital
districts. The capital has a two-tier local salisgrnment system, which
consists of itself and the districts. The county territorial self-government.

The citizens of the municipalities and countiegible to vote are entitled
to local self-governance. The voters exercise tb@mmunal rights to local

! Article 31, Section (1)
2 Article F, Section (1) — (2)
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self-government by the elected representativesrdntly or by local
referendums directly.

The Fundamental Law provides only the local refduen’ among the
direct legal institutions, while the other partigijve formations, such as the
people’s initiative, public hearing, village meetinsub-municipal self-
government, consulting hours, committee memberahgh the publicity of
councils are not mentioned in the Fundamental laaly; in sectoral acts.

In 2010 a very significant legislative process leg®ue to the
Government’s concepts, a great number of new lawsevadopted. At
present two Acts on Local Government are in legadd: the previous Act
on Local Government adopted in 199@nd the new Act on Local
Government adopted in 203 The new Act came into force on 1 January
2012, but there are some provisions, especiallyrthierial rules of the local
referendum and the peoples’ initiative laid dowrthia previous Act, which
are to be enforced until the following general stec(October 2014).

In 2013 the Parliament also adopted the new AdEleatior? and at the
same time overruled the previous Act on Election1607’ with the
exception of the proceeding rules of the local nexidum and the local
people’s initiative.

Last but not least, the representative bodieslaceeatitled to adopt their
own implementation ordinances on the local refenemdthe people’s
initiative and the other participative formationshrough the local law-
making, the representative bodies can vindicatér thigecial communal
traditions, but it is a constitutional principleaththe local law may never
conflict with any other legislation. This principlbas been violated
occasionally.

Besides the legal regulation, the Constitutionalit€also has dealt with
more related areas of the connected central arad laws in the past years.
Decisions of the Constitutional Court have taken ediect on the new
normative framework, but several questions havenbéaft out of
consideration.

® The National Assembly (Parliament) adopted the r@wwstitution (officially
.Fundamental Law of Hungary”) on 18 April 2011. Was published in the
Hungarian Journal on 25 April 2011 (Hungarian Jaur2011. No. 43, p. 10656-
10681.), and it came into force on 1 January 2012.

“ Act on Local Government of 1990. No. LXV.

® Act on Local Government of 2011. No. CLXXXIX. Tmew Act was adopted on
19 December 2011 and it was published in the Huagalournal on 28 December
2011 (Hungarian Journal 2011. No. 161. pp. 3926839 The new Act overrules
periodically the previous Act, its final expiry Wide in October 2014.

® Act on Election of 2013. No. XXXVI.

" Act on Election of 1997. No. C.
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2. Local referendum

The local referendum has fundamental, statutory landl regulations.
According to the Fundamental Law, a local referendnay be held on any
matter within the responsibilities and competenafekocal governments as
defined by law?

At statutory level the local referendum is dispossdtwo Acts, the
previous Act regulating the material rdleand the Act on Election
regulating the proceeding rul¥s.

A very colorful practice of direct participation guails because of the
regulatory authorization of the representative bsdiand the same can be
said about the local people’s initiative too. Diffet local autonomies,
different practices. Of course, this phenomenamigoubtedly problematic.
There is an important rule: the local law may reggilonly those procedural
rules and further conditions of local referendunfeeon the representative
bodies have authorization, but the local case laews that the local law
makers often exceed their regulatory power.

The Constitutional Court has already declared sdvtignes this anomaly,
which arises from the presented debatable dognhataation. However,
sometimes even the Constitutional Court is inconeatjal, too. The number
of the related decisions of the Constitutional €asirconspicuous. Those
local ordinances on local referendum, which havenhgroposed before the
Constitution Court in order to control them posidyi, have proved almost
without exception to be false. At the same time, @onstitutional Court has
declared such domains of local government for laegjulation which
originally may not be regulated at this leVelAccordingly, the legislator
should reconsider and basically modify the nornatprovisions. It is
advisable to regulate all segments of local refdwen uniformly in the
future Act, without any regulatory authorizationlo€alities.

According to the Fundamental Law, every adult etizof any other
Member State of the European Union who is a residérHungary shall
have the right to be a voter as well as a candimatbe elections of local
representatives, mayors and the members of thepEanoParliamerit. The
previous Act on Local Government declares thatehpersons are also
entitled to take part in the local referendums (miedl people’s initiatives).

The local referendum is valid if more than halfadifthe citizens eligible
to vote take part in it, and it is effectual if reothan half of all the
participants give the same answer for the wordesbtipn. If the referendum

8 Article 31, Section 2.

° Chapter IV.

10 Chapter XV.

11 Constitutional Court Decision No. 816/B/2002.
12 Article XXIII, Section 2.
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is ineffectual, the representative body may not fral another one on the
same question within a year.

There are three types of issues of local referesdufacultative,
obligatory and forbidden. As a general rule, theresentative bodies may
call for facultative local referendums on everydyy cases within the local
autonomies.

The representative bodies are liable for call fadigatory referendums on
the following issues defined by the Act: a) temisbjoining another county;
b) establishment and abolition of communal tendtorunions; c)
establishment of new villages; d) transmissioneirdng and change of
territorial divisions between neighbouring munidifi@s; e€) establishment
and abolition of joint representative bodies. Beydime statutory cases, the
representative bodies are also obliged to calldcal referendums on those
issues that they pre-determined in their ordinances

The forbidden issues are narrowly detailed in tloe akd they cannot be
expanded at local level. The Constitutional Coextldred that the expansion
of forbidden issues by local law would limit thetes’ right of direct local
self-governancé®

The forbidden issues are the followings: a) type eates of local taxes;
b) local budget; ¢) organizational, functional getsonal cases belonging to
the competence of the representative body; d) Wisso of the
representative body.

Some of the forbidden issues are modifiable. Duthwy preparation of
the new Act on Local Governméhthe experts suggested that local taxes
should possibly be facultative. In some countrigshsas in Polarid or
Switzerland the local voters have the right to nhdde local taxes, their
types or rates. A similar right should be granted Hungarian voters as
well.*® However, the opposing arguments say that the tighinodel the
local taxes by local referendums would prejudigi@tt upon the financial
position of a given local government. Both opini@are questionable. The
concepts of the right to model the local taxesdiyeby the voters is only a
theory, the letter opinion, in turn, is a simplsw@asaption.

As for the new Act, the representative bodies caaertake every local
public affair by their own decisions or by locafeendums. Therefore, the

13 Constitutional Court Decision 34/1993. (V. 28.)

1 Working Paper of the new Act on Local Governmer2@11.

15 Kowalczyk, Andrzej: Local Government in Poland: M. Horvath, Tamas (ed.):
Decentralization: Experiments and Reforms. LocaV&oment and Public Service
Reform Initiative, Open Society Institute, Budap@§00 p. 231.

16 Kiss, Ménika Dorota: New aspects of Local Governimie Europe — What we
can learn from each other. In: Balogh, Zsolt Gyor(gd.): Studia luridica

Auctoritate Universitatis Pécs Publicata: Essayd-adulty of Law University of

Pécs Yearbook of 2011. University of Pécs Facuityaw, Pécs, 2011 p. 152.
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local budget as a complete question may not be istdomfor local
referendums, but some of its items connected wighundertaken voluntary
tasks are to be decided directly by the voters.

Local referendums may be initiated by four groupsaumber of citizens
eligible to vote determined between 10-25 percgribbal law (in this case
the representative body has liability for callig the initiated referendum);
at least one-quarter of the representatives; thenmitiees of the
representative body; the management of the locgélsorganizations.

The initiators have the exclusive right to word thgestion in advance.
This means constitutionally that the representabiedy or other organs,
such as the preparatory committee, the mayor efy. mot vindicate the
right to change the presented question, neitheorbetalling for the
referendum, nor afterward$If the voters initiate the local referendum, the
question is firstly presented on the sign-up slat the municipal clerk
authenticates it after a professional overview. dther cases the
representative body controls the question, butusketly on legal grounds,
with the municipal clerk’s technical help.

The number of the local referendums is relatively.l The data of the
real local referendums have been registered omlgesil998, before that
there were no such type central registries condubte the Ministry of
Home Affairs. Statistics show that the local autoies hold usually only
the obligatory local referendums on the territonadanizational cases. But
at the same time the research reports show a weeyesting tendency:
overfrequented local referendums influence the rgbtebehaviour
unfavorably and make them passive. The reason ief tindency may
perhaps be a typal inurement and exclusion derirech the voters’
sensation. Voters are not used to direct decisiakimg and they keep rather
away from collective local activities, especiatydifficult cases?

The outcome of a local referendum is binding onrédpresentative body.
In spite of this legal thesis, an inappropriateliptetation of law has evolved
at municipalities, which originates in the Congtinal Court decision¥’ In
accordance with the regulatory power of local aotoies, the representative
bodies create their ordinances, but often incdgreatlarge number of local
autonomies neglect the provisions of higher lawthatization of the local
autonomies, as mentioned before, concerns onlyetposcedural sections
which are not detailed in the Acts, otherwise tloeal law becomes
unlawful.

There are further legal problems about the outcoftecal referendums,
since the Act does not provide its moratorium: Homg does the outcome

" Constitutional Court Decision No. 59/2002. (XI.28

'8 The counties may also call for referendums orr ttegfitory, but similarly to the
localities, they never take advantage of this opywity.

19 Constitutional Court Decision No. 76/2007. (X.)19.
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bind the representative body? When and by whonttwarfiormer collective
decision be modified made by local referendum? Magse questions,
failing a normative regulation be regulated in theal law? A lot of legal
difficulties arise from the central loopholes, httdoes not necessarily
follow that the representative bodies can makedavall these unregulated
questions, in special view of the Constitutionau@alecisions. It would be
a good solution if the moratorium term, on the modethe Slovenian
solution, bound the representative body until the ef its cycle.

The initiation of a local referendum by the votdysgins with the
authentication of the sign-up sheet by the heatheflocal electoral office
(he or she is the municipal clerk). The municigaticauthenticates the sign-
up sheet within 15 days if it is suitable for tregdl requirements. The
municipal clerk refuses the authentication if theestion does not belong to
the local authority, there is no legal possibitibycall for a local referendum
on the initiated question if the same questionalesady been submitted for
a local referendum within a year, or the sign-upeths not suitable for the
legal requirements.

It is a remarkable fact that the Constitutional @das often declared the
clarity of the questions presented for the natiaeéérendums as a basic
condition, last time in 201%, but there are no similar requirements at local
level, neither in the Acts, nor in the ConstituabrCourt decisions that
would permit the refusal of the sign-up sheet lygshme token.

The initiators have one month to collect the adegmuaumber of
signatures determined by local law to generatel leffact. The mayor puts
forward the initiation on the following session dagd the representative
body has to decide about the initiation within 384l In the case of the
voters-initiated local referendum, the represewabiody is liable for call for
the local referendum and simultaneously determisedate within a four
month term.

The election organs are composed of the electanangttees and the
electoral offices. If it comes to a local referenguhe following electoral
committees function: vote counter committee, loekdctoral committee,
county electoral committee, National Electoral Cattem (it functions only
in cases of the capital and the county).

The electoral offices are the followings: localattgal office headed by
the municipal clerk, electoral office of parliamant individual electoral
district, county electoral office headed by thertgis chief municipal clerk,
National Electoral Office headed by the capitafse€ municipal clerk (it
functions only in the capital and the county cases)

The electoral committees are organised into a tubieal system, and
they have different competences. The vote courderntttee controls the

20 Constitutional Court Decision No. 9/2011. (Il1) 1.
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polling-place, conducts the voting, provides foe lawful voting, decides
the moot questions during the voting, counts thiesjosettles and registers
the voting result in the polling-district, inititeéhe annulment of the voting
result of the polling-district in case of violatiof law.

The local electoral committee controls the sigregurdecides the
objection related to the local referendum, dectlesappeals connected with
the decisions of the vote counter committee, reped voting result in case
of violation of law, settles and publishes the heetithe local referendum,
initiates any proceeding at the competent orgarage of violation of law.

The county electoral committee decides the appaaisected with the
decisions of the local electoral committee anddtés any proceeding at the
competent organ in case of violation of law.

The National Electoral Committee publishes its k&tguns in order to
interpret uniformly the higher-level electoral law§he resolutions are
normative, there is no appeal against them. They mublished in the
Hungarian Journal.

The Act also provides the legal remedy system. Jtmisdiction of
remedy may be exercised before the district coastsvell as the court of
justice, in Budapest before the Pest Central Ris@ourt. The jurisdiction
of remedy is available for everyone against théentication of the sign-up
sheet within 15 days counted from its publishingg &he calling or refusal
for the initiated local referendum within 8 daysunted also from the
publishing.

3. Local people’s initiative

Citizens eligible to vote of a given municipalitg\ye the right to initiate a
disputation of any questions which belong to thengetence of the local
authority. The representative body has liabilitydiscuss the question that
was initiated by the number of voters determinetiveen 5-10 percent by
the local ordinance. With the use of the peopleitative, compared to the
local referendum, voters cannot directly achievealodecisions. Most
initiators submit a draft resolution as well, whitttey wish to accomplish.
However, representative bodies have the discrdtioght to satisfice the
required resolution, to take their own resolutiamsthe necessary actions
and to decide the way in which they can efficienthanage the arising
problems.

All proceeding rules of the local referendum hagebe enforced at
people’s initiatives as well, with two special eptiens. The head of the
local electoral office has liability to refuse thathentication of the sign-up
sheet only in two cases: if the initiated questioes not belong to the local
authority or the sign-up sheet is not suitabletlierlegal requirements.
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According to the last legislative dréftthe local people’s initiative is
recommended to be abolished. It is a fact thantimaber index of the local
initiatives is questionless unfavorable, the votgarticipative notion is
rather low. However, this legislative intent camluce a serious problem,
since there is no provision in the Bill that woulplace the potential future
abolishment of the people’s initiative. If the lbgaeople’s initiative were
abolished, the public hearings could take ovefuitstion at best.

4. Special forms of the local public will

There are various legal institutions defined by thet on Local
Government to express and configure the local pubfill and general
opinions at municipalitie§. The undermentioned formations can activate a
large number of the local population:

= public hearing functioned obligatorily at all lottags;

= village meeting functioned voluntarily or obligatgronly in localities

with village status;

= sub-municipal self-governments which can functibramy localities,

but implicitly they are attributes of the towns;

= committee membership;

= consulting hours held by local politicians;

= publicity of the councils;

= various forms of local media.

The mutual characteristic of the listed instituipas the names suggest,
is the consultative function, excluding the sub-mipal self-government,
the committee membership and the special form ef uiflage meeting,
wherewith local decisions can be exceptionally made

As the detailed material and procedural rules &@poded by local laws,
a very wide range of the participative rights haalved in practice,
starting from the simple participation to the aetsocial work.

L The Bill on Initiation of Referendums has not bgmssed in the submitted form
by the Parliament yet.

?2.0n the local democratic forms see also: Temesiais Local Government in
Hungary. In: M. Horvath, Tamas (ed.): Decentralaat Experiments and Reforms.
Local Government and Public Service Reform Inii@ti Open Society Institute,
Budapest, 2000 pp. 357-358.
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4.1 Public hearing

Public hearing as a non-decision forum was estadafisn 1990 by the
previous Act on Local Government. Earlier this legastitution was
unknown in the Hungarian Public Law. Besides tlialoeferendum and the
people’s initiative, the public hearing is the thimost important democratic
form at municipalities.

According to the recent regulation, all municipapresentative bodies
(villages, towns, counties, capital and its dissjichave to hold a public
hearing at least once a year. When there is agbbhring, the inhabitants
and the management of the local social organizaitaam directly take any
questions of common interest and public proposalksforb the
representatives. The representative bodies havanswer the initiated
questions preferably on the forum or not later thi&ndays in writing.
Several localities hold public hearings more thaoeoa year.

The following sectoral issues laid down in the bw$ are submitted to
the public hearings:

= improvement of local public services;

= developmental plan of the settlement;

= types and rates of local taxes;

= comprehensive modification of own local by-laws;

= public consultation on the dissolution of the rejar@ative body;

= implementation of a given period programme anduidget;

= statement of the future financial conceptions;

= different local sectoral and developmental cases;

= other public interest petitions.

4.2 Village meeting

As the name of the village meeting shows this leéggtitution functions
only in municipalities with village status. Previdy, during the socialist
period and especially in 1971, this legal instdgotiwas regulated only in
local by-laws made by local councils. In 1971 tlliBment recognized the
significance of the village meeting in the commupablic life and defined it
directly in the third Council Act The village meeting was originally a
facultative and a non-decision forum, with exceptmf the villages with
joint councils where the village meeting functioreanpulsorily.

2 Council Act of 1971. No. I. (There were three CeailirActs in force in the
socialist period in Hungay: the first Council Adt1050. No. I; the second Council
Act of 1954. No. X; the third Council Act of 197Mlo. 1.)
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Due to the strong historical background derivedmfroéhe socialist
tradition, even now there is a permanent interia@tahip between the village
meeting and the public hearing at communes. Theyuaually organized
together with the same agendas once, twice or m@r often a year. My
research shows that 50 percent of the villages Hhas#&utionalized the
vilage meeting and 50 percent of them have regdlat as obligatory
forums?

Local ordinances comprise the forwarding modus led majorities’
standpoints expressed on the village meeting arativil forum. After the
village meeting chaired usually by the mayor, teeresentative bodies
debate the public interest issues in their own regpasession and order the
necessary measures.

The agendas and the yearly number of the villagetimgs are decided
discretionarily.

Village meetings, similarly to the public hearingsually deal with the
most important general matters in which the loesiaire acutely interested:

= coverage on the seasonable tasks and the futurg; pla

= report on the part-time execution of the budget;

= discussion of the minority matters;

= decision on any loan;

= preparation of the current law-making procedure;

= establishing of the preparatory committee before territorial

organizational proceeding.

The latter one is the single obligatory statutoagec of village meetings.
The main object of the village meeting before theitorial organizational
proceeding is the establishment of the preparatmymittee from the
representatives and other voters living in theittagr connected with the
territorial organizatioft and the mayor gives information about the current
progress and procedural situation to the citizenths forum too.

The village meeting in municipalities with less tha00 inhabitants can
become a special and an exceptional form of thal loeferendum. The
representative bodies can delegate the local refare into the village
meeting with a specific criterion in these villagése village meeting can
achive a local decision only if more than half o titizens eligible to vote
are present on the forum. In every other case illag® meeting functions
only as a non-decision forum. In practice, the tksatismall villages take

 See also Kiss, Ménika Dorota: A kdézmeghallgatadyihénkormanyzati
jogintézménye — doktori értekezés (The public mepras a local governmental
institution — doctoral dissertation). Pécsi Tudogggyetem Allam- és
Jogtudomanyi Karanak Doktori Iskolaja, Pécs, 200.21130-132.

% Constitutional Court Decision No. 1124/E/2004 afuiria Decision No.
5.018/2012/8.
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almost never advantage of this granted legal piisgithat would make
their decision making easier.

4.3 Sub-municipal self-government

Representative bodies have the right to establish or more sub-
municipal self-governments on their administrattegritories. The main
purpose of the sub-municipal self-governments isefgresent the special
features of the separated quarters and their r@siagthin the municipality
(e. g. industrial areas, protected nature resemsti recreation areas,
agricultural zones, holiday resorts, joint statiagts.)

There is a hierarchical relationship between thb-raunicipal self-
government and the representative body. The subeipahself-government
is an organ of the representative body; it fundibg its provisions and by
derived legitimacy. The representative body care taky directions for
solving the delegated tasks and duties, can regsitime the delegated
authorities and can supervise the decisions of ghle-municipal self-
government.

The members of a sub-municipal self-governmentb@aappointed from
the representatives and the other voters livintlhénseparate territorial unit,
but the head of the plenum and more than half lothal members may be
chosen from the representatives.

As the sub-municipal self-government has certamwegrodelegated from
the representative body such as decision-making famancial self-
determination, the voters who possess a manddte gflenum can exercise
influence over the basic cases of their separateiories.

4.4 Committee membership

As the Fundamental Law provides, local represemdibdies may elect
committeeg?® This rule means that the committees can be elaut@idly
voluntarily, but an act may order also compulsorgtablishment.
Committees are established in order to help suchl Isectoral duties of
representative bodies which claim special proficies and prudentialities.
Accordingly, committees have three main functions:

= preparation of decisions before councils;

= control of implementation of decisions;

= decision-making by delegated authorization.

% Article 33, Section 3.
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Committees in towns consist of mostly articulatetuctures with
complex duties, while in provinces, by virtue oktkimpler organization
systems, they are less established, instead of, tiheme are preferably one
or more aldermen appointed.

A committee may be divided into external and indémembership, with
the same rights and liabilitié5The chairman and more than half of all the
members of a committee have to be chosen only fterepresentatives,
but the mayor cannot be elected for the chairmpa&tion. Acquiring the
external membership is available in principle fonya@ne, but the
representative bodies stipulate in their own byslawhat type of self-
organized collectivities may be called into thealggolitical work.

As the committees can exercise influence on thiereifit sectoral cases
wherein they were constituted, for that very reasbis recommendable to
elect such managers of the local social organigatioto the committees
who work in favour of the inhabitants and can revihe problems of the
whole local society.

4.5 Publicity of councils

Local authorities may function in open and closess®ns. As a general
rule, the councils are public for all citizens. Reiby means only the
participation without any additional rights of peipants such as
contribution, compliance, questioning, interpedlati reaction, etc. The
concrete participative rights, their substance ax@rcise methods are
defined in detail always by the local by-laws.

The items presented on the closed agenda are edstguelusively by an
itemized list. They are specifically the followingsfficial social affairs;
unworthiness and confliction cases; investigatidnpmperty declaration,
giving of decoration; disciplinary proceeding. Iparson concerned requests
it, a closed session in connection with his or personal case is ordered,
(for example choosing, appointment, recall, grant acquittal of the
executive charge). Besides, the local authoriteagehthe discretionary right
to order a closed session on the negotiation of greperties, inviting for
tender and specifying its conditions if the pulsigssion would violate either
participant’s business interest.

Aside from the issues of closed sessions, the wbtke local authorities
is absolutely public. The concrete functioning noel of the open forums
and the participative rights are allocated by theal by-laws. In this respect
the representative bodies may not regulate the igityblsuperficially,

%" gpecial rules of the external membership will cante force on the following
general election in October 2014.
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interpret the higher law strictly, and make theevst participation more
difficult. The mayor may order the sessions onlythe official seat of the
representative body and it cannot be required ftbencitizens that they
travel to the other location where the currentisesis just being holding’

All sessions are registered, separately the opénhenclosed ones. Since
the working papers of open sessions are qualifigdlip interest daté’ all
voters have the right to inspect into the minuted proposals, review and
photocopy the documents.

It is a remarkable tendency in bigger towns thatltital media broadcast
the open sessions; therefore, the inhabitants dantate themselves about
the disputes and follow the decision-making live.

4.6 Local politicians’ consulting hours

The local officers, namely the mayor, the deputyyenaand the
representatives are obliged to hold consulting $ioweekly or monthly
regulated by local law. When consulting hours amd held, the inhabitants
may visit privately the local politicians and patward a kind of petition which
requires a perfect discretion, for example an iddaf social problem.

Beyond the consulting hours, the representative® l@so liability to
report on their public work at least once a yeat keep basically adequate
relationship with their voters. They can accompliiis liability in the
consulting hours or other at meetings of their t@ec district. The
councillors can also write a blog on Internet aoidcourse, use e-mail by
their own right, where there is an excellent pabsitto hold conversation
with anyone who inquires after the local happenings

The mayors, compared to the representatives, are apecific legal
status, as they can possess even official capmeitievell as financial power
of disposition delegated by the representative dsodindigent citizens who
visit the mayors’ consulting hours can be receiiedirect and immediate
help assistance.

4.7 Local media

The local media consists of various press prodygspdical journals,
magazines, television, radio, Internet and offisiab sites, notice boards,
free phone connection, toll free numbers, etc.

8 Supreme Court (Curia) Decision No. 5036/2012.
29 Act on Informational Self-determination Right aRteedom of 2011, No. CXII.
Section 3.
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Nowadays more and more citizens take advantagehef former
mentioned forms to express their opinions, standpoand views on the
local public life and the work of the community. é'hse of the local media
permits an easy and a quick communication amongntieeested persons
and organs. The main aim of the local media isitorm the residents about
events and actualities of prime importance. Thd-deleloped system of
the media also improves the population’s attitudd alentity sense, can
articulate the inhabitants’ expectations and mabithem in the public work
as well.

Forms, appearance and the number of the local nabend on the
communal claims, financial conditions and the legtatus of a given local
self-government. In villages and especially in damabnes there are only
one or two forms of media functioning, but the ld@ggowns have built up
typically expansive informational networks usectireryday life.

5. Some remarks on the enforcement of rights and éhdue
process

Some experts recommend reforms in this field. Sof¢he rights to
exercise the individual petitions have changed. &@mple, the individual
constitutional complaints concerning the confliciedal ordinances have
become a very complicated mechanfrRRecently there has not been any
legal possibility to turn directly and personalty the Constitutional Court,
since the former actio popularis as a general legsiitution has been
abrogated. The newly regulated constitutional campl as compared to the
former one, needs adequate legal ground, judgeatdatwv by the Supreme
Court (Curia), as well as legal representatiormdty be hypothesized that
these conditions are completely new, but specificahcertain, expensive
and circumstantial from the citizens’ point of view

Most submitted constitutional complaints have baeronnection with
the local referendums, but occasionally the Caunstital Court has dealt
with other formations too, because the particigativghts have been
restricted by local laws on several occasions. s&hgroblems have been
handled posteriorly and the practice shows thatrédpeesentative bodies
have not committed the earlier legal failures again

The professional opinions are divided. Several logafl local
ordinances have been in force for several years.l@@al supervision over
the local self-governments is based originally upbe pre-overview,
however this mechanism solves the problems eveer dffte local law
making sometimes ineffectively.

30 Act on Constitutional Court of 2011. No. CLI. Sect26.
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6. Afterword

The Parliament, during the legislative processhef mew Act on Local
Government, had left invariable most participatiterms; the local
referendum and the local people’s initiative wera megulated either.
Among others the slowness, expensiveness and Gtauatiality are mostly
said to be the main disadvantages of the localicgaative democracy,
however, these disadvantages could be eliminated.pfesented problems
and pragmatic expectations should be taken intowtcand the persistent
law making is recommended to in order to put iteostrong professional
basis, without political interest.
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Practical issues in the protection of secrets in #h
Hungarian criminal procedure

LAszLO, BALAZS

ABSTRACT The aim of the essay is to present the practicabl@ms and
questions raised by the protection of secrets éncitiminal procedure. Even
theoretical issues come up in the analysis wheig deemed necessary for
better understanding.

The author is trying to analyze the main legalitngbns of the criminal
procedure concerning the protection of secrets lmnene, starting with the
participants of the procedure, through gatheringidence, secret
investigation and coercive measures, finishing wittness protection. The
analysis is not a simple collection of the ambiguatticles of the Criminal
Procedure Act but a presentation of problematiccpical examples and of
possible solutions to the questions. Besides thimiQal Procedure Act,
further statutes, decrees, decisions of the Canstital Court and sources
of jurisprudence have been examined and are predemtd interpreted to
the reader.

Hopefully, the issues mentioned in the essay cearlgl illustrate the
practical significance of this topic and the dedefgrenda proposals can
lead closer to the solution of these problems.

The author is trying to emphasize that even in asag concerning
practical issues, the balance of jurisprudence &ghl practice cannot be
broken. The frame and motto of the analysis is atajion from Ervin
Cséka: ‘professional work of a high standard regsithorough grounding
in practical issues which must lean on deep thémakbases’.

1. Significance of secrets in criminal procedure la and
in society

Nowadays, one of the most important questions aspuudence and
legal education is the balance between theoredicdl practical issues. The
two, however, should not be separated too rigidiglking about law
enforcement, BVIN CSEKA says: ‘professional work of a high standard
requires thorough grounding in practical issuesctvhinust lean on deep
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theoretical bases’. This statement can also be applied to other legal
activities, including jurisprudence. The tight cection between theoretical
and practical issues allows us to start this essaycerning practical
problems of the protection of secrets with some airtgnt findings of
philosophy and the philosophy of law.

The legal regulation of conflicting social interest always an important
and difficult question. Two such conflicting intete are constituted by
finding out the exact state of affairs (‘truth’ Witut qualificationj and the
protection of secrets in criminal procedure. Figdout the truth is a most
typical characteristic of criminal procedureas LAJOSNAGY says, finding
the facts of the case is basically recognitioreliattual reconstruction of the
offender’s activitie$. This reconstruction means an action (authoritiestm
be active), while the protection of secrets camlranteed by passivity, by
silence. According to AMAS FOLDESI, disclosure of secrets of crimes is a
basic requirement in the criminal procedure, while investigation usually
includes secret elements.

A further finding can be mentioned concerning thiationship of law
and secrets: ‘law may have a positive influencesacial relations and on
human behavior, but it cannot substitute other adpgolitical or moral
standards, or take the place of political or mamatruments® This means,
in terms of our analysis, that law (and interesianected with it) do not
always take precedence over secrets. However ethgonship of law and
secrets is characterized by a conflict not onlyween interests but also
between values, since both of them can be considera store of values.

In modern legal systems the social significancéaaf is beyond doubt,
but secrets also play an important role in thead@tibsystems. In the age of
information society, the social significance of rets is continuously
growing! FOLDESI emphasizes that the problems relating to secretsiat
only important and of current relevance, but théso aaise unanswered
questions. And this is related to the characterisfi secrets, namely, that
secrets often include contradictions and inducenutihas

! Cséka, Ervin: A biintétténymegéllapitas elméleti alapjai. K6zgazdasagiags
Kdnyvkiadd, Budapest, 1968 p. 11.

2 Tremmel, Flérian: Magyar biintatljaras. Dialég Campus, Budapest-Pécs, 2001 p.
36.

% Kiraly, Tibor: Biintebeljarasi jog. Osiris, Budapest, 2003 pp. 21-25.

4 Nagy, Lajos: Tanubizonyitas a blitierben. K6zgazdasagi és Jogi Kényvkiado,
Budapest, 1966 p. 19.

® Féldesi, Tamas: A ,Janus arcl titok”. A titok ttkGondolat, Budapest, 2005
blurb.

® Szab6né Nagy, Teréz: A birtégazsagszolgaltatas hatékonysaga. Kozgazdasagi
és Jogi Konyvkiado, Budapest, 1985 p. 12.

" Foldesi, Tamés op. cit. pp. 9-11.

8 Ibid. p. 12.
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In terms of criminal law and criminal procedure |dR&L ANGYAL gives
the following definition for secrets: ‘all the r##s (incidents, phenomena,
concepts, emotions, ideas, etc.) which anyone eanrbe acquainted with,
but which, in fact, are kept from unauthorized geppnd exist in the mind
of only one person or the minds of a few particutaividuals, and which,
for equitable reasons, are undesirable to be knbyvothers® A similar
definition is given by NHALY TOTH: ‘secrets are all the data, facts,
conditions and ideas which anyone can become atgdawith theoretically
but are known by only a few particular individuaasid which, in the
equitable interests of the confider, are undesirablbe known by others’.
Finally, the substance of the protection of seclietsin the fact that: ‘the
benefit of secrets is part of the benefits of priyahus it must be guaranteed
and protected in the same way and equally cauticasslother benefits of
privacy’ !

2. A theoretical issue — conflicting interests andalues

According to the axiology, criminal jurisdictiong@n organization and a
procedure) is not a value. Accusatory criminal pchae, however, is built
on criteria considered as values (fairness, pupliequity)

The simple existence of criminal jurisdiction isacial interest beyond
doubt. This is also declared in the Fundamental bawungary (the new
Hungarian constitution of 2012): ‘the common goBtitizens and the State
is to achieve the highest possible measure of badlig, safety, justice,
order and liberty®® Jurisdiction is one of the most important instraitseto
achieve these goals. The so-called ‘outer functiohsriminal procedure
(which indicate the designation of the proceduss) also be considered as
interests??

Finally, a number of personal interests (thosénefdefendant, the victim,
the authorities, etc.) may meet and clash in thecgss of operation of
criminal procedure. We can also mention the sedalinner functions’ of

°® Angyal, Pal: A titok védelme anyagi és alaki bitjsgunkban. Atheneum,
Budapest, 1908 p. 13.

19 T6th, Mihaly: Titkokkal atsatt biintetjog. In: lustum Aequum Salutare |. 2005/1.
p. 57.

1 Angyal, Pl op. cit. p. 25.

12 The rule of equity can be found in Articles 22 &tdof Act CLXII of 2011 on the
Legal Status and Salary of Judges.

'3 The Fundamental Law of Hungary, National Avowal.

1 Tremmel, Flérian op. cit. pp. 35-38.
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criminal procedure which indicate the most essekrititerests (the main
roles) in the procedure: the prosecution, the defemd the verdict.

Because of its relation with the protection of s&grit is important to
examine the legal notion ‘taking evidence’, whishthhe main part of the
criminal procedure. According toLBRIAN TREMMEL, ‘taking evidence is
the process of recognition of legally relevant amainly past facts, striving
after the faithful finding of the facts of the casg authorities (after all by
judges), which is realized in collecting, examinamgl assessing evidence’.
So the most fundamental goal, interest and dutythef authorities is
recognition. The conflict between recognition arrdtecting (or keeping)
secrets seems obvious.

In terms of criminal procedure law (rules giving thasis of jurisdiction),
we have to mention first of all a fundamental prgifion of legal axiology:
‘law creates a concept of value, law itself is eafi This seems clear if we
think of subjective rights (especially pecuniamyhtis) but from the aspect of
public order and legal security objective law (aswdprocedural laws, e.g.
criminal procedure law) can also be considered aoaal value. It is
obvious that the rules of criminal law would notdigle to overcome lynch
law and the ‘Talio’ principle without the procedlrales and organization
of criminal procedure law. This is properly desedbin the ‘knife-handle-
blade’ parallel of FEODORMOMMSEN.®

Another fundamental proposition of legal axiologythat law is a store of
values. According to §ABA VARGA, ‘the corpusof law incorporates such
values and their hierarchic system developed inevotution of civilization
the presence and value of which are beyond déuBind the values carried
by thecorpusof law are law and order, legality, legal securfgirness and
equity?® These values can be divided into further elementg, legality can
be divided into the separation and balance of psymedlum crimen nulla
poenaand so oA: These are all guarantees of accusatory crimiralgature

'3 |bid. pp. 92-95.

'® Tremmel, Flérian: Bizonyitékok a biintetjarasban. Dialég Campus, Budapest-
Pécs, 2006 p. 59.

" Moér, Gyula: Bevezetés a jodfilozéfidba. Pfeifererinand Nemzeti
Kdnyvkereskedése, Budapest, 1923 pp. 19-25., 282-3fbrvath, Barna: A
jogelmélet vazlata. Attraktor, Mariabegnrodolls, 2004 pp. 91-105.

8 Mommsen, Theodor: Rémisches Strafrecht. Dunckdfuinblot, Leipzig, 1899
preface

9 varga, Csaba: A jog tarsadalomelmélete felé. Pagritéter Katolikus Egyetem
Jog- és Allamtudomanyi Kar Jogbdlcseleti IntézBiadapest, 1999 p. 251.

% Takécs, Péter: Jog és igazsagossag. In: SzabdosMiled.): Jogbolcseleti
eldadasok. Prudentia luris 11. Bibor, Miskolc, 1998 p@4-190. Visegrady, Antal:
Jog- és allambdlcselet. Dialog Campus, Budapest;P863 pp. 90-93.

L Gallant, Kenneth S.: The Principle of Legalityliternational and Comparative
Criminal Law. Cambridge University Press, New Yd2R09 pp. 11-19.
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and also have significance in terms of the prabdectif secrets. As a matter
of fact, secrets were hardly protected in the isitpriy procedure (especially
when torture was applied), while the protectionseferal types of secrets
can be traced back to the criteria of legalityyrfass and equity.

The existence of criminal procedure law is also@ad interest, since the
codification of the rules of operation of jurisddot is of vital importance in
guaranteeing the aforementioned values and interésese rules are laid
down in Act XIX of 1998 on the Criminal Procedur@riminal Procedure
Act). Guarantees, relations and balances of therasts held up in the
criminal procedure are also secured in the Crinmfftatedure Act.

We can also find interests in the criminal procedwhich are linked not
with one of the aforementioned interests but witle @f those values. For
example, the right to defense, which can be corsilas an interest of the
accused, is also the guarantee of legality, whichvalue beyond douft.

The requirement manifested in the protection ofetsds not simply the
opposite of the interests and values enumeratedealtiocannot strive after
the hindrance of rapid, efficient, successful aad triminal procedure.
Moreover, the interest of the protection of secigtan integral part of the
body of criminal jurisdiction and criminal procedutaw, and it is also
linked with other interests.

According to BTVAN KIRALY V., ‘our age is characterized by an
unprecedented expansion of secrets, and the mpsttamt human activities
are all surrounded by secreéy‘Talking about the ‘Janus Face’ of secrets,
TAMAS FOLDESI adds that secrets cannot deny themselves evédm ilaw,
which means that the law can raise contrasting ireopents concerning
secrets depending on its subject-mafterit means that sometimes the
keeping and sometimes the revealing of secretsbeamronsidered as a
breach of law.

Interests concerning the protection of secrets lbanbest analyzed
through the types of secrets. Theories of the syaigation of secrets in the
corpusof law, however, do not constitute the subjecthid £ssay. Only two
facts must be mentioned. On the one hand, the giifateof privacy is not
only an interest of private individuals but alspublic (general) interest. On
the other hand, the roots of the protection of etscfespecially of privacy)
can be found in the Fundamental Law of Hungary drebe roots point
towards the right to human dignfty.

22 Také&csné Takéacs, Dora: A fogvatartott védelemtsa joga — kézéppontban a
kapcsolattartas gyakorlata. In: Jungi, Eszter (eB0ntetjogi Tanulmanyok X.
Magyar Kozlény Lap- és Kényvkiadd, Budapest, 2009169-184.

2 Kiraly V., Istvan: Hatar — Hallgatas — Titok. Arzsag Gtjai a filozofiaban és a
Iétben. Komp-Press Korunk Barati Tarsasag, Kolazsh@96 p. 151.

24 Foldesi, Tamas op. cit. p. 115.

% The Fundamental Law of Hungary, Freedom and Resspitity. Art. VI, Par. (1)
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3. Presence of the protection of secrets in the orminal
procedure

Before talking about practical issues, namely, f@mis of the protection
of secrets, it is worth taking into consideration vehich points of the
criminal procedure this institution (or phenomenoaogurs.

The Hungarian Criminal Procedure Act does not emateethe basic
principles of criminal procedure; instead, thisdmne by representatives of
jurisprudence on the basis of the Attn terms of the protection of secrets,
principles of legality, publicity, right to defensad right to legal remedy
must be taken into consideration.

A further fundamental article of the Act to mentienArticle 60, which
provides that ‘privacy rights must be respectedvary single action of the
authorities’ and authorities are obliged to ‘preMi® unnecessary revelation
of data concerning privacy (private life)’. The tation of this principle is
important beyond doubt, but it is not enough toehagal efficiency in
practice. On the one hand, it could be raised #eearetical objection that
some notions of the principle (e.g. ‘unnecessaay® not exact enough. On
the other hand and as the first practical objedtiomy essay, | would like to
point out that in certain actions of the authositi€apprehension,
perquisition) it is impossible to totally rule ounspection by unauthorized
people (e.g. the neighbors). Authorities clearlywmd build up folding
screens around the scenes of action. So this pkncieeds a more exact
reformulation.

In terms of the several roles in the criminal pchae, the protection of
secrets raises questions concerning the accusedessges, experts and
official witnesses, especially with regard to intgations and hearings.
Issues of diplomatic immunity and consular secae¢salso interesting.

Another important field of the protection of sesrit secret investigation
(secret gathering of information before the crinhiprmceedings are ordered,
and secret gathering of data during the criminatedure). These activities,
deeply analyzed by AszLO Kis, require special guarante€sSo does the
so-called ‘further gathering of data’ carried outiridg the criminal
proceduré® which was earlier incorrectly referred to as ‘eingjuin the

%6 Banati, Janos — Belovics, Ervin — Cséak, Zsolt rk8j Pal — T6th, Mihaly —
Varga, Zoltan: Buntét eljarasjog. (ed.: Téth, Mihaly) HVG-Orac, Budape&d09
pp. 40-49. Fenyvesi, Csaba — Herke, Csongor — TemRiorian: Uj magyar
biunteteljarés. Dialog Campus, Budapest-Pécs, 2008 p@85%iraly, Tibor op.
cit. pp. 104-134.

T Kis, Laszl6: A titkos adatdyjtés szerepe a biintetjarasban, kiilonés tekintettel
az Eurdpai Uni6 keretében folytatott egylitkkddésre. PhD értekezés. Miskolc,
2010 pp. 15-25.

%8 Criminal Procedure Act, Art. 178
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Act?® The phenomenon of undercover agents analyzed BycB
MEszAROS® can also be problematic in terms of the subjethisfessay.

Further articles concerning the protection of stscage articles regulating
judicial and prosecutorial powers, rules of acdesgualified data (former
state secrets and service secrets). A significaficidncy of the Criminal
Procedure Act is that it does not have any ruldsidg the obligation of
secrecy of civil suitofs (in fact private prosecutors) and so-called
‘substitute civil suitors® concerning data learnt during the criminal
procedure. In terms of civil suitors it is usualiypt a very significant
problem since civil suitors are allowed to proseconly in cases of lower
importance® Substitute civil suitors, however, should be puder a special
(sui generi} obligation of secrecy, similarly to the authagi

The lower importance of privacy is reflected in #réicles declaring that
in the case of the crimes ‘violation of secrétgnd ‘violation of the secrecy
of correspondence the prosecution is represented by civil suitorshi
criminal procedure was started on a private motion.

The protection of attorney-client privileged infation (legal
professional privilege) and notarial secrets i ajslaranteed by articles
regulating the actions of authorities carried oubffices of attorneys and
public notaries$® Meanwhile, secrets of the defense (which the celufos
the defense must keep) are also protected in thmir@ Procedure Act
when it says that ‘a counsel for the defense canf@ctwo or more
defendants only if there is no conflict of integebetween the defendants’.
In practice, this is a very important guaranteedigiendants that their secrets
cannot be revealed by their own counsels in faebanother accused.

Among the statutory provisions concerning the prte of secrets, the
rules of witness protection cannot be ignored. Witdgard to this
phenomenon, the following must be noted. On the baed, witness
protection is a way to protect not only witnessasdiso other participants
of the criminal procedur®&.On the other hand, in terms of the protection of
secrets, witness protection is significantly diéier from the phenomena

9 Bocz, Endre: Biintéeljarasi jogunk kalandjai. Sikerek, zatonyok ésgabetik.
Magyar Hivatalos K6zlonykiadd, Budapest, 2006 {j2-203.

%0 Mészéros, Bence: Fedett nyomozasiaiidozésben. Doktori értekezés. Pécs,
2011 pp. 1-174.

%1 Criminal Procedure Act, Art. 52

%2 Criminal Procedure Act, Art. 53

% Criminal Procedure Act, Art. 52, Par. (1)

3 Act C of 2012 on the Criminal Code (Criminal Codéjt. 223

% Criminal Code, Art. 224

% Criminal Procedure Act, Art. 149, Par. (6) and.A%1, Par. (3)

37 Criminal Procedure Act, Art. 44, Par. (4)

% Fenyvesi, Csaba — Herke, Csongor — Tremmel, Fidja cit. pp. 240-242.
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mentioned above. The essence, the main questiwitrafss protection is not
‘What is a witness allowed or obliged to keep bfiokn the authorities?’ but
‘How can the identity of the witness (or someorngekbe kept secret from
others with the aid of the authorities?’. Witnessotection can also
considerably help the authorities gather informtisince if (for fear of any
possible insults or injuries) the witness is afrendnake a confession or to
give evidence, he may not be able or willing tesdd’ In a wider sense, this
kind of protection does not confine itself to Aléis 95-98/A of the Criminal
Procedure Act, but also includes the legal instmisieof the so-called
‘considerate treatment of withesses’ (e.g. omissibithe confrontation of
witnesse$! use of a detective mirrdf,interrogation through a closed-circuit
communication systen{}** The assertion of interests relating to witness
protection is clearly manifested in the practicetled European Court of
Human Right$®

4. Several practical problems and possible solutien

In the following paragraphs, several practical peots of the protection
of secrets in the criminal procedure will be analyzl will also try to
present some possible solutions. The system ofipeeming paragraphs is
based on the logic of point 3. Questions conceriiiregbasic principles of
criminal procedure are to be mentioned during ikeussion of several legal
instruments.

4.1 The interrogation of the accused

The first issue to mention is the interrogatiorite accused. Here we can
see the conflict of two fundamental interests & shme person. One of the
basic principles of the criminal procedure is tlight to defense, which
means that the accused is allowed to make useyofegitimate means to
defend himself. One of these means can be thet‘righsilence’, an
unstate®f fundamental right of defendarffsThe right to silence obviously

%9 Criminal Procedure Act, Art. 95

“Cvarga, Zoltan: A tant a buntetljarasban. CompLex, Budapest, 2009 p. 106.

“1 Criminal Procedure Act, Art. 124, Par. (2)

“2 Criminal Procedure Act, Art. 122, Par. (5)

“3 Criminal Procedure Act, Art. 244/A-244/D

“*Varga, Zoltan op. cit. pp. 153-154.

S bid. pp. 166-172.

8 The 'right to silence’ is considered unstated omly a fundamental right of
defendants, otherwise it is declared in the rulthefMiranda warning.
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includes the right to keep all kinds of legallyenent secrets, but its relation
to the obligation of secrecy can raise questions.

Strictly clinging to the letters of the Criminald@edure Act, the accused
is allowed to make use of legitimate means to dkfeimself, so if he is
obliged to keep a secret, he must find another tay revealing the secret.
If the secret to keep is of lower importance areldbquittal depends on the
secret information, this solution may seem unfaspecially since the
accused cannot even commit perjury. The consideraphson for this
unfairness is, however, that the law always givesgotion to those who act
lawfully. So if the accused reveals a secret despit the possible
punishment, the necessity to defend himself cartt®t more than a
mitigating circumstance if he is accused of viaatof secrecy. One (but not
an excellent) solution to this problem could beeakelusion of publicity.

In terms of the refusal of the accused to makeatesstent, we must
emphasize the duty of the authorities to alwayd reat the Miranda
warning and other warnings concerning the protactb secrets the most
precisely possibl® The statement of the accused may be important
evidence in the criminal procedure but the autlesrimust respect the right
to silence. Otherwise, the evidence will be exctlide a result of unlawful
influence. The instrument of this unlawful influencan be violence, threat,
or some other infringement of rights and also dgoep promises and
physical or mental compulsidn.

The silence of the accused (and others obligeeép la secret) may also
result in deficiency of evidence which can leadthe application of the
principle of ‘in dubio pro red an element of the presumption of
innocence? Finally, the rules concerning the interrogationtioé accused
are also applicable to confrontations.

Another interesting practical issue to mention ésitacting defendants
under custody. An important guarantee of secreth®fdefense is that the
accused has the right to contact his counsel (amdansular representative
of his country if he is a foreigner) without cordtimr supervision of the
authorities! This contact is also a duty of the counsel fordbéense? and

47 Bard, Karoly: Emberi jogok és biintetigazsagszolgaltatdis Eurépaban. A
tisztességes eljards budiggyekben — emberijog-dogmatikai értekezés. Magyar
Hivatalos Kozlénykiadd, Budapest, 2007 pp. 243-294.

‘8 Elek, Baldzs: A vallomas befolydsolasa a bisetgdrasban. Toth
Kdnyvkereskedés és Kiado Kft., Debrecen, 2007 pELED.

49 Katona, Géza: Valés vagy valotlan? Ertékelés atdigperbeli bizonyitasban.
Kdzgazdasagi és Jogi Kényvkiadd, Budapest, 199Q@p4-225.

0 Tremmel, Flérian: Magyar biintaljaras. pp. 86-88.

> Criminal Procedure Act, Art. 43, Par. (3), Subar.

*2 Fenyvesi, Csaba: A véigyvéd. A véd biintebeljarasi szerepét és jogallasarol.
Dialég Campus, Budapest-Pécs, 2002 pp. 186-193.
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authorities, especially penitentiaries are obligetelp this right and duty to
contact be realized. On the other hand, the accuoaedonly contact his
family or others (e.g. his representative actingpigivil case or a priest)
under supervisioff At first sight this may seem as a deficiency ie th
protection of privacy, trade secrets, attorneyrtliprivileged information
and church secrets, but the supervising officeoliiged to keep secret
everything he may hear. The less we disengage ffieerofrom the
obligation of secrecy, the better we protect thbgees of secrets. The
omission of supervision would not be justified hesait could interfere with
the effectiveness of the criminal procedure.

GEzA KATONA emphasizes that casual (not formal) meetings of the
accused and the authorities must be avoided betlaese meetings are not
documented (no minutes are taken) so the stateroétite accused cannot
become evidence (in legal and fair way/s).

4.2 The interrogation of the witness

In terms of the protection of secrets in the crimhiprocedure, the
interrogation of the witness raises the most variptactical questions. In
this chapter, | will try to present only the mostportant and interesting
issues.

According to the Criminal Procedure Act, the colrfee the defense
must not be heard as a witness on issues which ¢@we to his notice or
which he has communicated to the defendant in &ymaty as a counsel.
Being a counsel for the defense, however, meansleaim the criminal
procedure and not a profession. So, strictly cliggp the letters of the Act,
any information given to an attorney in order t@age him as a counsel is
protected as attorney-client privileged informatand not as a secret of the
defense. In practice, however, we must apply tledliggical interpretation
instead of the grammatical interpretation and ektdre protection of the
secrets of the defense to the mentioned iSsue.

On the other hand, this protection cannot genegaily overwhelmingly
surpass the demands of an effective criminal pnaeedThat is why the
secrets of the defense do not extend to informateealed to the counsel
about other crimes committed by the accused if itifirmation cannot be
linked with the case in which the counsel is acforghe defendant.

Against a detainee, a potential way to evade tb&ption of secrets of
the defense is the interrogation of his cellmafé®se confessions should be
assessed carefully because of the possible baadidjranterests (e.g.

%3 Criminal Procedure Act, Art. 43, Par. (3), Subjigr.
> Katona, Géza op. cit. pp. 228-229.
%5 Fenyvesi, Csaba op. cit. p. 274.
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bargaining with the cellmates in their own casé#)s CSONGORHERKE
adds, if the bargaining with an accused violatesphnciple of fair trial in
the (same or another) criminal procedure, this nead to unlawful
evidence’

According to the analysis of S8BA FENYVESI, four more practical
characteristics of secrets of the defense can Intioned heré® First of all,
the prohibition of defensive charge (which meara th the case of conflict
of interests between two or more clients the couftsethe defense must
cancel each assignment) must be respected. Cortibattorney-client
privileged information, secrets of the defense oainbe revealed in
disciplinary or criminal procedures started by migeagainst their counsels.
Secrets of the defense cannot even be revealds it¢quittal of another
person depends on the information. That is why selsncannot commit the
crime of suppressing extenuating circumstances wvpinetecting secrets of
the defense. Finally, contrary to the Ethical Cod#h permission of the
accused, counsels are allowed to cautiously rateatecrets of the defense
not only to other defendants but also to the nedatiof the accused.

In terms of church secrets, the most important timalcissue is the
subject of this kind of secretZOLTAN VARGA sets up a system which
differentiates between church secrets, and decthgdsthe prohibition of
interrogation® only concerns the so-called confessional $okhis system
seems to be reasonable in terms of the wide-sprelgion of Roman
Catholics, but the Criminal Procedure Act must ppliaable to every single
religion. That is why the statements oblZAN VARGA cannot be agreed
with.

Concerning qualified data, the following problemancoccur. If the
authority which has qualified the data allows extgamp for particular
guestions (so not generally), that may lead toetkedusion of spontaneous
questioning and to the undesirable prolongationcrinal procedures.
ENDRE BOcz emphasizes that courts are theoretically allowedetdse
qualification of any data after hearing an expertdata protection, as

*® Hesz, Tibor — Khalmi, L4szl6: A tanGvédelem a terhelt Gghek aspektusabol.
In: Mészaros, Bence (ed.): A tanu védelmének elinétegyakorlati kérdései. Pécsi
Tudomanyegyetem Allam- és Jogtudomanyi Kar GazdasBgntetjogi
Kutatéintézet, Pécs, 2009 p. 103.

" Herke, Csongor: Megéllapodasok a biispgetben. PTE AJK, Pécs, 2008 pp. 21-
24,

*8 Fenyvesi, Csaba op. cit. pp. 277-279.

% Criminal Procedure Act, Art. 81, Par. (1), Subgr.

0 Varga, Zoltan op. cit. pp. 77-78.

97



LASzLO, BALAZS

qualification is an administrative proceddtelhat kind of judicial revision
should be legally banned for the court affectethencriminal case.

In terms of the crime ‘misuse of qualified dataatal are also under the
protection of the Criminal Code during the firsirtyrdays of qualification if
the offender is aware of the existing qualificatiors misuse of qualified
data can be a crime even if the offender is negtitfjehose who are not (but
should be) aware of the existing qualification, caitrthe crime.

Another extension of protection can be found iicErt37 of the Witness
Protection Acf’ It says that the rules of protection of qualifiddta are
applicable to several not qualified data conneetétli witness protection.
Practical problems may occur if someone who isamare of the protection
initiates the interrogation of a protected witn®ds this case, the reasoning
of the dismissal would reveal the witness.

Even in the case of the prohibition of interrogatigor witness
statements) mentioned above, the witness must tmnensed so that the
existence of the prohibition can be considéfeBurthermore, there is no
statutory answer to the following question: Whatpens if a person
prohibited from making a witness statement anonysityoudenounces
someone else and that leads to a criminal proc@ture

In terms of the exemptions from interrogatf8ran interesting practical
issue is the subject of public assignment. As atutt or judicial decision
defines this subject, lawyers must interpret th#ono‘public assignment’
from case to case, which can lead to inconsistenaie practice. An
important element of the notion may be that a gublsignment is not a
profession, since statutes always mention profeabisecrets and secrets
relating to public assignment side by side. Thisoameans that the
differentiation of these types of secrets may heasonable.

It is important to emphasize, that an attorney cdtimg a violation of
attorney-client privilege commits the crime ‘legalpractice® if his aim is
to cause unlawful wrong to his client. According @SABA FENYVESI,
employees of a lawyer's office must also keep a#prclient privileged
information secré? even if they cannot commit legal malpractice (oaly
violation of privacy).

1 Bocz, Endre: Az allamtitok fogalméarél és az Allaoksértéssl. In: Magyar Jog
2000/5. pp. 260-261.

%2 Criminal Code, Art. 266, Par. (1)

83 Criminal Code, Art. 265, Par. (6)

® Act LXXXV of 2001

% Hesz, Tibor — Khalmi, LaszI6 op. cit. p. 103.
% Varga, Zoltan op. cit. p. 76.

*7 Ipid.

%8 Criminal Procedure Act, Art. 82

% Criminal Code, Art. 285, Par (1)

0 Fenyvesi, Csaba op. cit. p. 274.
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The effectiveness of the exemptions from interriogatnay be reduced
by the following facts: the proceeding authoritgides about the lawfulness
of the refusal to make a statement, witnesses eafinbd for unlawfully
refusing to testify and this way they may also catacrime according to
the new Criminal Cod€. Anyway, the unlawful refusal to give evidence is a
problematic practical issue especially if the wamdnad testified earlier in
the procedure. If the conditions are granted, forstetements of the witness
can be read out by the court unless the witnessstaklvantage of his
exemption. In this case, statements can still bd mut with the permission
of the witness? According to DLTAN VARGA, the former statement of the
defendant can also be read out as a witness stattewen if it was made by
the former accused. However, authorities must act the most cautiously
since defendants do not have to tell the truth.

As mentioned above, former statements cannot ltkaetif the witness
takes advantage of his exemption. This rule casole® the most significant
problem of violation of the protection of secraigce a secret is revealed, it
cannot be deleted from the knowledge of the auiberiThis information
can influence the criminal procedure later. Quitgoad but difficult and
lengthy solution could be to replace the judge fponitor, detective) in the
case.

Since the criminal code clearly defines when thneds is allowed to
refuse to give evidence, theoretically everyone et be heard as a witness
even if he may have got his information unlawfudypd not during his
official proceedingg? This fact may also undermine the protection of
secrets.

Another practical issue may be the protection adflér secrets. Although
the new Criminal Code contains the crime ‘violatmitrade secrets’, most
jurists say that this kind of secret does not riedonstitute an exemption
from interrogatiorf> According to less radical opinions, the protectiafn
trade secrets could be extended to criminal praesdlbut the regulation
concerning trade secrets must be specified firgt (@ one shall refer to the
protection of trade secrets to conceal a breadémgt’® Interesting rules can
be read in the essay oA&zL 6 MAJTENYI, who says that the conditions and
results of privatization and concession (which pohaes are of important

" Criminal Code, Art. 277

"2varga, Zoltan op. cit. p. 69.

3 Ibid. p. 95.

" Ibid. p. 85.

> T6th, Mihaly op. cit. pp. 68-69.

"6 Szilagyi, Gyorgy — Szilagyi, Pal: Jogalkalmazasésizleti titok. In: Magyar Jog
2004/11. p. 668.
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concern to criminal law) are always open, whileetéfare confidential and
may include trade secrefs.

Authorities are also obliged to respect the pradecof secrets, and
violation of this obligation can lead to unlawfuligéence, of which EORIAN
TREMMEL defines five classes. Moreover, violation of statrrets and
service secrets through unlawful fact-finding coted by authorities is
also a crimé? At the bottom level of this classification staritds bluff® the
lawfulness of which is controversial.

4.3 Material evidence and documents

In practice it is important that witnesses arevedid and obliged not only
to refuse to give evidence but also to refuse talt@er material evidence,
especially documents, to the authorities. The HragaCriminal Procedure
Act does not define the special legal notion ofwloents, thus we can rely
on the general legal notion also known in civil aadministrative
procedure&’ According to GzA MAGYARY, documents can be considered
as witnesses or, to be more precise, inanimateessts’ The protection of
secrets is, however, insufficient when materiabemce and documents are
seized through perquisition or search of pocket§hese acts of the
authorities are subject to restrictions only whanried out in a lawyer’s
office, a notary’s office or a health institute.

4.4 Confrontation

In terms of confrontation, in the Criminal Procesl@ode we cannot find
a system of protection of secrets similar to thalgzed above. However,
rules of interrogation (including rules relatingriefusal to talk or hand over
evidence to the authorities) can also be appliexbtdrontation.

" Majtényi, Laszl6: Adatvédelem, informaciészabadséaggleti titok. In:

Matematikatél a kriminalinformatikaig. Emlékkotetr.0Kovacsicsné Nagy Katalin
tiszteletére. Budapest, 2001 p. 154.

8 Tremmel, Flérian: Bizonyitékok a biintetjarasban. p. 157.

" Kertész, Imre: A kihallgatasi taktika Iélektaniapjai. K6zgazdasagi és Jogi
Kdnyvkiadd, Budapest, 1965 pp. 234-235.

8 Kertész, Imre: A targyi bizonyitékok elmélete antsfieljarasi jog és a

kriminalisztika tudomanyaban. Kdzgazdasagi és Kagiyvkiadd, Budapest, 1972
p. 112.

8 Magyary, Géza: Magyar polgari perjog. Third editigrev. and exp. ed.

Nizsalovszky, Endre) Franklin-Téarsulat, BudapeS8d pp. 422-423.

8 Kiraly, Tibor: Binteitélet a jog hataran. Tanulmany a perbeli igazd4gsd

valdsziriségbl. Kbzgazdasagi és Jogi Konyvkiadd, Budapest, ¥§¥233-134.
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4.5 Experts and translators

The rules concerning witnesses are to be appliemndrontation tod®
Experts on the other hand are no witnesses. Whilimesses give
information of personally perceived facts, expgite expert opinion based
on personally perceived fadfsAs experts carry out a public assignment
(and they are public officials in doing €B)they are obliged to keep secret
all the information which does not have to be ideld in the opinion. By
unlawfully revealing secrets, they may commit th@me ‘violation of
confidentiality related to law enforcemefit.lt is also important that
defendants and witnesses are allowed to applydofidential treatment of
the findings of expert opiniorf3.

It is the responsibility of the authorities to piaer the expert with all the
information he needs to give a well-founded opinibat at the same time,
they also have to respect their obligation to keepvice secrets and
professional secref8.

The rules mentioned above are applicable to cansslt probation
officers and translators. The legal status andoresipility of translators is of
a special character as the translator is only égpdo translate correctly but
not to notice and cover secrets revealed by thees#t or the accused.
Logically, a higher rank of responsibility of trdairs could be established,
but it seems unnecessary since translators ameffiwals.

The most significant problem concerning the rolesntioned in this
chapter is the low number of experts. That is wiharities must work with
the same experts again and again. Experts howegdnibidden to reveal
information obtained in former criminal procedumsen if it concerns the
actual case unless they have been granted exempiiowing exemption
can also lead to controversies in case of auteentiorking in a hierarchical
system (all the authorities except courts). Exeonpihay be allowed by the
authority itself, in the proceedings of which thgpert has given an opinion.
In a hierarchical structure, an authority may hdéve right to order the
subordinate authority (which acted in a former rdeeexempt the expert

8 Criminal Procedure Act, Art. 103, Par. (5)

8 Kardos, Sandor: A szakérés az eljaras tébbi szeréjel. In: Elek, Balazs (ed.):
Az orvosszakéit a biinteteljarasban. Debreceni Egyetem Allam- és Jogtudomany
Kar Blnteb Eljarasjogi Tanszék, Debrecen, 2012 p. 38.

% Ibid. p. 36.

8 Criminal Code, Art. 280, Par. (2)

87 Criminal Procedure Act, Art. 108, Par. (7)

8 Herczeg, Laszl6: Igazsaglgyi orvosszakésrerepe a buntatljarasban — a
helyszini szemlét a jogebs itéletig. In Elek, Balazs (ed.): Az orvosszakéat
bintedeljarasban. Debreceni Egyetem Allam- és Jogtudomdagar Biinted
Eljarasjogi Tanszék, Debrecen, 2012 p. 107.
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from the obligation of secrecy. In such casesdingsion could be made by
the court or by the chief public prosecutor.

Another important requirement is that experts (atiasts, translators)
cannot smuggle unlawful evidence into the crimipabcedure (e.g. by
revealing unlawfully obtained information or spamaus statements of the
witness)>®

4.6 Official withesses

In terms of the protection of secrets, practicalés concerning official
witnesses are similar to those concerning expé@tigs role played in the
criminal procedure is also a public assignment Wwhi linked with the
obligation of secrecy’ However, the protection of secrets is of higheelg
since official witnesses (contrary to experts) subject to the prohibition of
interrogatior*

An official witness can be exempted from the olligaof secrecy by the
authority in the proceedings of which he has at&imilarly to witnesses,
official withnesses must also be summonsed by thigoaities to consider the
existence of the prohibition. Obviously, the sametharity, in the
proceedings of which the official withess has acteil not summons him
unless the authority itself intends to grant hinereption®® By unlawfully
revealing secrets, official withesses may commé thime ‘violation of
confidentiality related to law enforcemefit’.

4.7 Diplomatic immunity and consular secrets

In the Hungarian Criminal Procedure Act, the issafe diplomatic
immunity is a kind of extraordinary procedure. Ricadly, however, it is a
condition of the procedure and it should be regalats sucf

In terms of the protection of secrets, diplomatmemunity is most
significant concerning the interrogation of witness According to the
Criminal Procedure Act, a person enjoying diplomathimunity cannot be
heard as a witness until his immunity is absol&slithis is the right of the

8 Tremmel, Flérian: Bizonyitékok a biintetjarasban. p. 165.

% Criminal Procedure Act, Art. 183, Par. (6)

°1 Criminal Procedure Act, Art. 81, Par. (1), Subhr.

%2 Criminal Procedure Act, Art. 183, Par. (6)

% Varga, Zoltan op. cit. p. 83.

% Criminal Code, Art. 280, Par. (1)

% Bodor, Tibor — Székely, Akos — Vaskuti, Andréas: e eljarasjog Il. Jogi
szakvizsga kézikdnyvek. Novissima, Budapest, 201286.
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appointing state, the diplomat is not allowed stifg even though he would
like to.*® Unfortunately, this is contrary to Article 44 ofw DecreeNe 13 of
1987 ratifying the Vienna Convention of 1963 on Qdar Relations, which
raises constitutional questions.

Another interesting point is that, according to ttev Decree, despite
their legal and political significance, consulapnesentatives are simply
allowed and not obliged to keep consular secrets. tii® other hand,
according to Article 55 of the Convention, when iglamat is heard as
witness, he must respect all the statutes and tedal of the host country.
So, consular representatives are under an oblig&tikeep secrets relating
to their public assignment.

4.8 Exclusion of publicity

Publicity, which is one of the basic principles @iminal procedure,
especially concerning the proceedings of the cumeans that theoretically
everyone has the right to attend a trial of thericdthis may raise questions
concerning the protection of secrets.

The Criminal Procedure Act enumerates the caseswhe public
(publicity) can be excluded from the trial. Onetloé grounds for exclusion
is the protection of qualified data. According ttitaral interpretation of the
Act, the exclusion of publicity in order to protegtialified data is only a
possibility but, applying a systematic or teleot@giinterpretation, it is also
a duty of the courts. Further reasons can be tbegion of a witness or a
minor and moral reasons. On the broad interpretatfdhe Act, other types
of secrets may be protected under this articletiostcan become a double-
edged weapon, since if publicity is unlawfully exadéd, the appeal court
will annul the verdic??

It is important to mention, that anyone who revéafgrmation heard in a
closed trial without being permitted to do so, catsrthe crime ‘violation of
confidentiality related to law enforcemefit’.

As mentioned above, publicity must be exclugedofficioin order to
protect qualified data. However, the responsibibfythe judge failing to
exclude the public is not clear. If a judge notitkat he should exclude
publicity but fails to do so, theoretically, he saa the leak-out of the
qualified data and can be guilty of misuse of digali data:* Intentions of

% Ibid. p. 290.

7 Banati, Janos — Belovics, Ervin — Cséak, Zsolt rk8j Pal — T6th, Mihaly —
Varga, Zoltan op. cit. p. 400.

% Criminal Procedure Act, Art. 373, Par. (1), Subpar)

% Criminal Code, Art. 280, Par. (2)

19 Criminal Code, Art. 265
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the legislator should be clarified. On the othendyapunishing the judge
cannot solve the problem of the revealed secrets.

4.9 Gathering evidence and the principle of legaljt

The principle of legality means that authoritiessitespect all the rules
written in the statutes and other sources of lamtelrms of the procedure,
these rules include not only the Criminal ProcedArebut also rules of the
protection of secrets. Any evidence gathered byiniging these rules is
unlawful evidence which cannot be considered wieaching the verdicf"

If this breach of procedural law is serious enoligtan lead to an appedf.

We can repeat Article 60 of the Criminal Proceddicg which says that
authorities are obliged to ‘prevent the unnecessamelation of data
concerning privacy’. This requirement can also banfl in the articles
relating to acts of taking evidence and coercivasuess like perquisition,
search of pockets or search of computer data amctrehic system§?
Practical problems of this declaration have alrebdgn analyzed in this
essay.

4.10 Secret investigation

As mentioned above, secret investigation is alsoneoted with the
protection of secrets. These actions of the autbsrirequire special
guarantees, since neither the person obliged teseoor the beneficiary of
secrecy knows that a criminal procedure has beetedt

In terms of the secret gathering of data with pesion of the judge, the
Criminal Procedure Act establishes sufficient gotgas to protect the
secrets of those who are legally deserving of tléeption (permission of
the judge is needed, criminal procedure must lpgagress, appropriateness,
permitted actions are enumerated, suspicion ofriausecrime is needed,
personal limitation in case of church personnel attdrneys, limitation in
time, content of motion’*

Article 206 of the Act defines when the person @ned by the secret
investigation must be informed about the proceesdingccording to
Paragraph (6), the result of covert data gathemiay not be admitted as
evidence if the person affected by the covert dathering may not be heard
as witness or may refuse to testify under ArtieRaragraph (1). As this is

191 Fenyvesi, Csaba — Herke, Csongor — Tremmel, Fidfa cit. pp. 288-292.
192 1hid. pp. 537-539.

193 Criminal Procedure Act, Art. 60, Par. (1); Art., Prar. (2); Art. 158, Par. (1)
104 Criminal Procedure Act, Art. 200-203
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a right of anyone (because of the prohibition agfaself-incrimination),
except for five cases contained in Article 82 PeapQ (4), results of secret
gathering of data could hardly be admitted as ewidein practice. This
logical tumble obviously needs re-codification. &y, all the information
(private secrets) obtained by the authorities whighirrelevant in the
criminal procedure belongs to the field of serveserets or professional
secrets.

Secret gathering of information with permission tbeé judge or the
Attorney General does not raise further questisimge the rules mentioned
above are applicable to this action of the autlesritSecret gathering of
information requiring no permission does not rdig¢her questions, since it
hardly (and only indirectly) concerns privacy.

In terms of the so-called ‘further gathering ofalaproblems may occur
when only authorities are aware of the fact thatiminal procedure is in
progress (where procedure is started against amownk offenderex officio
and there is no injured party). In such casesrtlee difficult to protect even
legally protectable secrets. Moreover, permissibthe public prosecutor is
only required if a covert agent is deploy8d.From the aspect of the
protection of secrets, this seems unsatisfactoryicla& 178/A allows the
authorities to become acquainted with trade seants several types of
economic secrets. As the significance of theseet®can be very different, a
more differentiated regulation may be needed.

To sum up, the biggest problem of secret investgais that unlawful
results of the unlawful actions of authorities cainbe deleted from the
knowledge of those who had received the (secréjnmation. Conclusions
drawn from unlawfully obtained information may lesal further evidence
the lawfulness of which is doubtftf’

4.11 Witness protection

The interest lying in the background of secrecyatesl to witness
protection is the protection of the life, physi@id psychical health and
personal freedom of the witness (or someone &fSe).

Confidential treatment of personal data of the &ss provides shelter
from the curiosity of others except authoritiesisTprotection can only be
abandoned with the consent of the protected péP8cdrhis is similar to

1% Kis, L&szI6 op. cit. pp. 18-19.

19 Criminal Procedure Act, Art. 178, Par. (2)

197 Herke, Csongor — Fenyvesi, Csaba — Tremmel, Foré biinteb eljarasjog
elmélete. Dialég Campus, Budapest-Pécs, 2012 p. 147

198 Criminal Procedure Act, Art. 95; Art. 97, Subpay.

199 Criminal Procedure Act, Art. 96, Par. (2), Submr.
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allowing exemption from the obligation of secreagpd authorities must also
keep secret all the data treated confidentially.

The significance of this legal instrument is in@ed by the attention of
the Constitutional Court. The body criticized thafes of confidential
treatment of personal data did not extend to the procedure where the
enforcement of the civil claim had been referretatmther legal forum*°
Until now, the legislator has not drawn the conseges from the decision.
However, there are important interests contestinfpé background: witness
protection on the one hand, and the content otithkclaim and equality of
the parties in the civil case on the other hand Bést solution could be if
criminal courts were obliged to judge civil claims their merits where
confidential treatment of personal data was ordered

In 2010 the Constitutional Court declared: demamdime confidential
treatment of personal data is a right (and not @myopportunity) of the
witness, which means that the authorities have amstdutional ground to
deny this kind of protectiott!

In terms of the Witness Security Program, it is dmant to mention that
Article 37 of the Witness Security Program Agextends the application of
the rules of protection of qualified data to alketklata covered by the
Security Program that are not qualified.

According to the Criminal Procedure Act, withesaesl defendants can
refuse to make a statement on their new persorial réaeived under the
Security Program® The effectiveness of this protection is not obsion
cases where the witness (or the accused) refusasster the question of a
witness or an accused citing this article, singe thaction can sometimes
tell enough to the person asking the question.

We have already mentioned the practical problemumitgy when
someone who is not aware of the protection, imtighe interrogation of a
protected witnes¥: Authorities must dismiss the motion giving reastors
the dismissal while they are not allowed to revidad identity of the
protected witness.

In terms of the so-called considerate treatmentwithesses, the
interrogation through a closed-circuit communicatisystem should be
mentioned first. The problem with Articles 244/A4€ of the Criminal
Procedure Act is that conditions of the differeminis of protection (e.g. of
the distortion of picture and voice) are not cleaough.

110 Decision 91/2007 (29 of November) of the Constitutional Court

111 Decision 104/2010 (10of June) of the Constitutional Court

12 Act LXXXV of 2001 on the Security Program of therficipants of Criminal
Procedures and of Individuals Assisting Law Enfaneat

13 Criminal Procedure Act, Art. 98/A, Subpar. )

1% Hesz, Tibor — Khalmi, LaszI6 op. cit. p. 103.
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The same problem arises in the case of the omisdioanfrontation and
the use of a detective mirror. The term ‘must’ {@asl of ‘can’) applied in
the wording of the Criminal Procedure Act meansyéwer, that these forms
of protection cannot be interpreted in a narrowseen

5. Closing remarks

The aim of the essay was to present the practichlgms and questions
raised by the protection of secrets in the crimpraktedure. Even theoretical
issues came up in the analysis when it seemed swyedor better
understanding. | hope that the issues mentionedeaban clearly illustrate
the practical significance of this topic and deg lege ferendaroposals can
lead closer to the solution of these probleRisally, repeating the words of
ERVIN CSEKA again, ‘professional work of a high standard reggithorough
grounding in practical issues which must lean cepd@eoretical base¥”

115 Cséka, Ervin op. cit. p. 11.
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lllicit Trade in Art and Antiquities.
Legal Background and Recent Developments

NATHON, NATALIE

“As you know, there’s been a debate raging within
the art world (...) over who owns antiquity. For
centuries, the great empires of Europe looted the
treasures of the ancient world with reckless
abandon. The Rosetta Stones, the Elgin Marbles, the
great temples of ancient Egypt — the list goesmh a
on. (...)"

Daniel Silva: The Fallen Angel

ABSTRACTThe paper deals with the illicit trade of art amatiquities.
Theft and trafficking of cultural property objedtsa major problem, which
IS a unique feature of debate at national and in&ional level as well. A
global black market has developed in the worldrofad antiquities, which
is dominated by organized crime groups. The prestmdy intends to give
an overview of the legal framework of the illicide of art at international,
EU and national level, demonstrating its importarican the point of view
of the practice.

1. Introduction

The “Arab Spring”: demonstrations and proteststsrioevolutions and
civil war started in Tunisia in December 2010 affdaed the neighbouring
countries, as well as the whole Middle Eastern @kealibya, Yemen and
Egypt and the still on-going Syrian civil war has causettertainty and
political instability.

! According to the analysis of UNESCO "The recen¢res in Egypt are only the
latest in which objects and places of art have keetangered by wars or armed
conflicts. During the protests against Hosni Mubkachaeological sites of great
importance have been looted. According to a deiitaraof Zahi Hawass, ancient
tombs at Saqqara and Abusir, as well as deposBaguara and at the University of
Cairo were looted. At least nine artefacts werdeabfrom the National Museum of
Cairo”. It should be also noted that the illicafficking of antiquities is estimated to
be superior to US$ 6 billion per year accordingatoesearch conducted by the
United Kingdom’s House of Commons in July 2002. Vears later, the UN report
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For the past years many of these countries hava btraggling: the
democratic transition not only has failed and hashbeen peaceful, on the
contrary, new and new regional, national conflicése arisen and we are
still far from peace and stability. The uncertagiifical situation aggravated
the situation of the protection of cultural progertooting of and robbery
from museums, historical and protected sites hageomme a common
practice. Systematic attacks against archaeologiteé and museums, an
attribute of wars and transition periods, are feequin the meantime, there
is high demand for stolen objects from museums famath individuals as
well.

Cultural racketeering is the term for the illiaiaffic in art and antiquities
of organized criminal networks used by the Capitsichaeological
Institute? These days it is a global black market “facilitht®y social media
[i.e. internet, which includes on-line auctions]daglobal transportation
networks”® This fact is also confirmed by a UN draft resalatiseebelow),
according to which "[A]larmed at the growing invelment of organized
criminal groups in all forms and aspects of trdfifig in cultural property
(...) and observing that illicitly trafficked cultur@roperty is increasingly
being sold through markets, including in auctioims particular over the
Internet, and that such property is being unlawfetkcavated and illicitly
exported or imported, with the facilitation of meodeand sophisticated
technologies”.

Transnational organized crime is often associateth wross-border
activities such as trafficking in arms, drugs andnhn beings. When it
comes to the issue of trafficking in cultural prdge organized crime has
been associated with it only recently. While these evidence for a
substantial amount of looting around the worldjcarst to combat trafficking
in cultural property have so far not matched thevigy or the extent of the
crime. According to the overview of the United Nais Office on Drugs and
Crimes, “despite well-established agreements agidléion by bodies such
as the United Nations Educational, Scientific andt@al Organization
(UNESCO) to curb the buying and selling of illegadixcavated artefacts, it
is only in recent years that international effaidstackle the role of the
organized criminal networks that perpetrate thisnerhave come to the

on transnational crimes calculated that the wawddfit in cocaine reached US$ 72
billion; arms 52; heroine 33; counterfeiting 9.81dacybercrime 1.253. Together
with the trafficking in drugs and arms, the blackriet of antiquities and culture
constitutes one of the most persistent illegaldsaid the world (www.unesco.org).

2 An Institute affiliated with the George Washingtdniversity, established in 2010.
http://research.columbian.gwu.edu/archaeology/A[D2013.]

% Lehr, Deborah: Cultural Racketeering and Why ittté#s: Robbing the World of
History. In: Huffington Post, October 1, 2013.
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fore”.* In October 2012 trafficking in cultural propertyasirecognized as an
important aspect to be dealt with. The focus cdrie$t on organized crime is
the consequence of two previous intergovernmengaénrt group meetings
(in 2009 and earlier in 2012).

The importance of this subject is also reflectedhi@ recently adopted
resolution, entitled “Strengthening crime preventiand criminal justice
responses to protect cultural property, especialiyh regard to its
trafficking” dated 1 October 2013 by the Generakdmbly of the United
Nations® The resolution “[R]Jequests Member States to comtitheir efforts
to effectively strengthen crime prevention and ameth justice responses to
protect cultural property, especially with regawdts trafficking”.

When we speak about art, theft, looting and illiciitde, we should not
forget about looting from private individuals. Acemt event in October
2013 related to Word War 1l is the so-called Munanth discovery, where
1500 artworks were found in a Munich apartment.iTFae, their return
and restitution is still an unresolved questionis®iudy, due to its complex
nature, will not deal with this subject, but | wddlke to restrict myself to
the summary of the presentation of the recent Ejuladion, and to the
dispositions to be applied in such cases.

The present study intends also to give an overviadwthe legal
framework of the illicit trade of art and antigei at international and at EU
level, and finally wishes to summarize the receasieclaw and events.

4 http://www.unodc.org/unodc/en/frontpage/2012/Oetdtbafficking-in-cultural-

property--organized-crime-and-the-theft-of-our-patshl [01.11.2013.]

> ECOSOC Resolution 2008/23. Protection againsfittafig in cultural property.
Seealso: Open-ended intergovernmental expert grougdingeen protection against
trafficking in cultural property, Vienna, Austria4-26 November 2009.
http://www.unodc.org/unodc/en/organized-crime/ikiing-in-cultural-property-
expert-group-2009.html and open-ended intergovemah@xpert group meeting on
protection against trafficking in cultural proper¥jienna, Austria, 27-29 June 2012.
http://www.unodc.org/unodc/en/organized-crime/iikiing-in-cultural-property-
expert-group-2012.html. The group’s next meetingdbeduled for January 2014.
[01.11.2013.]

® Sixty-eighth session,Third Committee (Agenda it#@8). Crime prevention and
criminal justice http://www.un.org/ga/search/viewcdasp?symbol=A/C.3/68/L.3.
The General Assembly is expected to approve the riitiee’s resolution soon.
[01.11.2013.]

111



NATHON, NATALIE

2. Legal background and recent developments

2.1 The UNESCO Convention

14 November 2013 is the 43rd anniversary of thedX®Fnvention on the
Means of Prohibiting and Preventing the lllicit lang Export and Transfer
of Ownership of Cultural Property. The UNESCO Carti@n was the first
treaty to recognize the general obligation of stédetake steps to prevent the
illicit movement or transfer of cultural objects ieh had been stolen and/or
illegally exported or importell Contracting States are ready to cooperate to
protect the cultural property on their territorydafight its illicit import,
export and transfer as wéllThe Convention is the end result of over one
hundred years of international law seeking to mtoteiltural property, but
this is the first to account for such property imds of peace on an
international scale by codifying pre-existing cusémy law? According to
the website of the UNESCO, “[N]Jowadays, given threlppem of illegal
excavations and trade of archaeological objects, 1870 Convention now
stands at the crossroads. Many UNESCO Member Stetesd like to
increase its visibility, improve its implementatiat national level and
reconsider its perspectives for the futute”.

The UNESCO Convention has been applied by its St&arties in
various ways, and with different degrees of vigdsome have focused on

" According to Article 3 of the Convention: "The i, export or transfer of
ownership of cultural property effected contraryttie provisions adopted under this
Convention by the States Parties thereto, shalllib&”. According to Article 7:
The States Parties to this Convention undertake:

(a) To take the necessary measures, consistentnaitbnal legislation, to prevent
museums and similar institutions within their temies from acquiring cultural
property originating in another State Party whics lbbeen illegally exported after
entry into force of this Convention, in the Statesicerned. (...)

(b) (i) to prohibit the import of cultural propersgolen from a museum or a religious
or secular public monument or similar institution), provided that such property is
documented as appertaining to the inventory ofitisitution;

(i) (...) to recover and return any such culturabgerty imported (...) provided,
however, that the requesting State shall pay jushpensation to an innocent
purchaser or to a person who has valid title to phaperty.

8 Source: http://www.unesco.org/new/en/culture/thefitiieit-traffic-of-cultural-
property/ [08.11.2013.]

® Schwartz, Robert S.: In Schultz We Trust: The Futf Criminal Prosecution for
Importers of lllicit Cultural Property under the fitmal Stolen Property Act. 11
Cardozo J. Int'l & Comp. L. 211, p. 229.

19 To date, the 1970 Convention has been ratified1B¢ Member States of
UNESCO, including many culturally rich countries.
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establishing mechanisms in terms of Article 9, ltovabilateral agreements
to be drawn up at the request of source countriessev cultural patrimony is
in danger. Others have put in place systems tdatgtheir cultural property
markets which are capable of affording quite sigaifit protection against
illicit imports without the high level of bureaucyaand forward-planning
involved in the bilateral approach.

It is important to note that the UNESCO Conventibwmes not apply
retroactively. While Article 7 expressly containsreference to property
“illegally removed from the State after the entnyoi force of this convention
in both States”, however, Article 3 leaves it opera State Party to declare
illegal all future imports of cultural property vdm have been illegally
exported at any time. It also important to note tha Convention does not
apply to property stolen from private individualspoivately owned sites.

The UNESCO Convention is probably too ambitious @ndetermines
methods as models that countries should adopt t¢ditdée both the
reclamation of art stolen from a certain countrg #me regulation of the art
market and museum acquisition. It has not beeriettiby the entire
international community and the lack of its enforcement has proved to be
its downfall®® It should be noted that some States have ratiffesl
Convention subject to reservations, particularhnamning the scope of
certain rules or the areas to which the Conventipplies:* Thus, some
States have limited the influence of the 1970 Catiga, narrowing the
definition of cultural goods by specifying finanka date thresholds.

After 43 years the Convention remains unsatisfgctorseveral points.
The ongoing increase of illicit trafficking throughe internet also raises
several question$. The illicit e-trade of cultural objects is a newea of

' UNODC/CCPCJ/EG.1/2009/CRP.1

12 Regarding the European Union: The majority of MemBtates have ratified the
1970 Convention (23 States on 15 November 2018)¢ethre still five States who
have not ratified yet.

'3 DiFonzo, Monica R.: “Think You Can Steal our Caaggio and Get Away With
It?: Think Again”: an Analysis of the Italian Cuial Property Model. 44 Geo.
Wash. Int'l L. Rev. 539, p. 541.

1 UNESCO Member States who have lost certain culiibgects of fundamental
significance and who are calling for their restdnt or return, in cases where
international conventions cannot be applied, maly the Intergovernmental
Committee for Promoting the Return of Cultural Radp to its Countries of Origin
or its Restitution in case of lllicit AppropriatiorSee more on case law at:
http://www.unesco.org/new/en/culture/themes/retstitiof-cultural-property/
[02.11.2013.]

> Study on preventing and fighting illicit traffiak in cultural goods in the
European Union, CECOJI-CNRS —UMR 6224. Final Repddictober 2011, p. 155.
® INTERPOL, UNESCO and ICOM issued the “ Basic Aciocconcerning Cultural
Objects being offered for Sale over the Internet”.
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activity of organized crinfé and an effective solution can only be
established through worldwide cooperation. Accaydim the Basic Actions
to counter the Increasing lllicit Sale of Cultu@bjects through the Internet
(see footnote 13), one of the most important siepe “[R]equest Internet
platforms to disclose relevant information to lamfa@cement agencies and
to cooperate with them on investigations of suspigisales offers of cultural
objects” (Point 2).

2.2 The 1995 UNIDROIT Convention

The UNIDROIT*® Convention is a complementary instrument to th2019
Convention. States commit themselves to a uniforeatinent for the
restitution of stolen or illegally exported culturabjects and allow
restitution claims to be processed directly throngtional courts. According
to the commentary of the Convention, the existimgrnational instruments
do not, or just partially cover the private law ess of cultural property
protection (one of the chief obstacles to the ma&onal recognition of rules
by some States in this area is the protection oflmsers in good faith).

http://www.unesco.org/new/fileadmin/MULTIMEDIA/HQAO /pdf/basic-actions-
cultural-objects-for-sale_en.pdf [02.11.2013.]

" Three organizations of archaeologists (the Sod@tyAmerican Archaeology, the
Society for Historical Archaeology, and the Americanthropological Association),
sent a letter to Amazon.com, Inc. on 3 July 2060hls letter they asked Amazon to
put an end to the sale of archaeological matedalsAmazon.com. In their letter
they state: “The Internet sale of antiquities haSceably exacerbated the already-
severe problems created by the market for ant@giitfhe Internet has created an
explosion in the number of people who can engagthim trade, and with less
concern about the enforcement of existing law. Wakt it extremely likely that
most, if not all of the authentic objects beingdsoh your auction site were illicitly
removed from the ground by bulldozing, dynamitihgsty shovel work, or other
destructive methods” (Letter available at: httpwiwsaa.org/AbouttheSociety/
GovernmentAffairs/LettertoAmazon/tabid/222/Defaadpx. [15.11.2013]]
Similarly, as Saadet Guner mentions in his studly,the United Kingdom, British
Museum, Libraries and Archives Council (MLA) acceddwith eBay.co.uk which is
the branch in United Kingdom of the biggest inténmarket "eBay" in the World, to
prevent illicit trade of valuable antiquities fouimdthe UK through internet. In order
to prevent their illegal sales through internetit®ge Antiquities Scheme (PAS) has
launched a team to observe the cultural objectsgbep for sale on ebay.co.uk in
2006". Gilner, Saadet: The role of a NGO to couittereasing illicit sales of
cultural objects through the Internet. Forum Aralaegiae —Zeitschrift fir
klassische Archéologie 55/ VI/2010.

8 |nternational Institute for the Unification of Raite Law, an independent
intergovernmental organisation
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“UNESCO therefore asked UNIDROIT to draft a newtinsent that would
take its cue from the 1970 UNESCO Convention butldi@lso incorporate
25 years of reflection on the subject of illiciafficking”.*®

Moreover, the UNIDROIT Convention covers all stolaritural objects,
not just inventoried and declared ones and stipsttat all cultural property
must be returnetf. In its preamble it states that “deeply concerngdhe
illicit trade in cultural objects and the irrepal@llamage frequently caused
by it (...) and the resulting loss of irreplaceabtehaeological, historical
and scientific information”, and "determined to tdiute effectively to the
fight against illicit trade in cultural objects bgking the important step of
establishing common, minimal legal rules for thstitation and return of
cultural objects between Contracting States, withdbjective of improving
the preservation and protection of the culturaithge in the interest of all”.

Probably the most important provision in the entitenvention is its
Article 3(1), which contains the principle that tpessessor of a cultural
object that has been stolen must return it whatthecircumstances.The
Convention determines the circumstances under whroperty shall be
ordered to be returned. Requests for returns &albrought within three
years of the State learning of the location anifentity of the possessor of
the stolen or illegally exported object or withiftyf years from the theff

1 The 1995 UNIDROIT Conventionon Stolen or lllegalfxported Cultural
Objects. An overview. http://www.unidroit.org/ergjiiconventions/1995
culturalproperty/1995culturalproperty-overview-¢. pdverview] [15.11.2013]. For
further analysis regarding the problem of acquisitsee: UNIDROIT Convention
on Stolen or lllegally Exported Cultural Objectsxptanatory Report prepared by
the UNIDROIT Secretariat and by Marina SchneideNIDROIT [UNIDROIT
Explanatory Report] (“Legal systems approach thebl@m of acquisition aon
dominoin very different ways: common law systems folldwve nemo dat quod non
habetrule [a purchaser cannot acquire valid title untbésstransferor has valid title],
whereas the vast majority of civil law systems adcgreater protection, albeit to
varying degrees, to the acquirer in good faithtofes property [“en fait de meubles,
possession  vaut titre”]. http://www.unidroit.orgégish/conventions/1995
culturalproperty/1995culturalproperty-explanatopog-e.pdf, p. 480. [15.11.2013.]
%0 According to Article 1: "This Convention applies tlaims of an international
character for:

(a) the restitution of stolen cultural objects;

(b) the return of cultural objects removed from thgitory of a Contracting State
contrary to its law regulating the export of cu#tuiobjects for the purpose of
protecting its cultural heritage (“illegally exped cultural objects”).

1 See footnote 19, Overview, p. 2

22 According to Paragraph 3: "Any claim for restiani shall be brought within a
period of three years from the time when the claimknew the location of the
cultural object and the identity of its possessord in any case within a period of
fifty years from the time of the theft.”
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The provision does not specify who may bring thena] as a rule, claims
for restitution before the courts or other competanthorities may be
brought either by a private person dispossessed didiltural object as a
consequence of theft, or by a State in similarucirstances (claims for the
return of an illegally exported object on the othand can only be brought
by the State whose rules have been infringed)notreer scenario, it may be
possible for the State to act on behalf of a peysrson who cannot or does
not wish to bring a clairft

The Convention also calls for fair and reasonablamensation (Article
3) to be paid where the possessor of stolen agaille exported cultural
property acted in good faith at the time of thecpase. This provision
protects the diligent possessor and is a key elermokrthe compromise
package to reconcile two diametrically opposeddsein domestic lawsge
footnote 19 abovéy,

2.3 European Union law

The Council Directive 93/7/EEC on the return of tatdl objects
unlawfully removed from the territory of a Membdat was adopted on 15
March 1993 (the internal frontiers were abolishaedloJanuary 1993). One
of the main objectives of the Directive is to recitm the fundamental
principle of the free movement of goods, as laidmldy Article 34 of the
Treaty on the functioning of the European UnionEUj with the protection
of national treasures, as set out in Article 3®nefTreat)f.5 The aim was to
enable EU member countries to reclaim cultural goddssed as “national
treasures” that had been unlawfully removed. A gpemechanism was
created for the procedute.

In 2011, after consideration of the Directive, iasvconcluded that the
system established by it had not functioned weliedision of the structure
became indispensable to make the combat againsillitie trade and
trafficking of national heritage efficient and tmsaire the return of the

zj See footnote 19, UNIDROIT Explanatory Report, 6.5

Ibid.
% http://ec.europa.eu/enterprise/policies/singlekagoods/internal-market-for-
products/cultural-goods/ [15.11.2013.]
6 Public consultation on possible revision of Direet93/7/EEC on the return of
cultural objects unlawfully removed from EU membercountries.
http://ec.europa.eu/enterprise/newsroom/cf/itembefim?item_id=5526&lang=en
[31.10.2013.]
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artworks?’ In its press release of 29 November 2011 the Cesion called
for a public consultation that would be open uitMarch 2017®

In the press release it is stated that “[W]hile tibefts are perpetrated in
France, Poland, Germany and Italy, according terpal, all Member States
are involved. Therefore, the European Commissiaamdhed a public
consultation on ways to improve the safe-keepinguttural goods and the
return between Member States of national treasundgwfully removed
from their territory. The consultation will providen insight into the views
of public authorities, citizens and other stakeboddon the most effective
way to facilitate such return”.

Following the consultation it was concluded thateaast of Directive
93/7/EEC was needél.The assessment reports highlighted the need for
improved administrative cooperation and consultati@tween the central
authorities in order to enable them to better iimaet the Directive.

According to the commentary of the Proposal for ise®ive of the
European Parliament and the Council on the retdrrcuttural objects
unlawfully removed from the territory of a Membeta®® the changes
made to the provisions of Directive 93/7/EEC conceramong others —
“extending the time given to the authorities of tequesting Member State
to check the nature of the cultural object foundhimother Member State”,
“extending the time-limit for bringing return praadings”, “stipulating that
the possessor has the burden of proof that duearar@attention was taken
when the cultural object was acquired” and “extagdhe time limit for the

reports assessing and reviewing the applicatidgheDirective™!

27 According to the Commission "the most importanbldems relate to its scope
[Council Directive 93/7/EEC] and the conditions fasing return proceedings.
Moreover, it seems that cooperation and the exaharignformation among the
competent national authorities should also be imgao Thus (...) it is necessary to
explore the best way to achieve the return of ufuliywremoved national treasures
in the European Union”. The Commission wants toilifate the return of
unlawfully removed national treasures. http://earep/rapid/press-release IP-11
1468 en.htm?locale=en [29.11.2013.]

%% |pid.

% The adoption of the Proposal for a recast wiltlléa the repeal of the legislation
in force, among them Directive 93/7/EEC

%0 May 30, 2013. COM(2013) 311 final, p. 6.

311t is also important to note that “(...) the Unianriot competent for determining
what is a national treasure or which national chetve competence for hearing the
return proceedings brought by the requesting MenSiate against the possessor
and/or holder of a cultural object that is clagsifias being a national treasure and
has been unlawfully removed from the territory lod Member State. These matters
are covered by subsidiarity, as they fall withire tbompetence of the Member
States”. Ibid. p. 7.
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It is important to note that the Proposal relateshe return of cultural
objects by means of arrangements enabling MemlzgesSto protect their
cultural objects which are classified as natiorrabsures. According to
recital 10 in the preamble of the Proposal “[T]bepe of this Directive must
extend to any cultural object classified as a maidreasure possessing
artistic, historic or archaeological value undertioral legislation or
administrative procedures within the meaning ofiddt 36 of the Treaty”.
The commentary draws the attention to the fact'tihé proposal meets the
repeated demand made by representatives of the btebtates for effective
arrangements for the return of cultural objectsssifeed as national
treasures. It allows Member States to secure thenref cultural objects
which are classified as national treasures and haea unlawfully removed
from their territory since 1993, and thus providetter protection for the
Member States’ cultural heritage”. "However, thesgessor would be able to
submit evidence in the return proceedings to atbaethe requesting State
infringed Article 36 of the Treaty when it claseifi the object as a national
treasure. The court in question will then have takena ruling, where
necessary after sending a referral for a prelingimating to the Court of
Justice of the European Union”.

As far as the recovery of a cultural object iby/ owneris concerned,
Regulation (EU) No 1215/2012 of the European Padiat and of the
Council of 12 December 2012 on jurisdiction and teeognition and
enforcement of judgments in civil and commerciattera” provides for the
creation of a forum for civil recovery proceedirggsed on ownership at the
courts of the place where the object is locateds Tiew provision would
also cover civil proceedings brought for the reecp\# cultural objects.

Firstly, the importance of the combat against tadficking of cultural
goods can also be seen in the Proposal for a tégulaf the European
Parliament and of the Council on the European Uiigancy for Criminal
Justice Cooperation (Eurojusf).It states “[T]he fight against organized
crime and the disruption of criminal organizatioesain a daily challenge.
Regretfully, the past decade has seen an expladianoss-border crime.

% Regulation No 1215/2012 implements a new, recassion of the Council
Regulation (EC) No 44/2001 of 22 December 2000 orisdiction and the
recognition and enforcement of judgments in civildacommercial matters
(“Brussels I"). It will enter into force on 10 Jaamy 2015.

%17 July 2013. COM(2013) 535 final. Eurojust was se by Council Decision
2002/187/JHA1 to reinforce the fight against sesioorganized crime in the
European Union. Ever since, Eurojust has facilitateordination and cooperation
between national investigative and prosecutoridgharities in dealing with cases
affecting various Member States. More on the Praposee http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:201E35:FIN:EN:PDF
[29.11.2013.]
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(...) A common feature of all these areas of crimtha they are committed
across borders by highly mobile and flexible groopgrating in multiple
jurisdictions and criminal sectors. (...) The incehsross-border dimension
of crime as well as its diversification into muttiime activities make it more
difficult for single Member States to detect andkta cross-border crime,
and in particular organized crime”. In Annex 1 #ad “List of forms of
serious crime which Eurojust is competent to da#t'willicit trafficking in
cultural goods, including antiquities and worksadfare also enumerated.
Secondly, the Council conclusions on preventing aohbating crime
against cultural goods request, among others, thmidér States — referring
to the Work Plan for Culture 2011-2Gf4- to consider the necessity of
introducing specific provisions in their nationadgislation for crimes
committed against cultural goods and strengthemdiaation between law
enforcement and cultural authorities and privaganizations (e.g. antique
shops, auction houses, online auctions) with a viewfacilitating the
exchange of information, in accordance with relévagislation, and best
practice at national and international level and tf@at purpose designate
contact points for preventing and combating crimairst cultural goods.

3. Recent case law and events

Art disputes, which have arisen during the pasiades, demonstrated
that this type of procedures is one of the morepterissues in litigation.
Broad knowledge, expertise and experience are deeDé&putes are
divergent, depending on whether they concern “teurn of cultural
artefacts to their legitimate owners, the recovefyunderwater cultural
heritage, the governance of sites of outstanding) @amiversal value, the
protection and promotion of artistic expressionad @&he protection of

% Conclusions of the Council and of the represergatof the governments of the
Member States, meeting within the CounSiéePriority Area D : Cultural heritage

(2012-2013): Following the outcome of the ongoimgdy on prevention and fight

against illicit trafficking of cultural goods (repo expected mid-2011), the

Commission will intensify collaboration between iervices. Commission-

convened expert group(s), in cooperation with themder States, may propose a
toolkit including European good practice guidelireesd a code of ethics on due
diligence in the fight against illicit traffickingind theft, building upon existing

documents and codes, and considering relevant HEttuments in this area.

http://www.consilium.europa.eu/uedocs/cms_datalgoessdata/en/educ/117795.p

df [29.11.2013.]

% http://www.consilium.europa.eu/uedocs/cms_datafiwessdata/en/jha/126866.
pdf [29.11.2013.]
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cultural sites in times of war®. Such disputes have involved a number of
different actors and have arisen between statéwieba states and private
individuals, as well as only amongst individualss Ahe regulation of
cultural goods constitutes a good example of nawél governance and
legal pluralism, art and heritage-related dispitage been brought before
national fora, human rights courts, Internationabomic Law fora and
even before the International Court of Justiddereafter | have chosen only
some of the recent cases, since the presentatitmeoéxtensive case law
seems to be impossible within the framework offiresent overview.

3.1 Germany

A recent German case from July 2013 concerned t2%aats from pre-
Columbian times. The Oberverwaltungsgericht (Adstiaitive Court of
Appeal of Nordrhein-Westfalen) in Munstérejected the claim of Mexico
regarding the more than 3000 year-old collectiomytiv of millions of
euros® The case started in Cologne in 2011 when the Aunchlouse
LempertZ° auctioned the figurines (which had not been haldViexican
territory since the 1950s, they were mostly in U8l &erman private
collections). Upon request of Mexico the Nordrhéfestfalen Landgericht
(Court of the First Instance) ordered the stayhaf &uction because the
figurines had been unlawfully removed and illegakported from Mexico.
As a consequence the Auction House was not allowwekdand over the
already auctioned works to the new owners.

The Oberverwaltungsgericht rejected the claim ok tMexican
government however the possibility of a judicialiesv remained open. The
importance of this case in Germany lays in the, fagtthe presiding judge in
Munster emphasized, that since the entry into foroé the
Kulturglterrickgabegesetz it was the first casésofpplication. The judge
made reference to the German cultural propertytuégst law dated 2007,
which contains provisions for the implementation tife UNESCO

% Art and Heritage Disputes in International and @anative Law, TDM 5 (2013),
p.1, http://www.transnational-dispute-management/eaticle.asp?key=1993
[28.11.2013)]

* Ibid.

3 Case Number: 5 A 1370/12. Judgement of July 83201

% Press release regarding the case can be found at
http://www.ovg.nrw.de/presse/pressemitteilungeniB®708/index.php
[20.11.2013]]

“0 http://www.lempertz.com/[20.11.2013 ]
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convention as well as for the transposition of Binee 93/7 EEC into
national law*

An important question arose during the proceduesmely the date of
entry of the figurines into the territory of Gernyaand the daf@ referred to
in 86 of the Kulturguterriickgabegesetz (namely 2&ilA2007). It was
essentially disputed whether the illegal exportktgdace after 26 April
2007, since many pre-Columbian artefacts had ajrémen in private art
collections in Germany for many years.

The chamber stated that a claim for return in atmaoce with the
applicable national law and with the internatiotrahties can be confirmed
only if the cultural objects in question were illdly removed from the
country of origin after 26 April 2007. They also imasized that the
UNESCO Convention had entered into force with riooeetive effect, thus
it is applicable only after the date mentioned inhe't
Kulturgiterriickgabegesetz, and the balance betw&en protection of
cultural property and the interests of the art drathould be taken into
account.

Another recent procedure was closed in NovembeB 2ilthe “matter
of Flamenbaum®?® In this proceeding, the Vorderasiatisches Museom
Berlin, Germany sought to recover a 3,000-yeargtd tablet from the
estate of Riven Flamenbaum. The tablet was fistaliered prior to World
War | by a team of German archaeologists excavattnipe foundation of

“l Gesetz zur Ausfilhrung des UNESCO-Ubereinkommens 14. November 1970
Uber MaBnahmen zum erbot und zur Verhiitung detswidirigen Einfuhr, Ausfuhr
und Ubereignung von Kulturgut und zur Umsetzung Riehtlinie 93/7/EWG des
Rates vom 15 Marz 1993 (ber die Rickgabe von utweddig aus dem
Hoheitsgebiet eines Mitgliedstaats verbrachten Wglitern) (Kulturgiter-
rickgabegesetz - KultGURUckG). http://www.gesetmdriternet.de/kultg_r_ckg_
2007/BINR075710007.html [20.11.2013.]

“2'§ 6 Ein unrechtmé&Rig nach dem 26. April 2007 aems dHoheitsgebiet eines
Vertragsstaats in das Bundesgebiet verbrachterrGeged ist dem Vertragsstaat auf
sein Ersuchen zurlckzugeben, wenn ... (An objatawfully removed from the
territory of a Contracting State after 26 April 2Z00and taken] in the Federal
territory [i.e. Germany] is subject to be returnatljts request, to the State party if

o)

432013 NY Slip Op 07510, In the Matter of Riven Fembaum, Deceased.
Vorderasiatisches Museum, Respondent, Hannah kKndtlhaum, Appellant, Israel
Flamenbaum, Respondent. New York Court of Appaalgihent of November 14,
2013. The <case can be accessed at: http://www.ngcgov/reporter
/3dseries/2013/2013_07510.htm?utm_medium=twittem&stource=twitterfeed
[30.11.2013.]
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the Ishtar temple in Ashur, Ir44.The tablet was shipped to the Berlin
Museum (now the Vorderasiatisches Museum) in 1986.1939, the
Museum was closed because of World War II, andobbjeom Ashur were
put in storage. In 1945, at the end of the war,gblel tablet was missing.
The tablet resurfaced in 2003, when it was diseeamong the
possessions of a decedent, a resident of NassaatyGsho was a holocaust
survivor. His son, Israel Flamenbaum notified theordérasiatisches
Museum (branch of the Pergamon Museum) about tb&etfaand the
Museum responded that the gold tablet was partsofA$syrian collection
and had been missing since the end of World War II.

Thereafter the Museum filed a claim with the Suate{s Court, Nassau
County, to recover the tablet. During the hearhlmgmuseum submitted that
the tablet, along with many other objects, disapgdrom the museum
sometime near the end of World War Il. They did im¢e information if the
tablet had been taken by Russian troops, Germampdroor people who
came to the museum to take refuge. The court fadedietermine how the
Flamenbaum family may have acquired the tablet. Stoey, according to
the family, was that Flamenbaum the Elder, an Awszh holocaust
survivor, acquired the tablet from a Russian soldie exchange for
cigarette$?®

There were two appeals submitted to resolve thautBsover the tablet.
In an earlier probate proceeding, the Flamenbauateewas allowed to keep
the tablet on the grounds that the German museummaged too long to
make its claim. The Court of Appeal finally ruled the restitution of the
Assyrian gold tablet to Germany.

3.2 Italy

Until 27 November 2013 the National Museum of ClaS&nt'Angeld® in
Rome exhibited objects of stolen cultural propeggovered by Italy. The
exhibition was organized under the name: Capoladefi'archaeologia:

“4 The tablet dates back to the reign of AssyriangKiukulti-Ninurta | (1243-1207
BCE) and bears an inscription written in Assyro-ahian language and Middle-
Assyrian cuneiform script.

> Fincham, Derek: New York’s highest court ordersime of Assyrian gold tablet
to Germany. November 14, 2013. http://illicitculilproperty.com/new-yorks-
highest-court-orders-return-of-assyrian-gold-talbegiermany/ [14.11.2013.]

46 Capolavori dell'Archeologia. Recuperi, Ritrovanigfonfronti (Masterpieces of
archaeology: recoveries, findings, comparisons). tp:Mtastelsantangelo.
beniculturali.it/index.php?it/22/eventi/45/capolaivdellarcheologia-recuperi-
ritrovamenti-confronti [27.11.2013.] Press releas¢ http://castelsantangelo.
beniculturali.it/getFile.php?id=363 [27.11.2013.]
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Recuperi, ritrovamenti, confronti (Masterpiecesaothaeology: recoveries,
findings, comparison$).

Items included large pieces of a 1st Century BC pwnvilla fresco
recovered from the J. Paul Getty Museum in Maliltloe head and
extremities of a Morgantina acrolith recovered frahe University of
Virginia's Art Museunf? and the Euphronios Krater recovered from the
Metropolitan Museum of Art (currently exhibited\4tla Giulia in Rome).

The latter case is very important, because in Fepra006, the Italian
Ministry for Cultural Heritage and Activities antet Metropolitan Museum
of Art of New York entered into a landmark agreetffewith which the
ownership title to the Euphronios Krater and otherhaeological artefacts
was transferred to the Italian Government.

The aim of this exhibition was to present to thrgdaaudience the actions
taken by the law enforcement agentider the protection and defence of

4" Regarding the illicit trade of cultural goods, Iytas one of the most affected
countries in Europe. Many treasures remain stitldaliin the ground and seas. The
Italian State however has developed an aggressivey@gainst illicit trafficking in
antiquities, and both art thefts and illegal extewe have greatly decreased.

“8 The acroliths — statues usually made with woodenkss but stone heads and
extremities — were once owned by the New York bessman Maurice
Tempelsman. For five years they were on exhibthatUniversity of Virginia Art
Museum in Charlottesville. Povoledo, Elisabetta:oTMarble Sculptures to Return
to Sicily. In: The New York Times, September 1, 200

9 Povoledo, Elisabetta: Italy and U.S. Sign AntigsitAccord. In: The New York
Times, February 22, 2006,

% In November 1972 the Metropolitan Museum of Argaiced the Euphronios
Krater for $ 1.2 million. The Krater is a rare largowl! for mixing wine with water,
12 gallons worth, dating to around 510 BC, signgdthe painter Euphronios. In
1995, during a routine investigation over illicrafficking, the Italian Carabinieri
(Cultural Heritage Protection Office) discovered @ganizational chart showing
how the clandestine network was arranged throwgh #nd elsewhere, i.e. who was
in the hierarchy and how they were related to esttter, who supplied whom,
which areas of Italy were supplied by which middéemand what their links were
to international dealers, museums and collectong dhart identified an Italian art
dealer, Giacomo Medici, as being a senior figurepoasible for bringing
archaeological objects out of Italy. More on thase https://plone.unige.ch/art-
adr/cases-affaires/euphronios-krater-and-otheragw@logical-objects-2013-italy-
and-metropolitan-museum-of-art [20.11.2013.]

1 One of the most important law enforcement bodiedtaly is the Comando
Carabinieri per la Tutela del Patrimonio Culturddetter known as the Carabinieri
Art Squad, which is the branch of the Italian Cawesi responsible for combatting
art and antiquities crimes. It was founded on 3 N&g9. It was the first specialist
police force in the world in this sector, predatthg UNESCO Convention of 1970.
The force has four sections: archaeology, antiqeadiny, fakes, and contemporary
art. It is led by a colonel and headquartered imBowith twelve regional offices. It
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artistic and archaeological properties in Italy.eTlworks on display were
recently in the focus of important activities ofcogery and discovery,
thanks to which it had been possible to returntdty lartefacts stolen from
archaeological sites, robbed from tombs or illggakported from ltaly.

The importance of the exhibition was that it drdve @attention to the
widespread looting and damaging of works of artmBging sometimes
happens intentionally, as it makes not only thexgpartation easier, but
objects can be sold separately for a higher pAc@ther tragedy, which is
true not only in connection with Italy but it issal a worldwide cataclysm
(nevertheless an everyday issue in Egypt, Syrialdlogh as mentioned in
the introduction) that artefacts looted and roblaed taken out of their
natural site, out of their context and out of thieistorical surroundings.
Reconstructing their story, meaning, purpose evmir texact origin can
become an incredible challenge. Artefacts are attedewith each other, are
taken from places where only the whole has a mgatiey become part of
a puzzle, the parts of which are so small thatetonstruction is nearly
impossible.

One of the most popular territories of looters aighers in ltaly is the
commune of Cerveteri, a former Etruscan settlembtdst of the tomb
robbers “working there”, also callemdmbarolf? are at the bottom of the
hierarchy of criminals, where at the top we canl finuseums, galleries and
private collections and collectors. They also ideltsmugglers and dealers,
organized groups, intermediaries and auction hotiSgse above mentioned
2,500-year-old wine-mixing bowl (Euphronios Kratemas looted from
Etruscan tombs that lied under the rolling hilleward the town 30 miles
northwest of Rome. On the hills of Cerveteri thare thousands of tombs

functions in coordination with the Ministero peBeni e le Attivita Culturali. The
force investigates clandestine excavations, thé #mal illicit trade in works of art,
damage to monuments and archaeological zones,lldgali export of cultural
property, and fakes. It is involved in the monibtgriand control of archaeological
sites, and the activities of art and antique dsajenk shops, and restorers. More on
that body at: http://www.carabinieri.it/Internett@idino/Informazioni/Tutela
/Patrimonio+Culturale/ [20.11.2013.]

*2 Tombarolo is an ltalian term (plural tombarolierived from the Italian word
“tomba”, meaning tomb or grave. It refers primatidy ‘tomb-robbers’ operating in
Italy. More on that topic: Ruiz, Cristina: My lifgs a tombarolo, The Art Newspaper
http://www.museum-security.org/tombarolo.htm [272013.]

3 One of the most famous cases was the Medici tgacimtel. Giacomo Medici is
an ltalian antiquities dealer who was convicted®@95 of receiving stolen goods,
illegal export of goods, and conspiracy to traffiglore regarding the case:
http://traffickingculture.org/encyclopedia/casedias/giacomo-medici/
[27.11.2013.]
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laid out by the Etruscans, a place surroundedd®sirwhich for years — and
still — is a target of looter¥.

The Guardia di Finanza, Italy’s finance police maported recovering
874,163 archaeological works and 2,416 paintingkerpast two years.

3.3 Syria and Egypt

“Deeply concerned about the recent wanton destmucind pillaging of
cultural objects in Syria”, the participants of thhkird International
Conference on the Return of Cultural Property haldAthens, issued a
recommendation in October 20T3Points 10 and 11 state that it is
recommended that “[S]tates, private entities amiividuals make their best
efforts to minimize the harmful effects to cultutaéritage during armed
conflicts and to assist the affected States irréi@rn and restitution of their
respective cultural property” and “[MJuseums, desiland all other relevant
parties should be diligent to ensure that theiricied and practices of
acquisition should not be such as to encouragddltruction and looting of
the cultural heritage of nations facing crisis ny &ind of armed conflicts”.
In parallel with this recommendation, UNESCO posiedits website a
warning regarding “Lootings of museums and warebsus Syria”, which
contain artefacts from Heragla archaeological %iteAccording to
information given it had been looted by an armemugr Hundreds of objects
made of gypsum, mosaics and pottery, the resultmahy years of
excavation missions, and of important historicad anientific significance,
have been stolen. Another warning was issued inehper, stating that in
Syria, the Tell Merdikh archaeological site in Elbathe Idlib region, had
been subjected to illegal excavations and loating.

Syria's domestic law has forbidden unauthorizedexiion and export of
antiquities since 1963. That essentially meansttieae was no legal trade in
recently excavated treasures before the fights rbedaticle 42 of the
Antiquities Law expressly states that antiquitiatharities have the right to
carry out digging and excavation. “It is up to thesthorities to allow other

** Frammolino, Ralph: In Italian Town Known for Tontmiding, Joy Over a
Return. In: The Los  Angeles Times, February 6, 2006
http://articles.latimes.com/2006/feb/06/world/fgéaf27.11.2013.]

5 Ancient Olympia Recommendation, conference heldsieece from 23 to 26
October 2013. http://www.unesco.org/new/fileadmib/M IMEDIA/HQ/CLT/pdf/
Ancient_Olympia_Recommendation.pdf [30.11.2013.]

% http://www.unesco.org/new/en/culture/themes/ilficaffic-of-cultural-property/
emergency-actions/looting-in-museums/[29.11.2013.]

" The Syrian Ministry of Antiquities has estimataxbdes amounting to 2 billion
USD since the start of the civil war.
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institutions, scientific associations and archagioll missions to excavate
antiquities”. Excavation by individual personsdstfidden®

However the chaos of the Syrian civil war providesprecedented
opportunities to looters and buyé?sThis is a clear example regarding the
antiquities-for-arms trade. A strong connectionssn looting, robbery and
purchase of arms, namely the funding of a war setan the destruction of
historical, archaeological sites. In May 2013 twedstigations explored the
Syrian antiquities market in Lebanon. One found emalk evidence that
armed groups were managing to fund their fightitgowgh looting,
smuggling and selling antiquities; the other gagteiurther testimony from
illicit antiquities traders that (at least some tf§ armed groups selling or
bartering antiquities for guns were the Free Syfiemy (FSA)®

Hundreds of ancient cities and graveyards also E®lcratered as the
surface of the moon in aerial photographs takemrshaeologists who are
powerless to stop the looting. Since the fightsabem 2011, investigators
have found hundreds of Syrian antiquities for satethe black market in
Lebanon and Turkey, the first step in a chain ahsactions that, in many
cases, will lead to sales in the United StatesEmdpe®* The International
Council of Museums (ICOM) and the US DepartmentStéte recently
developed a Red Lf8t“to respond to the widespread looting of museums
and archaeological sites in Syria and to help aitlibe identify Syrian
objects that may be protected by national or irtéonal law”®

In October 2013 MHAMED IBRAHIM, Egypt's Minister of State for
antiquities and a professor of Egyptology at Aira®ls University in Cairo
pointed out in the Washington Post that “Egypt'tufa lies in its history,
particularly its archaeological history. (...) Butidhes are raiding our
archaeological sites and selling their findingsttte highest bidders. They
are taking advantage of Egypt's security situattonloot our nation’s
economic future and steal from our children. (...y@n antiquities are

8 Antiquities Law of Syria (1963), UNESCO Databask National Cultural
Heritage Laws.

**Thomson, Erin: To protect Syria's antiquities — 'tldsuy them. Los Angeles
Times, September 29, 2013. http://articles.laticws/2013/sep/29/opinion/la-oe-
thompson-syria-looting-archeology-20130929 [20.012]

% Syria/Lebanon: Syrian-Lebanese antiquities-forsatrade.
http://conflictantiquities.wordpress.com/2013/03&2ia-conflict-funding-lebanon-
illicit-antiquities-trade/ [29.11.2013.]

®. Thomson, Erin op. cit.

%2 http:/licom.museum/uploads/tx_hpoindexbdd/ERL_SYREN.pdf [29.11.2013.]
% Launch of Emergency Red List of Syrian Cultural j&@bs at Risk, Press
Statement. September 23, 2013. http://www.statérpa/prs/ps/2013/09
/214549.htm [29.11.2013.]
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flooding international markets. Recent auction€htistie’s in London and
New York included several items from Egypt”.

Finally he stated that “it is our common duty, igylat and around the
world, to defend our shared heritage. Internatiamstitutions, governments,
business, archaeologists and other experts muse ¢ogether to explore
how to help countries in need protect their treasUf

Concerning this problem UNESCO issued several wgmisent experts,
including a representative from Interpol, to asséws security measures
taken to protect Egyptian museums, as well as aatbgical sites in the
country. The experts provided advice on enhancedrigg measures to
protect the museums more effectively from beingddand sites from being
illegally excavated in order to minimize the ris&s illicit trafficking of
Egyptian cultural property.

4. Conclusion

Despite legislative and policy interventions, inional and national
regulations, cooperation in bilateral and multitatdevel, the illicit trade in
art and antiquities continues to flourish.

Closer cooperation is needed, harmonization ofnttéonal policies, as
well as guidelines, regulations, standards andtaatig updated centralised
databases, to prevent not only thefts, robberied moting, but the
legitimisation of illegally stolen cultural objects well. If a dealer cannot
prove the authenticity of an object beyond any ddwbshould either retire
from the transaction or disclose the identity & #endor’®

Coordination at national, EU and international levge absolutely
necessary, as crime organizations (with hierarthgteucture, having

% Christie’s in London withdrew a number of itemsittihad been stolen. The six
objects, withdrawn just days before the May 2 sale,believed to have been stolen
from a recently discovered tomb in Thebes. Expédm Christie's, the British
Museum's Egyptology department, the Egyptian emybasd the Art Loss Register
identified the stolen pieces in an investigationthwiScotland Yard's Art &
Antiquities Squad. Berner, Gabriel: Arrest madeEayptian artefacts are pulled
from Christie’s London sale, Antiques Trade Gazettday 28, 2013.
http://www.antiquestradegazette.com/news/2013/n@lguPest-made-as-egyptian-
artefacts-are-pulled-from-christies-london-sale/{292013.]

% |brahim, Mohamed: Egypt's stolen heritage, The Kifagton Post, October 18,
2013. http://mww.washingtonpost.com/opinions/logtegypts-heritage/2013/10/18
/8aleffdc-380d-11e3-8a0e-4e2cf80831fc_story.ht@l2.2013.]

% Christ, Thomas Dr — Van Selle, Claudia: Basel Prade Guidelines, January 27.
2012 p. 7. http://lwww.baselgovernance.org/fileadduons/publications/working_
papers/Basel_Art_Trade_ Guidelines.pdf
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contacts worldwide) are acting cross-border, coatilig widespread and
transnational looting.

Another important issue is the reinforced involvainef all operators of
the art market, including public and private cdilegs, museums, galleries,
dealers, insurers, curators and auction housekeircombat against illicit
trade. The latter organizations should elaborateregulation guidelines
accessible to all, according to which checking d@higin/provenance of the
artworks in every case shall be mandatory, as agethe references from the
sellers. Provenance (the history of ownership oblaject) and provenience
(information about the circumstances in which itsvexcavated) are major
contemporary issues for the antiquities market. @oeld have thought that
great efforts would be expended by buyers in otdeensure so far as
possible that they are not dealing in illicit olifecT his has not been the case,
however®” Research with high level antiquities dealers Hasve they are
more concerned with collecting these prized objeatiserever they may
have come from, than with playing a part in prateciarchaeological sites
in foreign countrie&®

Legitimization of stolen goods shall be avoidedasel cooperation with
the law enforcement level should be a priority.

®7 Background note by the Secretariat on Protectgminst Trafficking in Cultural
Property. First meeting of the open-ended interguwental expert group on
protection against trafficking in cultural propertyienna, Austria, 24 to 26
November 20009. p. 5. http://www.unodc.org/docum@ntgnized-
crime/V0987314.pdf [21.11.2013.]

*¥bid.
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Legal means and public law consequences of the
solution of economic and credit crisis at the end

of the Roman Republic (49-47 BC)

POKECzZ KOVACS, ATTILA

ABSTRACT The civil war evolving between Caesar and Pompleidigo a
serious economic crisis in the period lasting frétnto 44 BC. It cannot be
regarded simply as a monetary crisis appearing biseaof cash shortage,
since beyond that we can observe an indebtednes®icong every social
stratum. The executory procedures also threateheset who had property,
since the price of real estates had dropped becafiske scarcity of cash,
however they still could not be sold. Furthermopepperty execution
(venditio bonorum), which could be carried out agsithe debtors and
entailed the loss of their entire property, resdlie the decrease of their
social esteem (existimatio), since it entailedimfa In his law (lex lulia de
pecuniis mutuis) passed in 49 BC Caesar obligabedcreditors to accept
the properties of debtors as a repayment of thesdits, what is more, the
market values of the pre-civil war period had toused. At the same time,
the already paid interests were counted in the yepent of principal. Before
this obligatory performance in kind (datio in salot necessaria) the
estimation of certain property elements (aestimatok place. Despite the
advantages of the law, the idea of total canceilatf debts (tabulae novae)
appeared among debtors. The leaders of this movewere Caelius Rufus,
who obtained the function of praetor peregrinus4i® BC and tribunus
plebis Dolabella in 47 BC. Because of the rejectidrtheir bills, affrays
broke out in Rome and Italy and it forced the ses&b promulgate the state
of emergency (senatus consultum ultimum) two tiiSexe both of them
belonged to Caesar’s political party, contrary tbet previously passed
resolutions of the senatus promulgating a stateeroergency, we cannot
regard internal political conflict and rivalry bewen certain people as
primary causes. In my view, the economic crisis thageason for the issue
of both senatus consultum ultimums.

The question of loans borrowed by citizens anddhere in repayment
of them are private affairs, for this reason, tlegdl disputes deriving from
them are regulated by private law. If the non-repant of debts grew to
considerable proportions, the problem would becosoeial-sized, thus,
sooner or later legislation has to deal with thissmomenon causing social

“This essay was written with the help of the Bolj@nos Scholarship (2013-2016).
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and political crises as well. This kind of genefiabncial crisis and — due to
credits — debt crisis evolved in the second halfnef ' century BC as a
result of civil wars triggered by the confrontatidsetween Caesar and
Pompeius. In my short essay | would like to intemlthe economic nature
of financial and credit crisis, the legal stepsander to solve it and the
public law consequences of these steps.

1. Economic, financial and credit crisis in the 408C

The civil wars of the %L century BC led to a financial crisis in Italy many
times! and that was the case also from 49 BC after Caesse to powef.
The primary cause of credit crisis was the indelgsd concerning every
social stratuni. After the evolving contrast between Caesar and s
had an effect on money circulation that slowed dosre to reserve
(thesauratig, which started as a consequence of the citizeaas’ of war,
more and more of the debtors were in a positiortanbe able to repay their
debts any more. In this position an executory ptace was carried out
against the debtor, and the fear of its strict in¢rdamia) and property
consequences made the public feeling of Romans weese! Insolvency
resulted not only infamiabut it entailed the decrease of the person’s kocia
esteem éxistimatig, which meant the loss of their personal respect t
Romans. The situation was aggravated by the fact that dhigis also
concerned the free middle and upper social stratsich had enough
property to repay their debt, but the laggard deteatue to the freezing of
money circulation did not enable them to alienh&grtgood<. Hence, | find
it necessary to introduce the causes of indebtsdoescerning both the
upper and lower strata of Roman society and theahnulife situations

! Verboven, Karl: Le systéme financier & la fin deRépublique romaine, Ancient
Society 24 (1993), pp. 69-98.

2 Carcopino, Jéréme: Histoire romaine Il. Césaris?a036 p. 949.

% Gelzer, Matthias: Die Nobilitat der rémischen Reffu Stuttgart, 1912 pp. 91-
102.

* Peppe, LedStudi sull’esecuzione personale |, debiti e debiter primi due secoli
della republica romana. Milano, 1981 pp. 237-2%annatou Marinat.e code de
I'honneur des paiements. Créanciers et débiteladia de la République romaine.
In: Annales Histoires, Sciences Sociales 56 (2001),1201-1221.; C. R. LOPEZ:
La corruption a la fin de la République romaine® ¢(If' s. av. J.-C.). Aspects
politiques et financiers. Stuttgart, 2010 pp. 193-2

> Cic. Quinct. 50.cuius bona ex edicto possidentur, huius omnis fanexistimatio
cum bonis simul possidetur.

® Frederiksen, Martin W.: Caesar, Cicero and thebro of Debt. In: JRS 56
(1966), pp. 128-141.
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behind thend. First of all, we survey the financial situation tfe upper
social classes.

However, the upper well-off class was not homogeasegither. We can
find well-known persons of political life, the lesgell-known wealthy and
wasteful aristocratic youth, or high-ranking Romaomen among them.
Dominant politicians, such as Pompeius, CaesarGioero also had huge
debts, which they had to undertake in order to taaintheir luxurious
lifestyle (uxuria) and promote their political carriér.

Borrowing from individuals concerned not only thgper class, but also
the urban fflebs urban® and rural glebs rustich plebeian strata. People
living in towns became indebted due to the high<so$ flats in tenement-
houses ifisulag, mainly the increase of rentmgrce$, and the fear of
eviction after non-paying. The middle class of plabs included the tenants
of urban storestgberna@ who needed credits in order to meet the expenses
of their commercial and craft businesses or paye¢hé Those who lived on
rural agriculture needed the use of others’ moress (alienumh mainly
because of the impoverishment during the long anjliservicée.

In the economic situation following civil wars theherents opopulares
took several actions in the interest of total debnhcellation tabulae
novad.’® The main slogan of the adherents of this revohatip claim was
tabulae novae The tabulae marks those tables made of wood, metal or
stone, on which Romans engraved the texts of laedictuns,
senatusconsultuspplebiscituns and other official documentsAs forms of
these tablestdbulae publicag used by public law institutions we can
mention the financial recordsapulae censorigekept bycensos and stored
in the Nymphae shrine, or tables containing the esamwf debtors of the
treasury (@abulae aerari) that were placed in the Saturnus temple. The word
tabulae also meant economic books (account books) contairthe
economic matters of individualtapulae accepti et expehsin addition, the
chirographumand testatio documents certifying legal transactions or the

" Thébert, Yvon.: Economie, société et politique al@ux derniers siécles de la
République romaine in: Annales. Economies, Sogi&@#slisations 35/5 (1980), pp.
895-911.

8 Royer, Jean-Pierre: Le probléme des dettes a kefla République romaine, RHD
46 (1967), pp. 195-198.

° loannatou, Marina: Affaires dargent dans la cepandance de Cicéron.
L'aristocratie sénatoriale face a ses dettes. PHOB3, pp. 35-50.

19 piazza, Maria Pia: ,Tabulae novae”. Osservaziohipsoblema del debiti negli
ultimi decenni della repubblica”, in: Atti del llegninario romanistico Gardesano.
Milano, 1980 pp. 37-107.

Yoannatou, Marina: Affaires d’argent dans la cquoesiance de Cicéron, p. 73.
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reporg of auctions carried out by bankesyéntarii) were marked by this
word.

In connection with the expression débulae novag the general
interpretation accepted in literature is ,new actog”, namely creating a
new financial record. The Greek equivalent of timdefinite terminus is
chreon apokopénd according to this, it can be interpreted gmmdial or
total debt cancellation as well. However, thereng doubt that in our
examined period the term tdbulae novaemarked total debt cancellation.
The cancellation of the texts of tables containdepbts and these legal
transactions becoming unwritten appear as underlgontents in Cicero’s
correspondence too. By the 40s BC it unambiguoagpeared in the sense
of debt cancellation, and not only as a part oftigal discourse but also in
the case of transactions among individuals. Thuenk of his letters written
to his friend Atticus in May 44 BC he had doubtsuaibthe fact that his ex-
son-in-law P. Cornelius Dolabelfavould have performed the repayment of
dowry for his daughter Tullia (Cic. ad att. 14, 21,..maxime autem ecquid
Dolabella tinniat an in meo nomine tabulas novasefi.)** On the other
hand, the claim ofabulae novaevas principally a political claim, which —
because of growing social discontent — was apptigdcertain political
groups and persons in order to rise to pawer.

The overall conclusion is that indebtedness comzkevery stratum of
society, moreover, the situation was aggravatethbyfact that the lenders
themselves, who were waiting for the return of tloeedit, were the debtors
of other creditors$® In this way, economic difficulties and monetarynoil
made the position of those Romans even worse, wiggied with the
repayment of debt.

12 jakab, Eva: Borvétel és kockazat. Jogtudomanygg&dgt a Rémai Birodalomban
[Wine purchase and risk. Jurisprudence and ledal ih the Roman Empire].
Budapest, 2011 pp. 57-60.

13 Bruhns, Hinnerk: Parenté et alliances politiquéss n de la République romaine,
in: Ecole Francaise de Rome 129 (1990), pp. 585-587

% Joannatou, Marina: Affaires d’argent dans la cepandance de Cicéron, pp. 73-
75.

'% Rosillo Lopez, Cristina: La corruption & la fin BeRépublique romaine (HI*'s.
av. J.-C.). Aspects politiques et financiers. gttt 2010 pp. 204-205.

'8 Andreau, Jean: Activité financiére et liens deep#é en Italie romaine, in: Parenté
et stratégies familiales dans I'Antiquité romaiieoles Francaise de Rome, 1990,
pp. 501-526.
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2. Lex lulia de pecuniis mutuig’

In 49 BC Caesar got a new law through the peoplséembly to remedy
the financial and monetary crisfsThe aim oflex Iulia de pecuniis mutuis
was to permit a kind of obligatory "giving insteafiperformance” datio in
solutum necessan® to those debtors who could not repay their delt bu
had property; and the creditors were obliged teeptit @liud pro alio).?
Therefore, if the debtors transferred their retdtes or personal properties,
they could get rid of the performance in cash, kkatw which they could
avoid the loss of their properties through auct{anditio bonorur or
infamia?* According to the unanimous standpoint of literatuthe debtors
had full personal liability for their debts, notlgrihe pledges could be used
for repayment® The procedure focused on the estimation of theodab
property @estimati9, where — due to the drastic decrease of pricdgey
used the values of the pre-civil war perfd@nd they reduced the principal
amount with the already paid intere$taVith the help of this process the
amount of credits could be reduced approximatelyhgyr quarter. Before
the arbiter was appointed to determine the value of propertieghe

" Rotondi , Giovanni: Leges publicae populi romatildesheim, 1962 p. 415.

'8 Rotondi, Giovanni: op. cit. p. 415.; Pinna ParpaglPaolo La Lex lulia de
pecuniis mutuis e la opposizione di Celio, Labeo(2276), pp. 30-72.; Giuffre,
Vincenzo: La c.d. ,Lex lulia” de bonis cedendis,be® 18 (1972), pp. 173-191;
Cordier, Pierre: M. Caelius Rufus, le préteur réitent, MEFRA 106/2 (1994), pp.
533-577.

19 Bonini, Roberto: La c. d. datio in solutum neceiss@Nov. lustiniani 4, 3 e 120, 6,
2), in: Problemi di storia delle codificazioni e lldepolitica legislativa, vol. II.
Bologna, 1975 pp. 3-45.

2 Nardi, Enrico: Radiografia dell’«aliud pro alioB|DR 73 (1973), pp. 71-72.

2L Cic. ad fam, 9, 16, 7Tu autem quod mihi bonam copiam eiures nihil est) t
enim cum rem habebas, quaesticulis te faciebahtidtem; nunc cum tam aequo
animo bona perdas non eo sis consilio ut, cum nspit@recipias, aestimationem te
aliguam putes accipere? Etiam haec levior est plalgamico quam a debitore.

2 Biirge, Alfons: Geld- und Naturwissenschaft im Vassischen und klassischen
rémischen Recht, SZ 99 (1982), pp. 135-137.

% Caes. B.C. 3,1, 2-3is rebus confectis, cum fides tota Italia essegustior
neque creditae pecuniae solverentur, constituinitri darentur; per eos fierent
aestimationes posessionum et rerum, quanti quaeguem ante bellum fuisset,
atque eae crdetitoribus traderentur. Hoc et ad tiem novarum tabularum
tollendum minuendumve, qui fere bella et civilesselhsiones sequi consuevit, et ad
debitorum tuendam existimationem esse aptissimistineavit

24 Suet. de vita Caes. 1,42,Re pecuniis mutuis disiecta novarum tabularum
expectatione, quae crebro movebatur, decrevit tamdet debitores creditoribus
satis facerent per aestimationem possessionem,tiggaasque ante civile bellum
comparassent, deducto summae aeris alieni, sigglisae nomine numeratum aut
prescriptum fuisset; qua condicione quarta pareferediti deperibat
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beginning of the procedure, the debtor had to tkevath to be insolvent
and have appropriate property, in addition he lmaduarantee to let his
currently possessed property be estimabeshdm copiam iurafe Caesar’s
aim was not to meet all the needs of creditorsetntats, but to have a part
of debts repaid, and he tried to defer a serioudveng social conflict.
Caesar’s provision could preserve social peacegssome people claimed
general debt cancellation in the economic situateolving due to the
constant wars and civil wars. By this step, Ca@sanaged to cease or at
least reduce the fears deriving from the generatl dencellation, at the same
time he maintained the trust for debtors as papéaformance in kind took
place. Certainly, the law did not solve the problehevery social stratum,
such as a stratum with little existence. Those Remans, who did not have
property and earned money thanks to their workiagacity, could not be
concerned in bulk by Caesar’s provisions. Thes,lulia de pecuniis mutuis
cannot be regarded as a legal policy action serthegnterests of debtors
(favor debotori¥ or that of creditorsf@vor creditorig, but it can be qualified
as a compromise from political consideratfohe procedural filter of the
initiation of debt settlement process was the azthusiurandum bonae
copiae that was followed by the appointment of the persdmo could
estimate the propertgétio arbitri).?

Taking the oath ofusiurandum bonae copidsappened during the iure
process, as Tabula Heracliensis (a. 709) demoestiattoo. It could be
regarded as an oath taken on insolvency accordinghich the debtor
promised to let his property be estimated. Theesfthiris oral act cannot be
qualified as a phase of an executory proceéireyhich the debtor took an
oath merely on insolvendy.Taking thisbonam copiam iuraréor bonam
copiam eiurarg oath prevented the executory procedure agaiestditor
that could have led tanfamia as well. Hereby the estimation of property
could begin, which meant the determination of theue of personal
properties and mainly real estates. Contrary ts, thi DANNATOU’S view,
the expression dionam copianmefers to the existence of a certain property,
thus, it is rather an oath taken on solveﬁ’dyl fact, if the debtor does not
have an appropriate property, partial performanepayment of credit)
expected by Caesar could not take place eitheéhelfdebtor had taken an
oath only on insolvency, simultaneously with thgibaing of the estimation

% Bonini, Roberto op. cit. pp. 26-32.

% Magdelain, Andrét.a loi Poetelia Papiria et la loi lulia de pecuniisituis, in: Jus
Imperium Auctoritas, Etudes de droit romain. Ro&®90 pp. 707-711.

" Berger, Adolf:«Bonam copiam iurare»n: Studi in onore di Vincenzo Arangio-
Ruiz nel XLV anno de suo insegnamento Il. Napd53 p. 127.

% FIRA I. p.149. guique in iure (bonam copiam abiuravit) abiuravetionamve
copiam iuravit iuraverit.

% |oannatou, Marina: Affaires d’argent dans la cependance de Cicéron. pp. 398-
403.
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of his property, every insolvent debtor could hgaéned time to avoid the
executory procedure against hitnAs taking the oath obonam copiam
iurare was possible only for those who had appropriatpenty, it was
obviously favourable for the wealthy stratulmcliplete$, because thanks to
this method they were saved by the loss of thepgnty. Furthermore, it
prevented the spread of revolutionary ideas reqgitdtal debt cancellation
(tabulae novakin wider ranges of sociefy.In my opinion,bonam copiam
iurare is an oath referring to the existence of appro@nmoperty, where the
debtor indirectly recognized his insolvency in cash

The creditors were doubly hit Bgx lulia. On the one hand, during the
estimation of property the values of the pre-ciwir period were used,
therefore the creditor received the asset, buteifhhd wanted to sell it
immediately, he could have done it at lower pritantit was estimated — if
he had succeeded to sell it at all, as there walseaofew potential purchaser
in this period of money shortage — and it wouldéh@een loss-making due
to general devaluatioi. On the other hand, the set-off of already paid
interests in the repayment of principal was consideas a partial debt
cancellation, therefore, without a legal obligatitve creditors would have
never accepted the receipt of assets at a priegndeied byaestimatio.In
Cicero’s correspondence we can find an exampledbedirred in practice,
when L. Papirius Paetus — who, as a creditor, gagignificant lands and
tried to sell them at an estimated price — compldiabout the situation
evolved bylex lulia. In connection with the success of his efforts,e@c
responded in a pessimistic but waggish tSrdowever, the application of
lex lulia de pecuniis mutuisad only economic character and it was passed
as a crisis measure in the period of the normadizadf the financial
situation.

Although the law tried to achieve a compromise leetwthe interests of
creditors and debtors, it was received quite unfealoly. The debtors
disapproved of the partial loss of their assetd,iwas disadvantageous for
the creditors because their liquidity did not gettér due to the unsaleability
of obtained personal properties or real estdt&siowing all that, a question
arises whether politically it would not have beeitér to favour only one

%0 Magdelain, André op. cit. p. 709.

%l piazza, Maria Pia op. cit. pp. 37-107.

%2 |oannatou, Marinap. cit. pp. 402-403.

% Cic. ad Fam. 1X.18.45ed quomodo video si aestimationes tuas venderpates
neque ollam denariorum implere, Romam tibi remigh@m est; satius est hic
cruditate quam istic fame. Video te bona perdidisgmero idem istuc familiaris
tuos.

% Pinna Parpaglia, Paolo: Ancora sulla ,Lex luliapkeuniis mutuis”, in: Studi in
onore di Arnaldo Biscardi IV. Milano, 1983 pp. 1184.
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sphere of interest without disadvantages? Thosep winged total
cancellation of their debts, had just a kind ofrala

3. Caelius Rufus’s bills (48 BCY

One of the leaders of the claim tabulae novaevas M. Caelius Rufus
who was elected gzraetor peregrinusn 48 BC. In order to understand the
role of Caelius Rufus, | would like to outline himreer briefly because
compared to the politicians of thé &entury BC he belonged rather to the
second liné® M. Caelius Rufus was born between 88 and 82 Bthasnly
child of a rich knight family living in Puteofi’ After he had achievetbga
virilis, his father sent him to Rome to get the hang of Ropublic life and
politics by belonging to the circles of Crassus dfidero. His father’s
financial resources provided the lifestyle of ,dq=r in Rome, but
nevertheless he became indebted. In 63 BC he golvied in the Catilina
plot, thus he was compromised. Following that, wkienPompeius Rufus
was aproconsu] he got to Africa Province where his father alsad h
interests. He was a relabmo novusn Roman political life, and because of
his chevalier ancestry he had to make himself knaxth the members of
the senate. Presumably he becanggestorin 57 BC. In 56 BC a criminal
action was brought against him in which he defendeatself with the help
of Crassus and Cicerd.The action against M. Caelius was probably a
political attack in which the defendant as the n@nPompeius was
attacked®” We have no record of him from the years directigrathe action,
and he appears on the scene of Roman politics agairin 52 BC, after he
hed been elected agbunus plebis.In the midst of political confusions of
the year 52 BC he belonged no longer to the cimidss master, Cicero, but
joined the more radical Cato. Two years later (80) Be was elected as
aedilis curullis,then in 49 BC he becamepaaetor as Caesar’s adheréfit.
After Caesar had appointed his elecmdetorpartner, C. Trebonius, as
praetor urbanus- contrary to the constitutional traditions of tRepublic -
the competence of elected magistrates was notetbbig a drawdortitio) —

% Etienne, Robert: Jules César. Paris, 1997 pp1¥75-
% Dettenhofer, Maria H.: Perdita luventus. Zwischiem Generationen von Caesar
und Augustus, Vestiga 44. Minchen, 1992 pp. 79-99.
37 Munzer, Friedrich: Aus dem Leben des M. CaeliuuBuHermes 44 (1909), pp.
135-142.
% salzman, Michele Renée: Cicero, the MegalensestenBefense of Caelius, AJP
103 (1982), pp. 299-304.

Notari, Tamas: Marcus Tullius Cicero 6sszes pszédei [The Orations of
Marcus Tullius Cicero]. Szeged, 2010 pp. 118-125.
“0 Dettenhofer, Maria H. op. cit. pp. 158-165.
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M. Caelius got only the function gfraetor peregrinu’ The decision,
which resulted in his being pushed into the baadkgdowas a great offence
for him, therefore he gradually confronted with @eesarean reginfé.

Firstly, taking advantage of the discontent degvirom indebtedness, he
took actions against thpraetor urbanusapplying lex lulia de pecuniis
mutuis and he used constitutional means. He set updnshbnext to the
praetor urbanuss bench, and applyirigtercessiohe took an action against
the magistrate decision of his officer partner, T@ebonius, in which an
arbiter was appointed. Since also the authoritpraktors was decided by
sortitio, and it did not happen according to M. Caeliusguaent, he did
not infringe C. Trebonius’s rights ageaetor because their limits were not
determined constitutionally. However, by his vetiaiast the decision of the
praetor urbanusappointing anarbiter he confronted with the Caesarean
power itself because the central issue of the emjptin of the law was the
estimation of the property of debtors, and as siicbontained subjective
elements. By appointing the appropriate personpthaetor urbanuscould
exert influence on the estimation of the value afperty, as it could be
performed in favour of the creditors and debtows tBoth the creditors and
debtors were represented in the Caesarean campstéps, which were
based on constitutional grounds but caused coraitiemjury to Caesar and
his adherents, did not have a particular respaisee the debtors were not
interested in disputing the person arbiters, because the block of the
process introduced Hgx lulia de pecuniis mutuiwould have permitted the
start of bankruptcy proceedingseditio bonorum

As a second step, he submitted a*babout the freeze of loans for six
years without paying interestsogatio Caelia de pecuniis credii§' The
bill set out from the optimistic view, according wehich the credit crisis
would cease six years later and the debtors waailabiie to repay their debts
in cash due to economic recovery. The acceptand@asfius’s bill would
have suspended the Caesarean mechanism, and atspldicy purposes
focused on creditors who tried to get the bettet pitheir credits back and
on debtors who were disappointed in the provisioinex lulia. Under the
bill, the creditors would not have lost a part ledit claim like in the case of
debasement applied bgx lulia de pecuniis mutuisyhile the debtors would
have gained a breathing space as they would nat baen obliged to
perform immediately. In addition, they could haveaehed hopes to the total
cancellation of their debts further on. M. Caelsuglan met with a warm
response that entailed the opposition of CaesatsypCaesar'sconsul-

“! Cordier, Pierre op. cit. 539.

“2ad. Fam. 8.17.krede mihi, perire satius quam hos videre

43 Caes, civ. 3. 20. 6: legem promulgavit, ut sexenni die sine usuris ¢aedi
pecuniae solvantur

“4 Rotondi Giovanni op. cit. p. 417.
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partner, Servilius Isauricus, who resided in Rorobjected to the bill
therefore it failed® As a result, it became obvious for M. Caelius thiat
strategy was not enough for the destabilizationthef regime, hence he
resorted to more radical means and submitted twe roitis.

One of them aimed at the reduction of renteg@tio Caelia de
mercedibus habitationum annyjisvhile the other one referred to the total
cancellation of debtsrdgatio Caelia de novis tabuli§j By the fail of his
proposal concerning a six year long moratoriumdst the support of those
creditors who — in case of the success of his +deasted to the repayment
of their debt in cash, but he was able to drawehdebtors to his side who
did not have enough property to take the oatlusiirandum bonae copiae
As we have already alluded to it, the credit cngidely concerned the strata
without or with little property as well, moreoveret rent and the issue of
credits related to each other. Many people borrowedey in order to repay
their rent debt. The situation was aggravated by thct that living
circumstances became worse and worse even in ¢hei\pr war period, as
in 50 BC Rome was struck by the biggest fire of Regublic, then next year
there was an earthquake that destroyed severdirmsland induced further
fires mainly in densely populated districts. Thdae to tight supply, rents
have gone up considerably. Furthermore, in orderetouild destroyed
buildings soon, the investors needed loans tharbeanore expensive due
to financial speculations. With the aim of earlyylpack, the contractors
investing in building tenement-houses claimed higaad higher rents
(merces) The proposal concerned the lower social stratdlgo on the one
hand their previous rents were lost due to cantelébts, on the other hand
they would have ganercedor a year as payment exemption for their future
rents. Therefore the reduction of rents arouseteratihe interest of lower
social strata, while the upper social strata shoiméerest in general debt
cancellation. In this way, the two new€aelius rogatis brought the two
indebted social strata in the same sphere of isttened it meant a serious
challenge for the prevailing power. These proposabt with a warm
response and also an uprising broke out agains€C#ssarean regime that
objected to them. The crowd attacked Treboniug, fiuho was agpraetor
urbanusdealing with the appointment of arbiters on theibaflex lulia de
pecuniis mutuis Following that, Caelius got higraetorpartner removed
from his bench. Servilius Isauricuscansulresiding in Rome, reported it to
the senatus which decided to prohibit M. Caelius from pubhffairs. It
meant in practice that tlewnsulexpelled him from theenatugrelatio), and
when he tried to speak to the peoplecamtio, he was removed from the

“5 Nicolet, Claude: Le sénat et les amendements @igxal la fin de la république,
RHD 36 (1958), pp. 260-275.

“6 Caes. civ. 3. 21. 1: duas promulgavit, unam qua mercedes habitationenuas
conductoribus donavit, aliam tabularum novarum
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pulpit. Simultaneouslyconsullsauricus gave an order to break Caelius’'s
office chair gella curulig that was his due aspmaetor.*’ This event is also
mentioned by Quintilianus in his work, "About Rhetd: Laughter may be
raised by some act of humor, with a mixture, samedj of gravity, as
Marcus Caelius the praetor, when the consul Isawgitroke his curule
chair, had another fixed with straps (the consubwsaid to have been once
flogged by his father), or sometimes without dugaré to decency, as in the
story of Caelius's box, which is becoming neitleeat orator nor to any
man of proper charactef The reason for the decision of thenatusmust
have been the worry of aristocratic landownersabse Caelius’s proposal
concerning debt cancellation threatened many ohthith the loss of their
claims and properties, therefore they supportecCéesareamagistratuses.
Nevertheless, the measures taken against Caelousréd the hatred of
populareswho protected the interests of indebted plebei@hsrefore, the
people’s tribunal appliedntercessioagainst the decision of theenats,
which proves that Caelius had numerous adherentsekkr, thantercessio
of the tribunus plebishad no effect, since the resolutions passed &dgains
Caelius remained in force because of genatus process aiming at
auctoritas senatu® Realizing the seriousness of the situation, dbesul
promulgated a state of emergencser{atus consultum ultimyff The
executor ofsenatus consultum ultimwwasconsullsauricus, who could take
measures by exceeding the confines of constitutiamker. Thus, theonsul
managed to neutralize M. Caelius with constitutiomeans instead of
applying open violence. Prohibition from public &fé did not mean the
deprival of his function apraetor, merely the practice of his rights arising
from it were suspended temporarily, in particulae: was not allowed to
summon thesenatusor submit proposaldus agendi cum sengtuand the

*' Dio Cass. 42.22.25.

“8 Quintilian. Institutes of OratoryEd. Lee Honeycutt. Trans. John Selby Watson.
2006. lowa State. 17 Oct. 2013. <http://rhetoreresr.org/quintilian/>. Quintil,
Inst.6.3.24Facto risus conciliatur interim admixta gravitatat M. Caelius praetor,
cum sellam eius curulem consul Isauricus fregisalgram posuit loris intentam
dicebatur autem consul a patre flagris aliquandesas

9 Thomas, Yan: Cicéron, le Sénat et les tribun gqedhe, RHD 55 (1977), pp. 189-
210.

*° Dio Cass., 42.23.20Ined) ¢ [ KaJhog Dkellvovg te [nhace kol alltllv
tllv [ratov [lg O00pvPov katllotnoe, ocvvlIABov allBig ¢pa&liuevor tollg
otpotilItoung, kol tllv euiakllv tllg wllAewg Tl Xegpovd[ ][], [Nomep [lve pot
moALIkig mepl) alltllg ellpnton, maplldoocav. G. PLAUMANN, Das soggennante
Senatus consultum ultimum, die Quasidiktatur détesen rémischen Republik, in
Klio 13 (1913), p. 327.; Attila Pékecz Kovacs:: Lesses politiques a la fin de la
république romaine et le senatusconsultum ultim@gi (— 40 av. J.-C.). In: (Ed.
Chevreau, D Kremer, A Laquerriére-Lacroix) Carmimmgs. Mélanges en I'honneur
de Michel Humbert. Paris, 2012 pp. 679-692.
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same rule referred to his rights in connection i people’s assembliué
agendi cum popu)o On the one hand, the breachsefla curulismeant the
loss of his powers connected to jurisdictiquriédictio), on the other hand —
since the function ofpraetor together with the sticksfgsce$3 was an
important symbol of power — it sent a clear messageut the loss of his
power. Thus, his magistrate power became empty, thadights arising
from it were transferred to anoth@raetor By taking these measures
Isauricus did his best, however, he did not wantécide regarding the
person ofpraetor peregrinuswho was deprived of his power, therefore this
question was postponed because of Caesar’s retiarhe>

Caelius retreated from the measures taken by thateseand because of
the fact that he could have acted only as a sipyN@tusfrom that time on,
he rather pretended to visit Caesar and left RSn#ter his previous
official actions he did not have hope of being paetl and regaining his
office from Caesar, therefore he started off todWiltroops, which landed at
Capua. However, Milo and Caelius could not meetabse Servilius
Isauricus prevented it by orderingribunusto escort Caelius to Rome and
then take him under supervision in a subtirbeanwhile, thesenatus
declared Milo — on his way to Campania — to beghemy of the Republic
(hostis iudicati@y, and declared that everybody who helped him wdadd
regarded aperduellis® The pronouncemetibstismade it possible to resort
to considerable military forces against Milo. Inetimeantime, Caelius
managed to escape from Rome and he started offoathStaly again.
Nevertheless, by that time Caesar’s troops haddkilllilo, and that was the
destiny of Caelius too, who — before he could hsefeup serious troops —
was slaughtered by Caesar’s adherents in the rmighdod of Bruttium.
The rebellions in South Italy make it obvious ttiet crisis in 49-48 BC was
not only a financial one, but in a broader senseag a part of an economic
depression, which brought about social discontemii éed to armed
insurrections as well.

The political events connected to the namepiatetor peregrinusM.
Caelius make it obvious that the law with compraory character, which
was passed in order to cease the indebtednessdcdnyseCaesarean
legislation, could not solve the problem withoutinging about social
discontent, in spite of its significant innovatiomscivil law either. During
Caelius’s official year, serious constitutional Iplems turned up too. The
Caesarean replacement of a draer{jtio) — regulating the competences
between electedraetors — with a simple appointment led to a legal disput

*' Dio Cass., 42.23.3.

%2 Cordier, Pierre op. cit. 553.

**Dio Cass. 42.24. 4.

> Allély, Annie: La déclaration dostis sous la République romaine. Bordeaux,
2012 pp. 73-76.
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between therator urbanusand thepraetor peregrinusinitially, the consul
was able to regularize the conflict between the nvegistratuss. Following
that, the praetor peregrinus— practising his right to prepare a bill —
confronted with thesenatusand it ended in the removal of thpeaetor
peregrinusfrom thesenatus This lead to a political conflict between the
tribunus plebiscontesting thesenatus consulturand thesenatustself, and
the senatuscould avert it only by the application afictoritas patrum In
consideration of the seriousness of the situatibe, promulgation of the
state of emergencysénatus consultum ultimyrtook place as well, on the
grounds of which the powers pfaetor peregrinusvere suspended.

4. Senatus consultum ultimum because of P. Cornesu
Dolabella’s revolt (47 BC)

The case ofabulae novadurned up again a year after Caelius’s death.
This time P. Cornelius Dolabella, @wibunus plebisfrom the circle of
populares placed it in the centre of his political ambition He was the
descendant of one of the most high-ranking Roparicius families called
Corneliuses (an assumption has appeared recenitgrature, according to
which Dolabella was Caesar’s secret chifdHe became the son-in-law
(adfinitas) of Cicero after he had married his daegcalled Tulliz’ We do
not know his date of birth and we have to be daulatbout the reference of
Appianos?® which states that at the time of his electiomassu) in 44 BC,
ha was only 25 years old. Presumably he was nat ino89 BC, but rather
around 80 BC. At first he occupied smaller offidiahctions and worked as
a lawyer then he joined Caesar from 49 BC. He aeduthe office of
tribunus plebisn 47 BC, then taking over M. Caelius’s effortsthek steps
for the cancellation of rents and debtsb(lae novag moreover, he
prepared a bill in connection with irogatio Cornelia de mercedibus
habitatiorum annuis et de novis tabli His claims led to affrays and
armed insurrectionsséditig, as a consequence of which wooden towers
were set up on the Forum, and they were readyktodamed actions against
any kind of recalcitrant. In consideration of thiwilcwar situation, the
senatuspromulgated the state of emergenegnatus consultum ultimgm

% Dettenhofer, Maria H. op. cit. pp. 119-122.

*% Syme Ronald: No Son for Caesar, Historia 29 (1980)431-437.

" Bruhns, Hinnerk: Parenté et alliances politiqués #n de la République romaine.
In: Ecoles Francaise de Rome. 1990 pp. 585-587.

%8 Appian, BC 2.129.

%9 Rotondi, Giovanni op. cit. p. 418.
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again® The senatusentrustedmagister aequitunMarcus Antonius — who
substituted fordictator Caesar while he was not in Rome — with the
regularization of the actual situation due to thenpulgation of the state of
emergency’ Caesar preferred not to turn against Dolabellssquelly,
therefore the pronouncemeiibstis did not happen either. The armed
insurrection was suppressed soon, and Caesar pardDolabella, who
occupied the function afonsullater on (44 BC).

5. Conclusions

The civil war evolving between Caesar and Pompédsto a serious
economic crisis in the period lasting from 49 toB@. It cannot be regarded
simply as a monetary crisis appearing because sh &hortage, since
beyond that we can observe an indebtedness congemiery social
stratum. Moreover, Roman economic life became naggravated due to
the earthquake (49 BC) and the housing difficulaésr the biggest fire of
the Republic (50 BC). Because of the scarcity adits the destroyed
tenement-houses could be rebuilt only expensivaty @artially. Since the
building contractors wanted an early return ofrtieegdits, rent became even
more expensive. The general economic crisis pratigoeial discontent, and
political life tried to benefit from this atmospleesoon. In the period of
Caesar’s autocracy (49-44 BC) two states of emesg@enatus consultum
ultimum) were promulgated because of the bills, in whigdh ¢ancellation of
debts and rent in arrears were promised; at figspriaetor peregrinusMi.
Caelius Rufus (48 BC), secondly bjbunus plebisP. Cornelius Dolabella
(47 BC). Both Caelius and Dolabella belonged toda@de political party,
thus, contrary to the previously passed resoluti@is the senatus
promulgating a state of emergency, we cannot regatetnal political
conflict and rivalry between certain people as janyncauses. In my view,
the economic crisis was the reason for the issugotif senatus consultum
ultimurrs.

® Dio Cass. 42.29. 3; 42. 32. 1.
®1 Halfmann, Helmut: Marcus Antonius. Darmstadt, 2pp146-51.
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Birth of the Modern Turkey: Brief History and
Features of the Constitution of the Turkish
Republic of 1924

RACZ, ATTILA

»Sovereignty belongs unconditionally to
the people! Once you have said that, you
can ask whoever you like, and they will
tell you that it means a Republic. That is
the name of the new-born chifd”
Abdurrahmangeref?

ABSTRACT This article aims to pursue the main developmants cusps
of transformation that took place in the Ottomangdie from the beginning
of the Tanzimat Era to the establishment of theuBkp of Turkey. This
tract of time could be defined as the “longest aentof the Ottoman
Empire”, in the course of which more remarkable istative actions
happened than during the previous history of theo®@an state. The very
first reform efforts of the Ottoman Empire wereatetl to military affairs,
but the leaders of Tanzimat educated Western-styleught differing
remedy for the “Sick Man of Europe” than their fémthers. Besides the
transformation of the administrative system, thsués of representative
political bodies and rights of the subjects becanoee and more timely. The
Constitution of 1876 and the restoration of the &iution in 1908 gave
experience for the Ottomans on Western-style padistary monarchy.
World War | drifted the Turks to an unexpected clien. During struggle of
the Turks against the Allied Powers for nationalépendence, a new leader
emerged in the person ofUATAFAKEMAL ATATURK After the international
status of Turkey had been settledAPURK began his internal reforms. His
aim was to turn Turkey into a European state areThrkish people into a
European nation. The wind of political changes bt#fithe institution of the
Sultanate of the Ottoman Empire and the Caliphdtésiam. However it
gave birth to a new state, the Republic of Turkéye main focus of the

! Lewis, Bernard: The emergence of modern TurkeyfofdxUniersity Press, 2nd
edition, London, 1967 p. 263.

2 Abdurrahmarseref was the last Ottoman Imperial Histographee fitst President
of the Turkish Historical Society, and a deputylstnbul in the Grand National
Assembly at the time of nativity of the Turkish Réfic.
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article is the shifting of sovereignty during Tanat and the Turk
Revolution as well as features of the Constitubbthe Republic of Turkey
of 1924.

1. Constitutional antecedents

After serious defeats of the Ottoman Army from t&h century, the
decadence of the Ottoman Empire was bit by bitaietenot only by its
adversaries, but also by the Ottoman ruling elite.order to halt the
diminution of the power of the Empire and to regtia operability of the
army and central administration that held up th&d&o Age of SLEYMAN |
the Magnificent (1520-1566) as a model, the Ottorbareaucrats almost
continually were trying to rearrange the actualc&tire of the state for over
two centuries. Since “the Ottoman government haghlken army before it
was anything else ... in fact, Army and Governmentenane,® it is not so
strange that the initial arrangements were reltdetie army. Having come
into closer contact with the Western countries, @t6omans, mainly the
narrow strata of the educated statesmen and dffiteok an interest in
Western technology, the military system, admintstea methods, culture
and society, searching for new inspiration. Follogvthe French Revolution
in 1789, nationalistic and liberal ideas of the Yesgan to penetrate the
Empire, and reforms, not only of the military systebut also of the state
administration, as well as social changes becametgli agenda for the
Ottoman intellectuals.

1.1 The Tanzimat Era

In the 15th century the formidable Janissary imfagbrps became the
scourge of Europe. During the centuries of declifiethe Janissary, in
alliance with theulema (highest corp of the Islam religion), encroached o
palace politics, they became a greater threat ¢ tBultan than to his
enemies, what is more, they became a massive tbttaeforms. When the
Janissaries rebelled again, actually against thieargireforms of MaHMUD
Il (1808-1839) in 1826, the Sultan in conjunctioithamhe Seyh-il-Iskim’

% Lyber, A. H.: The government of the Ottoman Empir¢he time of Suleiman the
Magnificent. Mass, Cambridge, 1913 p. 91.

* The title was given to the followers of Islam ascholars of the Qur'an who
acquired deep knowledge of its principléster it became a highly prestigious
position in the Ottoman Caliphate, and governedddiljious affairs of the Ottoman
Empire.
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abolished the institution of slave soldiérthe JanissanOn 15th June, the
day that was called ,Auspicious Event”’, the newst gp units,Asak'ir-i
Mansure-i MuhammediyéThe Victorious Soldiers of Muhammel)yho
were kept under the personal control of the Sultasolved the crisis for
ever/ At the same time this event gave way to levelling the
transformational efforts of the Empire.

On 3 November 1839, as the first important arrareggstowards the
transformation of the Ottoman Empire, tHatt-1 Sarif of Glilhane literally
the Noble Rescript or Edict of the Rose Chamber waasounced and
proclaimed by MISTAFA RESID PASA in the name of Sultan BDULMECID |
(1839-1861). The Gulhane Edict could be considasethe beginning of the
Tanzimat(Reorganization) Period. It was proclaimed in Hdict that the
principles of the security of life, honour, andvatte ownership, the abolition
of iltizam (tax-farming) system, regular and orderly congiip into the
army, fair and public trial of persons, and eqyadit persons without respect
to their religious affiliation should be ensureth addition, the drafters of
the Edict aimed to strengthen the operation oBimpire by establishing the
institutions of Meclis-i Ahkam-1 Adliye(Supreme Council of Judicial

®> The kul-system or “Servant of the Sublime Porteds the tool or instrument of
the central power. Devoted servants of the Sultaneventrusted with important
military and administrative duties and shared gomental responsibilities.
Janissaries (originally in Turkish “Yeni ceri”, ditally new soldier) used to be an
elite corps in the infantry corps of the Ottomangi from the late 14th century.
Highly respected for their military prowess in tiéth and 16th centuries, the
Janissary became a powerful political force witthiea Ottoman state. The Janissary
corps were originally staffed by Christian youtlen the Balkan provinces who
were converted to I®n on being drafted into Ottoman service. Subjecsttact
rules, including celibacy, they were organized ithoee unequal divisions and
commanded by an @. In the late 16th century the celibacy rule andeot
restrictions were relaxed, and by the early 18thtwy the original method of
recruitment was abandoned. The Janissaries frdguemgineered palace coups in
the 17th and 18th centuries, and in the early t8titury they resisted the adoption
of Western-style reforms by the army. On learnirfgtlee formation of new,
westernized troops, the Janissaries revolted. isiliahmud 1l declared war on the
rebels and, on their refusal to surrender and hathan fire directed on their
barracks. After the Auspicious Event most of theiskaries were killed, and those
who were taken prisoner were executed.

® Oztas, Sezai - Oztas, Candan - Said, Ahmet: RdnEff@rts in the Ottoman
Education System until Tanzimat. In: World Appli&tiences Journal, IDOSI
Publications, 2012. 19 (8), pp. 1225-1338. p. 1226.

" Toker, Hulya: Turkish Army from the Ottoman Periashti Today. In:
International Review of Military History, No. 87pp105-123. p. 108.

8 Karpat, Kemal H.: The Transformation of the Ottom@tate, 1789-1908. In:
International Journal of Middle East Studies, \&INo. 3 Jul/1972 pp. 243-281 p.
258.

145



RACz, ATTILA

Ordinances) and®ar-us Sura Bab-1 Serasker{Council of the Ministry of
National Defence). During the Tanzimat Era, the reformist Ottoman
intelligentsia, who had a Western-style educatiod axperienced life in
foreign countries, e. g. in France, Germany andat3Beitain as envoys and
ambassadors, played a more leading role than th&anSbhimself. The
Gulhane Edict was not an enforceable sort of congm, moreover it
lacked the purpose of limiting the Sultan’s powance the Sultan himself
issued it and could abrogate it at his own willthe Edict the Sultan called
the curse of God upon the violators of the lawsfdasws: ,May those
acting in the opposite of these preached laws ot damn of Allah and
not get salvation eternally®After all, the Giillhane Edict could be regarded
as a proto-constitutional charter, since it incihdepromise of the Sultan to
abide by any law enacted by the given legislatioele At the same time the
edict formalized the new interpretation of the scapd responsibility of the
Ottoman State.

1.1.1 Isldhat Fermani of 1856

On 18 February 1856 a new charter, nanislithat Fermani(literally,
Imperial Reform Rescript) was issued, preparednieyRrime Minister, A
PasA, and Minister of Foreign AffairsFUAD PASA. The declaration was
formulated mostly under Western diplomatic presseasgpecially coming
from Britain and France, who allied with the Ottoreaagainst the Russians
in the Crimean War of 1853-18%6The text of the Reform Rescript is as
follows, ,The guarantees promised on our part by att-1 Himayun of
Gulhane, and in conformity with the Tanzimat, tb thle subjects of my
Empire, without distinction of classes or of retigj for the security of their
persons and property and the preservation of theimour, are today
confirmed and consolidated, and efficacious meassinall be taken in order
that they may have their full and entire effeétThe Sultan repeated the
provisions of the Gulhane Edict of 1839, becausaesof them existed only
as empty words, and had not been taken into efiisgides the rights that
were granted by the Gilhane Edict, the Ferman alsatained new

° Acer, Zabit: Ottoman Modernization and Effectstité Tanzimat Edict on Today.
In: Ozean Journal of Social Sciences 2009/2(3pf. 1

19 1bid. p. 194.

* Davison, Roderic H.: Reform in the Ottoman Emi8&6-1876. Princeton, 1963
p. 43.

12 Rescript of Reform - Islahat Fermani of 1856.3&kici University, Atatiirk
Institute of Modern Turkish History http://www.al@un.edu.tr
/Department%20Webpages/ATA_517/Rescript%200f%20Reft2018%20Febru
ary%201856.doc [18.03.20]1.
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fundamental reforms, by way of example: creatiomofed courts for both
the Muslims and non-Muslims, treatments of the NMuslims as fully

equal, protection for all faith distinctions, edisliments of mixed
assemblies in bureaucracy and judicial ranks amemance of the non-
Muslim members into thileclis-i Ahkam-i Adliyé®

1.1.2 The First Constitutional Period

In the 1860's a new political-ideological movemewglled Young
Ottomans, came to light and played an importarg nolpaving the way to
the first Ottoman Constitution. The basic aims wire creation of a new
identity for Ottoman subjects regardless of religioche abolition of the
millet system* the introduction of the general military servieghich had
been in practice limited to Turks and developing Western-style
bureaucratization of the EmpiteThe leading figures agreed on the aim of
saving the decadent Empire, and wanted to corhectnistakes of previous
measures of the Tanzimat, but they had differezlmbical approaches. For
example MMIK KEMAL placed emphasis on the Islamic character of the
state and tried to reconcile Islam with Westermiratby stating that
me_lveret (consultation) andbay’a (representation), as a matter of fact,
existed in the Holy Book of Islam as way of praetif authority’® NAMIK
KEMAL's poem Hirriyet (Freedom) and the playatan (Fatherland)
provided the basic ideas for the new political undt that demanded the
sacrifice of individual goals for the sake of theegjer community, the
Fatherland. Namik Kemal's ideology, thus rootedthe Islam, it could
hardly be acceptable for non-Muslim groups, whicerevabout to make
efforts to establish their own national Fatherlandsese main writings of
him could be regarded as the seeds of Turkish malism. AsBERKES
highlighted in his book,The Development of Secularisiie letter of
MUSTAFA FAZIL PASA to Sultan BDULAZIZ, in 1867, could be considered
to have been the first manifesto of the liberalgsWarFA FAZIL PASA wrote,
»Your subjects of all faiths are consequently daddnto two classes: those
who oppress without checks and those who are cggiesvithout mercy™
Therefore the cause of all these laid in the lalckeedom of the political

13 _ewis, Bernard op. cit. p. 137-138.

4 The Millet system is the way in which the Ottonfampire allowed non-Muslim
minorities control their own affairs, including ezhtion and judicial affairs, and
these groups were headed by their own religioutelea

!5 Karpat, Kemal H. op. cit. p. 263.

'8 Helvaci, Pelin: A Critical Approach: Political Thghts of Young Ottomans. In:
European Journal of Social Sciences — Volume 160200. 3. p. 443.

" Karpat, Kemal H. op. cit. p. 263.
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system. He proposed a liberal regime with a Cangiit, which would
create a common bond among the Ottoman citizensge sia Constitution
would guarantee the people their sacred religiortufe, and property, as
well as the security of homé®Contrary to this, WMIK KEMAL, MUSTAFA
FAzIL PASA asserted that religion and tradition had nothiogdd with a
constitutional regime, which could be the only fegate form of
government for Turkey.

Nevertheless, thBirinci Melrutiyet (First Constitutional Period) was a
consequence of the conflict between the ruling @ftthe Sublime Porte and
the conservatives, and had been continuing sire@dhzimatPeriod. The
leader of the modernist faction, IMIAT PAsA," who led the process of
dethroning Sultan BDULAZIzZ and helped Sultan BULHAMID I (1876-
1909) to ascend the throffeprepared a 57-Article memorandum, the
Kanun-i1 CedidNew Law). This draft proposed a parliamentaryayoment
in its full form. MIDHAT PAsA designed a model of government which
adopted the political responsibility of thélkela (Council of Ministers)
before theMebusanMeclisi (Assembly of Representatives). That was totally
unacceptable for the Sultan. SinceD&LHAMID Il intended to prevent the
dominance of NDHAT PAsSA, he ordered 8T PAsA to study the French
Constitution” who then added annotations to various clauseseSulently,
SERVER PASA was appointed head of the Preparation Committe¢hef
Constitution, callecCemiye-i MahsuséPrivate Committee). After vehement
discussions on the text of the motion, namdeyet-i Vikelg it was
approved, and th&anun-u Esasiliterally the Main Law or Fundamental
Law, was proclaimed as a kind fefrman anayasé@mperial rescript of basic
law) by Sultan ADULHAMID 1l on 23rd December 1876.According to
Article 3 of theKanun-u Esasi, th®ttoman sovereignty was united in the
person of the sovereign of the suprelaifat of Islam, and the position
belonged to the eldest of the princes of the Ottothanasty and conformed

'8 Helvaci, Pelin. op. cit. p. 443.

9 Shaw, Stanford J.: The Central Legislative Cousnitil the Nineteenth Century
Ottoman Reform Movement before 1876. In: InternaloJournal of Middle East
Studies, Cambridge University Press, Vol. 1, NdJdn. 1970), pp. 51-84. p. 83.
http://www.jstor.org/stable/162065. [18.03.2011.

2 Buzpinar, Tufan: Opposition to the Ottoman Calighin the early years of
Abdulhamid II: 1877-1882, In. Die Welt des Islandgw Series, Vol. 36, Issue 1
(Mar., 1996), pp. 59-89, p. 60. http://www.jstogtstable/3693438. [15.06.20]11.
“Shaw, J.S. - Shaw, E.K.: History of the OttomarpiEmand Modern Turkey. Vol.
1., Cambridge University Press, Cambridge, 197T5..

2 The Ottoman Constitution, Promulgated the7th Hijle; 1293 (11/23, December,
1876). In: The American Journal of InternationalM,.d/0l. 2, No. 4. Supplement:
Official Documents (Oct., 1908), pp. 367-387. hittpww.jstor.org/stable/2212668
[15.06.2011).
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to the rules establisheab antiquo® It is very important to highlight that
sovereignty according to th€anun-1 Esasdid not belong to the nation or
national representatives but to the Sultan himéfiertheless, all the other
institutions remained valid. While in the past, swirce of sovereignty was
dependent upon religion and tradition, after theacément of the
Constitution, the monarchy would start to gairsibsereignty from a secular
document.

The second part of thKanun-u Esas{Articles 8-26) enumerates the
public rights of Ottoman subjects. All subjectstioé area of the empire are
calledOsmanlj without distinction and irrespective of the faitley profess,,
“All Ottomans are equal in the eyes of the law. yhave the same rights,
and owe the same duties towards their country,owitlprejudice to their
religion. ,According to the Constitution, the powef legislation was
bicameral, therefore the General Assembly was diviohto Heyet-i Ayan
(Assembly of Notables) andMeclis-i Mebusan (Assembly of
Representatives), and they were united under tle df Meclis-i Umumi
(The General Assembly). No-one could be a membbotif chambers at the
same time. The President and the members of that&SdAssembly of
Notables), who had to be at least 40 years ofwagee appointed directly by
the Sultan for life, but the number of Senatorsl@¢mot exceed one-third of
the number of the members of the Chamber of Degftftiéeclis-i
Mebusan regardless of all the restrictive clauses purstanArticle 68,
“There cannot be elected as deputies: those whamalobelong to the
Ottoman nationality, who by virtue of a specialukegion in force enjoy the
immunities attached to a foreign service which tleegrcise, who do not
know Turkish, who are not 30 years of age. Peaptae service of a private
man. Bankrupts. Those of notoriously bad charad¢telividuals who have
been judicially condemned so long as they are acdgned. Those who do
not enjoy their civil rights. Those who claim toltreg to a foreign nation”.
Notwithstanding it was the first representativeidkgive body in Ottoman-
Turkish history” According to Article 27 the Grand Vizier was intes by
the Sultan, and th&lkela(Council of Ministers) was assembled under the
presidency of the Grand Vizier. Powers of the CdumE Ministers
comprised all of the important affairs of State thlee internal or external.
Those of its deliberations which had to be subuwitter the Sultan’s
sanction were validated by an Imperiedde (rescript)?® After the election
was held in 1877, the Parliament assembled on MBitch, and it was
opened in person by the Sultan, who, in his spéech the throne, repeated
his promise for social reforms and promised a r@oation of the army

23 |bid.
24 bid.
% |bid.
26 |hid.
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and the navy. In his opening speech the Sultapdstéit is with the greatest
satisfaction that | open the Parliament of my Empivhich meets to-day for
the first time. You all know that the developmerittbe greatness and
strength of states, as well as of the people, diépampon justice. My
Imperial Government has derived, from the beginnitg strength and
influence in the world from the regard it has shawrjustice, both in the
administration of the state and the rights andréstis of all classes of its
subjects.?” After the new elections the Parliament reopenedl @perated
from 13 December 1877 to 14 February 1878, whetaS#BDULHAMID I,
deeming it necessary because of the Ottoman-Rug&ar{1877-78), closed
but not dissolved the General Assembly. He coulth@tobecause extending
or shortening the legislation period were somehokuk-u mukaddese-i
Sultani (Sultan’s Holy Rights). Furthermore the Sultan sumgled the
Constitution, and a new absolutist regime wasadtetl in the life of the
Ottoman Empiré®

1.2 Revolution of Young Turks

In order to protest against the suppression ofdfyees and ask for the
reinstatement of the Constitution of 1876, new &eassociations of
intellectuals, called Movement of Young Turks, wésamed in 1889. Turk
meant not only an ethnic identity but also a paditione” They claimed the
following three important matters: the abdicationtlee Sultan, a radical
change of the actual regime and establishmentepr@sentative parliament.
ABDULHAMID Il emphasized the Islamic character of his reigd af the
Empire, in order to counterbalance the influencéAdstern liberal ideas.
During his reign, the agitation for a return to anstitutional and
parliamentarian rule was under process, howeveyaited a far broader
basis through the expansion of modern, Western-gybecation in the
Empire®*® The constitutional movement started to expanddippin the
1890's, but in 1896, the police succeeded in cngslthe illegal movement
and for the next ten years the reformists werevacthostly as exiles
foremost in Cairo and Paris“There the movement eventually crystallized
into two distinct factions: the nationalist and talist one around AVET

" The New Constitution in Turkey and International In: The American Journal
of International Law, Vol. 2, No. 4. 1908/Oct. p43 http://www.jstor.org
/stable/218665715.06.2011

%8 Cleveland, William L.: A History of the Modern Mie East, Westview Press
Place of publication: Boulder, COPublication, 2rditi&n, 2000 pp. 84-86.

% The New Constitution in Turkey and Internationali p. 842.

%' Shaw, J.S. - Shaw, E.K. op. cit. p. 112-113.

% |bid.
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Riza (Ittihad veTerakki Djemiyeti Committee of Union and Progress) and
the liberal and decentralist one around Prine@ABATTIN (Teshebbuis-u
Shahsi ve Adem-i Merkeziyet Djemiyetieague for Private Initiative and
Decentralisation)®® From 1906 onwards, the constitutional movement
underwent a new period of growth within the Empespecially within the
armies in the European part of the Empire. Bagicalhis was an
autonomous growth, but the movement merged withfabgon of AHMET
Riza and adopted its name, Committee of Union and Besg(C.U.P.) in
1907. In July 1908 this Organisation because of thmeat of armed
Intervention in the Balka?f, succeeded in forcing the Sultan to restore the
Constitution of 1876 and reconvene Parliament.

At the beginning of thelkinci Merutiyet (Period of Second
Constitution), the increasing number of studemelliectuals, bureaucrats,
and army officers joined the party of opposites] an 23 July 1908, the
Young Turks Movement succeeded in enforcing thé¢a8ulo restore the
Constitution of 1876 that the Sultan himself hadlgbd thirty years earlier.
After the elections held in November, the new Ramknt amended the
Constitution in order to increase the powers ofl¢ggslature, and to narrow
the powers of the new Sultan,EMMET RESAD V (1909-1918), who came
into power on 27 April 190 This way the Constitution, more or less, took
after a parliamentary monarchy of Western EurBpe.a little while a small
group of the C.U.P. party, headed by the triumeirat General EVER,
TALAT and GEMAL PATA turned the state into a dictatorship, and led the
Empire on its kismet, World War*f.

2. Turkish Revolution®” - Process of metamorphosis

By the end of 1918 defeat of the Central Powersatmecclear, herewith
the Sick Man of Européerminated its five-year agony. Due to #emistice

%2 |dris, Bal: The Turkish model and the Turkic Reliedh Journal of International
Affairs  1998/Sept-Nov. Vol. 1l No. 3. https:/wwvam/gov.trWp-
content/uploadsidris_bal.pff1.03.2011

% Non-Moslim nationalities in Balkan sought theid@pendency supported mainly
by Russia, and he Ottomans sustained serious defedhg the Balkan Wars.

% Ozbudun, Ergun: Constitutional Law. In: Ansay, Trul-Wallace Jr., Don (ed.):
Introduction to Turkish Law. Kluwe Law Internatidriav, 6th edition 2011 pp. 19-
50. p. 20.

% |bid.

% Ahmad, Feroz: The Making of Modern Turkey. RougjedLondon 1993 p. 2.

" In accordance with the words of Mustafa Kemal iMiat “A ruined land on the
edge of a precipice ...bloody battles with variousraies ... years of struggle and
then, respected at home and abroad, a new coantrgw society, a new state, and
to achieve these, ceaseless reforms — this iswiord, the Turkish Revolution.”
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with Turkeysigned on board His Britannic Majesty's SBigamemnonat
Port Mudros, Lemnos, on 30th October 1918, hasslibetween the Allies
and Turkey ceased from noon, local time, on Thysda 31st October
1918 Pursuant to Paragraph | of the Armistice, the Baefles and
Bosporus were occupi€d.Sixty warships of the Allied Powers sailed in
front of the silent guns of the Gallipoli Peninstflavhere the ,cohors of
Mehmetcik®' commanded by MSTAFA KEMAL ATATURK* halted them
heroically in 1915-16. The Clauses of the Armistieere formulated
primarily with the aim of strategic access to Ragsither than with internal
order in mind, the aim being to prevent the pefietnaof Bolshevism into
the defeated ared$.As British Foreign Secretary RYHUR BALFOUR
commented to the Italian ambassador, "Having opehed Straits, and
communication with the Black Sea, having occupiethgantinople, and
having reduced Turkey to absolute military impotenthe conditions left
out of the armistice could be imposed by any of Mikes at the peace
negotiations*

The C.U.P. as well as the government collapsedtaridaders ran away
abroad. Sultan WHMED VI VAHIDETTIN (1918-1922)dissolved the C.U.P.
dominated legislature on 21 December 1918. Althoupgk Turkish
Constitution required new elections within three nths, the Sultan
announced that, owing to the turmoil of the timelgctions would not be
held again until four months after the signing loé peace treaty. The once
great Ottoman Empire lied supine. Istanbul, the bAmovinces, Syria,
Cilicia, Cyprus, the most important strategic psinall over the
Mediterranean coastline and the Anatolian railwayenoccupied by British,
French and ltalian troops. The fate of the Turkenssd to depend on
American or British mandate. On 15May 1919, comtrer the Mudros

% Armisticewith Turkey. In: Helmreich, Paul C.: FrofarisTo Sevres - The
Partition of the Ottoman Empire at the Peace Cenfez of 1919-1920. Ohio State
University Press, Columbus, 1974

% Helmreich, Paul C.: From ParisTo Sevres - TheitRartof the Ottoman Empire
at the Peace Conference of 1919-1920. Ohio Staiteetdity Press, Columbus 1974
p. 4.
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42 Mustafa Kemal ATATURK was born in 1881 in Salonifcw Thessaloniki). At
the age of 12, he was sent to military school drhtto the military academy in
Istanbul, graduating in 1905. When surnames weredaced in Turkey, he was
given the name Atatiirk, meaning 'Father of the Furk

3 Mayer, Arno J.: Politics and Diplomacy of Peaceimgk Containment and
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Armistice, the Greek Army landed at Izmir (Smyraad advanced towards
Anatolia to make the aim of restoring the Greekd@yine Empire obvious.

2.1 National Resistance

The situation was almost hopeless asAIRK depicted, ,Those who
dragged the nation and the country into the Great Wéad thought only of
saving their own lives and fled abroadaMDETTIN, who occupied the
position of Sultan and Caliph, was a degenerate, Wiianfamous means,
sought only to guard his own person and throne. ddt@net, headed by
DAMAND FERID PAsA, was weak, cowardly, and without dignity?>"The
strict conditions of the Armistice, the occupatitine eastward advance of
Greeks generated mass demonstrations in Istanluthenrise of a secret
resistance movement. In a word, Turks were readtrtaygle for their land
and sovereignty, only a respectable leader wastedavai

In the middle of November PATURK was sent to Anatolia as Inspector-
General, in order to supervise the disarmamentdamobilization of the
remaining Ottoman forces, to disarm and dispersestmi-military bands,
to settle Muslim-Christian disturbances and toaesthe ordef® Instead of
fulfilling the original errand, in the Turkish helands ArATURK recognized
the possibility for joining up the links betweenigting, but isolated
resistance groups and preparing for the armed defagainst invaders. In
June 1919 a secret meeting was held in Amasiyendet by the local mufti
and dignities, comrades ofTATURK, for example Al FUAT (CEBESOY),
HUSEYIN RAUF (ORBAY), REFET (BELE), KAzZIM KARABRKIR PASA, who
became important figures of the Turkish Revoluiionrarious post$’ After
the meeting a circular telegram was sent to a nurabeivil and military
authorities setting forth the nationalist programifige text also contained a
demand for convening a congress, free from anuémnite or interference, in
order to assert the rights of the Turkish natiofoteethe world and called on
each district to send delegates, in secret to Sivas the activity of
ATATURK took wind, the Minister of War immediately callesh him to
return to Istanbul. Instead of doing so, to avony apen act against the
legitimate Ottoman government, he resigned fromattmey and put on civil
clothes®®

After that ATATURK became a member of the Association forDieéence
of the Rights of Eastern Anatolfaunded in Erzurum on 3 March 1919,
which provided the base for legal continuity ande timstrument for

> Lewis, Bernard op. cit. p. 246.
“% bid.

“ Ibid. p. 247.

“8 bid. p. 248.
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organization efforts. On 23 July the Associatamsembled in Erzurum and
ATATURK was elected as chairmanTAURK’S speech reflected charisma
and solid goals as he stated, ,Freedom and indepeedare my character. |
am a person who was created with a love of indegrere] which was one of
most valuable legacies of my nation and my ancgsidris love of mine is
known by all people who know my family and everggg of my private and
official life from childhood until today. In my opion, the establishment and
existence of honor, self-esteem, virtue and humanita nation depends
absolutely on the fact that nation has its freedowh independence... | need
to remain as the son of a totally independent ndticorder to live! For this
reason, in my opinion, national independence istenatf life.”*® These
views made him the acceptable leader of the ndtiomavement. On 4
September the Sivas congress was opened with tdmedanhce of delegates
from all over the Turkish districts of the Empir€he two of the most
supported, however separated national organizat@re united under the
name of Association for Defence of the Right of Eastern télre and
Rumelia with a permanent Representative Committee hebgdedrATURK.
The Congress reaffirmed its loyalty to the Sultamd dhe Caliph, but a
telegram was sent to the Grand VizikNIAND FERID PASA with the words,
»The nation has no confidence left in any of yohestthan the Sultan, to
whose person alone therefore it must submit itentepand petitions. Your
cabinet (...) is coming between the nation and thee&aign. If you persist
in this obstinacy for one hour longer, the natiafi @onsider itself free to
take whatever action it thinks fit, and will break all relations between
your illegal cabinet..® After an unsuccessful attempt of the Istanbul
Government to stir up the Kurdish tribes, with soBréish help, against
MUSTAFA KEMAL ATATURK, the new Grand Vizir opened negotiations
between AATURK and the Istanbul Government in Amasiya. Some
measures of agreement were reached, involving ¢vwe elections for the
Ottoman Parliament. The Kemalist party won a majodand the new
Parliament was assembled first on 12 January 1826.Parliament voted
the National Pactthat was based on previous declarations of Erzeandh
Sivas with demands of territorial integrity andioafl independence, the
abolition of the Capitulations and other exterritorial jurisdiction in

49 Atatirk’iin Séylev ve Demegcleri. Vol. 1ll, Ankara989, p. 31. citated by
Turkmen, Zekeriya: Atatirk and Kemalist Thought: International Review of
Military History: Turkish Military History and Miliary Culture. Ankara, TATK
15/2007 pp. 309-348.

0 Lewis, Bernard op. cit. p. 250.

*1 The very first Capitulation was a unilateral doeun a grant or concession by the
Sultan to his alien friend, the King of France p#rmitted to French subjects the
rights to travel all parts of the Ottoman Empirghts of residence, trade and local
jurisdiction within the Empire. Naturally enoughther Western powers soon
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Turkey® as the National Pact stated, ,the possession ofipkie
independence as sine qua non of our national exist& In the National
Pact there was no intention to alter the form efgtate and the government,
but the subservience of the government to the d\lRewers led to its being
identified with the cause for the enemies of theoma The Allied Supreme
Council reacted sharply. They decided on a reisfd@ccupation of Istanbul
and the arrest of nationalist deputies. On 18 Ma&20, on its last meeting,
after unanimously voting a resolution of protestiagt the arrest of some of
its members, the Parliament prorogued itself imdiefly. Finally the
Ottoman Parliament was dissolved by the SultanloAgril.>*

In a manifesto made on 19 MarchTAURK announced that "an
Assembly would be gathered in Ankara that wouldspes extraordinary
powers, how the members who would participate éaksembly would be
elected and the need to realise elections at tlestlavithin fifteen days".
Besides, he stated that the members of the disp€samber of Deputies
could also participate in the assembly in Ankara, ibhcrease the
representative power of the Parliament. The bodyeaégates, under the
name of Grand National Assembly met in Ankara onv&8ch 1920. The
Turkish Grand National Assemblgstablished on national sovereignty, held
its inaugural session on 23 April 1920, and proctad their loyalty to the
Sultan of the Empire and the Caliph of Isl&hEven so the Sultan opened a
last and bitter attack by using all - religiousl|ifpzal and military - weapons
against the newly formulating national sovereignfthe Seyh-ul-Istim
issued a fetva declaring that the killing of rebels order of the Caliph, was
a religious duty. The Court Martial in Istanbul saced KEMAL ATATURK
and other nationalist leaders to death in absewtlaat is more, th&uvva-i
Inzibatiye(Disciplinary Forces) was established so as tfatké members of
the National Assembly and their supporters. Théonatist replied in kind.
The Grand National Assembly instituted the CouatMinisters. The Mulfti
of Ankara, BOREKCIZADE MEHMED RIFAT EFENDI, issued a fetva, endorsed
by 152 other Mufties in Anatolia, declaring thatvée of Seyh-ul-Isbm
issued under foreign duress was invalid, and cafledthe Moslems to

successfully sought to secure the same privilegeBrance, for instance England,
Netherlands and Austria. In fact the Western natianlast had imperia in imperio.
As a result of privileged juridical status of fayaers residing in the Empire, abuses
of the grosses arose and gradually led Westerensito consider themselves not to
be subjected to Ottoman law.

®2 Mead Earle, Edward: The New Constitution of TurkdSolitical Science
Quarterly, Vol. 40, Issue 1, Mar./1925 pp. 73-10081.
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liberate their Caliph from the captivity of the il Powers® On 10 August
1920, the Ottoman Empire signed the ignominiousc@®d&aeaty in one of
the exhibition rooms of the famous china factorySavres’ The long

struggle to create a peace treaty with the Ottomapire ended, but the
Allied Powers soon found they could not achieverthiens. The fact of the
acceptance of Allied peace conditions caused anemsm revolution of
feeling in Turkey against the regime that accepted-urthermore, the
widespread indignation opened the door to stremgtifie moral power of the
national movement leaded byt ATURK.

2.1.1 The Lausanne Treaty

The above mentioned political occurrences shoutdeshoulder with
ATATURK organized an independent army of Turkish natishaésistance.
The Army succeeded in arresting the Greek armyemar, the Army of
Turkish Independence won a crushing victory at Buydunar and reoccupied
Izmir completing the reconquest of Anatolia frore #nemy, and soon made
operational movements in Thrace. By the spring @221 the Allies were
voluntarily seeking to revise the treaty in favadrthe Turks, and a total
Nationalist military victory in the summer of 1922sulted in the negotiation
of a new peace treaty at Lausanne. The Treaty ofdrane was the only
World War | peace treaty that was truly negotiatetween victor and
vanquishedThe Treaty of Lausanne renovated the respectfatriational
status of Turkey under Article 1, “From the comingp force of the present
Treaty, the state of peace will be definitely réabished between the
British Empire, France, Italy, Japan, Greece, Romand the Serb-Croat-
Slovene State of the one part, and Turkey of theeropart, as well as
between their respective nationals. Official relas will be resumed on both
sides and, in the respective territories, diplomatand consular
representatives will receive, without prejudicestch agreements as may be
concluded in the future, treatment in accordandé thie general principles
of international law® Article 28 contained the other important goal toé t
National Pact, as follows, ,Each of the High Coaotirg Parties hereby
accepts, in so far as it is concerned, the compédielition of the
Capitulations in Turkey in every respett.”

%% |bid. p. 252.
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2.2 Abolition of the Sultanate

After the international status of Turkey was sefftlATATURK began his
internal reforms. His aim was to turn Turkey intd\e@stern-style state and
the Turkish people into a European nationTAAJRK expressed his
intentions with the words, ,Our point of view, whitcs populism, means that
power, authority, sovereignty, administration sldoé given directly to the
people, and should be kept in the hands of thelpg®pOn 1 November
1922, the post of Sultan was abolished by the GNattbnal Assembly, and
as an indirect result of that, the Ottoman Empiees wextinguisheff. This
decision was explained as follows, ,, The PalacénefSublime Porte having,
through corruption and ignorance, for several aggguprovoked numerous
ills for the country, has passed into the domairhigtory. Recently the
Turkish nation, the real master of its own dessnithe founder of the
Ottoman Empire, revolted against its foreign enemiie Anatolia and
undertook a struggle against the Palace of theirBabPorte, which took
sides with its enemies and against the nation tlaatdend it constituted the
Grand National Assembly of Turkey its GovernmentThe sovereignty of
the Sultan is assumed by the nation; executive legidlative powers are
conferred upon the nation. ... The former Ottoman inipas collapsed and
in its place the new national Turkish State is emhlinto being,*” The
conservatives assumed that there was no altern&tiva constitutional
monarchy under the Ottoman dynasty and the Caliiph spiritual powers
would continue to rule as head of state; that iy wiey agreed to the
abolishment of the SultandteThus the institution of Caliphate still existed.
Pursuant to Article 2, the Caliphate belonged ® @itoman House, but it
also laid down that the Caliphate rested on th&iShrstate. In addition, the
Grand National Assembly would choose as Caliph abe of the Ottoman
dynasty, who was in learning and character mosthyand fitting® On 17
November the last Sultan of the Ottoman EmpireHMED VI VAHIDETTIN,
did not wait for the Assembly’s judgement of hiari@ing and his character,
and slipped out the palace and boarded a Britisehi@g on which he fled to
Malta®® After that, the Assembly declared thadMDETTIN was deposed,
and his cousin BDULMECID (1922-1924) was elected as Caliph by the
Grand National Assembly.

% Lewis, Bernard op. cit. p. 257.
¢l Mead Earle, Edward op. cit. 84.
%2 Ibid. p. 84-85.
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2.3 Abolition of Caliphate and Proclamation of theRepublic

After the abolition of the SultanatATATURK had to face the next stage
of political struggle. TheAssociation for Defence of the Right of Eastern
Anatolia and Rumeliaerved well during the War of Independence, but fo
the support of internal revolution, they needed ditipal instrument.
Therefore AATURK strived to transform it into a real political pacalled
People’s PartyOn 16 April 1923, the Grand National Assemblyjahhhad
grown from a ,rebellious band” to a national Parient, disbanded itself
after a several-year preparation for the first edattion, in order to be able
to represent sovereignty in exterior and interrel. The elections were
held in June and the new Assembly with 286 depuesied its session on
11 August. The new Assembly elected$tAFA KEMAL as President of the
Republic, before the definite announcement of #public was mad®.On
23 August 1923, the Assembly ratified the Lausahmaty. There was only
one binding tie between the newly formed state #wedOttoman Empire,
namely the Caliphate. ASMET®” wrote in his memoir it was a logical and
necessary step towards a republic, “We encountiredjreatest resistance
when we abolished the Caliphate. Abolishing theeBalte had been easier,
as the survival of the Caliphate had satisfiedpghdisans of the Sultanate.
But the two-headed system could not go on for eltenourished the
expectation that the sovereign would return untlerguise of Caliph (...)
and gave hope to the Ottoman dynasty. This is ey abolition of the
Caliphate (...) had deeper effects and was to bedbmenain source of
conflict.”® In late October after carefully prepared politizsnoeuvers, the
following constitutional amendments were proposgakernmental form is
republic, the President of the Republic of Turkeglected by the Assembly
and the President is the head of the state. Afterrsh of debate the
amendments were voted by 158 deputies with seabsiéntions. ATURK
was elected as first President of the Republicwkiye. It was proclaimed
all over the country and greeted by a salute of diis®® On 1 March 1924,
ATATURK opened a new session of the Assembly and suggtsts main
points to be supported: safeguard and stabilizatibthe Republic; the
creation of a unified education system; the neeglearise and elevate the
Islam faith, by rescuing it from the position ofpalitical instrument, to
which it has been accustomed for centuri@dhe right interpretation of the
third point led to the decision of 3 March 1924,enhithe Grand National

% Ibid.
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Assembly exiled the Caliph along with all other niems of the Ottoman
dynasty from Turkish territory. The Caliphate wasnfally abolished, every
allusion to the Caliph was omitted fro8elamlik (Official State Pray on
Friday), and the favour of God was implored for tiaion and Republic
instead”* Thus there was no more shackle in the way of gprinto earth of
a new independent state and nation with a new @atist.

3. The Constitution of the Republic of Turkey, 1924

The Constitution of the Republic of Turkey, commbsé Article 105 and
divided into six sections, was voted and publisbe®0 April.”® Pursuant to
Article 105 the Constitution should come into forcemediately upon
proclamation. Under Article 104 the Constitutionnaw of 1878 together
with its amendments and the Organic Law (with otwerds theNational
Pac) of 30 January 1921, and the amendments theredcelip were
annulled. The possibility of amendments to or modificatiorfstioe new
Constitution might have been made only upon théoviehg conditions,
“The proposal to amend must be signed by at leasttloird of the total
number of deputies. The proposed amendment musitelbeafter discussed
by the Assembly and adopted by vote of two-thirfithe total member of
deputies.” (Art. 102.) Same Paragraph, howeveruded any proposals to
alter or amend Article 1 of the Constitution, spgog that the form of
government is Republic.

3.1 Fundamental provisions

The Fundamental Provision of Section | declaredl ttiea Turkish State is
a Republic (Art. 1), and the sovereignty belongtheut restriction to the
nation (Art. 3). Article 4 enunciated the bedrock smvereignty: “The
Turkiye Buyuk Millet Meclis{Grand National Assembly of Turkey) is the
sole lawful representative of the nation, and @sesc sovereignty in the
name of the nation.” According to Article 5 the idgtive and executive
powers are vested in the Grand National Assemblyilstvindependent
tribunals wielded the judicial power that is dedvieom the Grand National

" Mead Earle, Edward op. cit. p. 84.

2 Lewis, Bernard op. cit. p. 264.

3 Source of all citation of the Constitution of tRepublic of Turkey promulgated in
1924 is based on Mead Earle, Edward: The New Qatisti of Turkey. Political
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Assembly, and constituted in accordance with tiae(lart. 8). Although the
Constitution of 1924 stated that the religion of ffurkish state was Islam
(Art. 2), this provision was abolished in 1928 amalf act of the process to
tend towards the secular stéte.

3.2 The legislative power

The legislative power was exercised directly by tBeand National
Assembly (Art. 6). Article 26 determined the scap@uthority of the Grand
National Assembly. ,The Assembly itself executes tholy law; makes,
amends, interprets and abrogates laws; concludesntons and treaties of
peace with other states; declares war; examinesdifieés laws drafted by
the Commission on the Budget; coins money; acaaptsjects all contracts
or concessions involving financial responsibilitlecrees partial or general
amnesty; mitigates sentences and grants pardongediégs judicial
investigations and penalties; executes definitiventences of capital
punishment handed down by courts.” Initiation di$ation rested with the
members of the Assembly and the Cabinet (Art. LByislative elections
had to take place every four years (Art. 13), ahd Grand National
Assembly should meet every year on the first dajNo¥ember, without
convocation (Art. 14). Holding the office of depuwynd other public offices
simultaneously was prohibited by Article 23.

3.2.1 Members of the Grand National Assembly

Article 9 and 10 declared that the Grand Nationaseinbly was
composed of members elected by the nation, in conitip with the electoral
law, and every Turkish citizen over the age of t#gh possessed the right to
vote at legislative elections. Whilst to be eligilib election to the Grand
National Assembly, candidates had to be over the cgthirty (Art. 11).
Under Article 12 there were some restrictions. &essineligible to be
deputies were: those in the service of foreign ppwho were condemned
to penal servitude and convicted for fraudulent Kpaptcy, persons
acknowledging foreign nationality, people who hazkt deprived of their
civil rights and citizens who could not read anditevrin the Turkish
language. It was declared and guaranteed thatldégés elections would
take place every four years and members whose lemnexpired were
eligible for re-election. It is noteworthy that éadeputy had the obligation
to represent not only the constituency which hadted him, but the whole

™ Lewis, Bernard op. cit. p. 276.
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nation (Art. 13). On the day of deputies’ admisstonthe Assembly, the
representatives had to take the oath prescribekttite 16, ,| swear before
God that | will have no other aim but the happinessl safety of the
fatherland and the absolutely unrestricted sovatgigf the nation and that |
will never forsake republican principles.”

3.3 The Executive Power

The Assembly exercised the executive power thrabghntermediary of
the President of the Republic, whom it elects, #immdugh a Cabinet chosen
by the President of the Republic. However the Asdgmontrolled the acts
of the government, and had the right to withdrae power from it (Art. 7).
According to Article 38 the President of the Repmbhfter his election
should have to take the following oath in the pneseof the Assembly, ,As
President of the Republic, | swear to dedicate thymeclusively to the
respect, defence and execution of the laws of tepuBRlic and of the
principles of national sovereignty, to devote ajll afforts loyally to assure
the happiness of the Turkish nation, to contendh wit my strength against
every danger which may menace the Turkish statehdéosh and defend the
glory and honor of Turkey, and in general to condugself so that | may
never fail in the performance of the duties withahh am entrusted.”

3.4 Public Law of the Turks

Section V (Art. 68-88) set out the public law oktfurks. Article 88
accounted for the expression “Turk” that standsthae title of the fifth
section instead of the term citizens or subjecihe* name Turk, as a
political term, shall be understood to include @tizens of the Turkish
Republic, without distinction of, or reference &xe or religion. Every child
born in Turkey, or in a foreign land of a Turkisdtter; any person whose
father is a foreigner established in Turkey, wheides in Turkey, and who
chooses upon attaining the age of twenty to becararkish subject; and
any individual who acquires Turkish nationality kyaturalization in
conformity with the law, is a Turk.”

The population of the Turkish Republic was far mbomogenous than
the population of the Ottoman Empire. However, ¢harere still some
religious minorities, such as various groups ofi€tans and Jews. Within
the Muslim population of Anatolia, there were ethrdifferences, for
example Turks, Kurds, Laz, Circassians, etc., aifftrdnces of sects.
Whereas religion united the Sunni Muslim populatéhring the Ottoman
Empire, and the absence of a cultural and a reigyipolicy eased the
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differences between people most of the time. Th@oitance of religion was
reduced in the state and society, so the Islarh fuld no longer be the
basis for unifying the nation. ATATURK’s solution the problem was to
define an entity called Turk and urge the citizénsunite around it.
Although ATATURK was a nationalist, his nationalismas not based on
race, but limited by the boundaries of Turkey apdroto all citizens. It was
a quick and practical solution to the problemsreate a new identity and a
culture which would cut its ties with the undesleakections of its past.
Now the peoples of the new Republic had to unifyuad “Turkishness”
which, as defined by ATATURK, emphasized the cdityreof being a
Turkish citizen, and took no account of the origifists constituent people.
Anyone who carried a Turkish identity card and edllTurkey his or her
homeland was a Turk. Hence, being a Turk was atignesf citizenship
rather than of race, and in theory, Atatlirk’s maaissm disregarded
differences in race and religion. “Proclaiming cglés Turk thus became a
badge of pride and the key to full membership ef skate, rather than the
social stigma it had been under the OttomanATATURK summarized
and expressed his idea on nationhood with the phtle Mutlu Turkiim
Diyene” (Happy is the one who calls himself a Turk); a geratill to be
found on the walls of important official buildingsd statues.

The first Article of this section stated that, “Aditizens of Turkey are
endowed at birth with liberty and full right to tea@joyment thereof. Liberty
consist in the right to live and enjoy life withooffense or injury others.”
The only limitations on liberty were those impodedthe interest of the
rights and liberties of others, and limitations @idohave been defined only
in strict accordance with the law. As the GilhamicEpromised in 1839,
almost hundred years before, the life, the propén honour, and the home
of each and all were inviolable (Art. 71). In aatamce with Article 39 of
the Lausanne Tredfyas an international guarantee for all citizentheei
Muslim or non-Muslim, Article 69 declared that “Allurks are equal before
the law and are obliged to respect the law. Allifgges of whatever
description claimed by groups, classes, familiesl andividuals are

'S Atatiirk has been accused of hidden racism andfffeal argument used by the
state against those who accuse him of racism is tharkishness” in Atatiirk’s

sense was never related to race. Two importantrdiguduring the foundation
process of Turkish nationalism and who inspiredtifita were racially non-Turks,
namely Ziya Gokalp (ethnically Kurdish) and TekilpAMoiz Kohen; ethnically

Jewish). For a sample of this official argumente séetkin, Cetin: Atatlrk

Milliyetcilyi ve Terror. Yeni Forum, Vol. XIV, No286, 1993, pp. 55-56.

8 Turkish nationals belonging to non-Moslem miniest will enjoy the same civil
and political rights as Moslems. All the inhabitaof Turkey, without distinction of
religion, shall be equal before the law.” http://wilv.byu.edu/index.

php/Treaty of Lausanrj®5.06.2013
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abolished and forbidden.” No one might be molestedaccount of his
religion, his sect, his ritual, or philosophic cations (Art. 75). Article 72
and 73 embraced the principle leibeas corpusThis section expressed the
freedom of speech, of the press, of movement, w@friey into contracts, of
assembly, of association, of labour, of incorpomtiof conscience, of
thought and the inviolability of the secrecy oftées and telephone
communications. As obligation for the citizens paytaxes, in conformity
with the law, and primary education were determi(fedl 84-85; 87).

3.5 The Council of State

The Constitution did not contain any special seitor the Council of
State, because its duty and operation were notlglearked out. The roots
of the institution of the Council of State can beced back to the beginning
of Tanzimat. The Council of State was transformednftheMeclis-i Vala-i
Ahkam-1 Adliye(Supreme Council for Judicial Regulations). Ther@me
Council was established during the reign of MAHMUID and developed
after the declaration of the Giilhane Edict, budrlalivided, according to the
duties conferred upon them, into two councils. @hehose councils was
called theMeclis-i Ali-i Tanzimat(Supreme Council of the Reforms), while
the other maintained the name of the Supreme Cluoci Judicial
Regulations. The French Ambassador in Istanbul, Siénm Bourrée
suggested to the Grand Vizier that the Ottoman adination should be
strengthened with liberal organizations. He alsmnemended that a council
like the Conseil d'Etat of France should be esthbli to represent the
Muslim and the Christian in a common bddyrhe Council of State which
had developed into an advisory and examining bagiynd the Ottoman
Empire was duly abolished like all other organimadi of that era on 4
October 1922. During the War of Independence ahoviing the first years
of independence, the duties undertaken by the Glooh&tate by various
laws were carried out by a special committee witthia Grand National
Assembly. Ultimately, need for a Council of Statessrongly was felt that
Article 51 of the Constitution of 1924 ordered thstablishment of the
Council of State once agalhThe Council of State was really re-established
on 23 October 1925. However the President and #mabars of the Council
of State were not elected until 23 June 1927. At thme the Council of
State was composed of four divisions, one beingd&ial division and the

;; Council of State. http:/www.danistay.gov.tr/%5/#tstory.html[011.05.201P
Ibid.
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other three being administrative divisions: Divisiof Reforms, Division of
Territorial Affairs and Division of Finance and RigbAffairs.”®

3.6 Summary

There is no doubt, the Constitution of 1924 was a@atic in spirit, but
it was a “Rousseauist”, or majoritarian conceptlemocracy, rather than a
liberal democracy based on an intricate systemhafcks and balances.
Whilst the Constitution was the culmination of arsm¢han a century long
struggle against the Sultans, it is not surpristhgt the revolutionists
thought that there would be no need to protectnidwion against its own
representatives. The majoritarian concept holdd Hwvereignty is the
general will of the nation, and it is absolute, itglble and infallible.
Limiting the powers of the assembly would be tarant to limiting the
sovereignty of the nation. The drafters were nffigently aware of the fact
that the tyranny of a majority was just as possidmel as dangerous as
personal tyranny. Lack of constitutional checks bathnces did not cause a
problem during the single-party years lasted toldie 1940’s, when the
weakness of the Constitution became obvf8us.

” Ibid.
8 Gzbudun, Ergun op. cit. p. 22.
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Taxation of electronic commerce - are the current
rules appropriate to tax electronic commerce?

ROzsA, PIROSKA

ABSTRACT In my article | make an attempt to represent thanges
brought by the Internet, which are the greatestnecoic developments of
the 20th century in our business life and also ¢hallenges caused to tax
authorities. | would like to give an insight, inetffirst part, into electronic
commerce and e-retailing. In the second part | eatd tax problems and
the world’s response to them. From my point of yviegood article gives a
wider picture of relevant issues and tries to dnh in context. It does not
only examine a problem by itself as when we giwgcado a client as legal
experts; we also need to take different factors adcount. As it was stated
in the case of Hurlingham Estate v Wilde and Partive which the judge
said that no business decision should ever be takisnaccount without
considering its fiscal consequences, and no prafieakadviser should offer
advice without addressing the fiscal side of theecd egal advisors need to
make sure their clients are informed and have readanformation about
the fiscal consequences of their probfem.

The new form of retailing brought quite a few peahk that | would like
to elaborate on here, but we need to bear in mivad €ach of them by itself
would deserve a whole article.

| would like to provide some preliminary thoughtirst of all, the
academic literature that | could find is very narr@ooks and journals with
the title or subject of electronic commerce norgnaay only few words
about electronic commerce and then continue explaithe traditional
taxation and leave out the electronic commercdit@xguestions.

Secondly, thanks to the nature and the featuredeatronic commerce
there are situations that countries cannot hangléhbmselves. Economic
activities have become really mobile and borderl€aobal features of
electronic commerce challenge legislators andegeallworld. Governments
need to keep pace with new technological and nomAt@ogical
developments.

The final point is that the Internet makes tax extibn and fragments
corporations very difficult, and makes it easy tlocate companies,
eliminate locations and business activities. Neadpcts have appeared that

! Hurlingham Estate v Wilde and Partner [1997] LlsyReo 525.
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lack the features on which the tax system has badn Tax administration,

attribution of profit, transfer pricing and class#tion of income and many
more tax areas need to face issues caused by oaliectlevelopments.

Despite the significant challenges law makers gguiek responses to the
changes. As we will see, they have tried to adjustexisting system and
have not tried to create brand new rules as thpree to the challenges.

1. Changes generated by the Internet

The Internet has brought important changes in erand challenged
both businesses and governments. It has changelbgalr economic and
social life as | mentioned in my introduction. Tldevelopment of
information and communication technologies modifiie nature of
retailing and conducting business and it transfarrtiee way business is
carried out. It created new models and consumjtadnts which all have an
effect on the tax world. That is the reason whyolld like to detail them in
this section.

First and foremost, vendors gained a new bordedesa to sell their
products and services all over the world. It helpe@dpen up new markets
and made the globalisation of the retail sectockpr. New competitors
have appeared as there are now global companiesirentnew markets
beside the local players.

Secondly, new products entered the market e.gwaodt Customer and
consumption habits have changed. It provides a werywenient way of
shopping. We do not have to go out of the houskbutp food, clothes or
electronic goods. We can shop online on our P@sopes or, now one of the
most popular, shopping on our smart phones. We awsephones for
browsing more and more frequently. The mobile me¢traffic compared to
the total internet usage increased from less tBartalover 10% by 2012.
The costumer is provided with the opportunity tonpare prices, to find the
best place to shop and to reduce the price ofék@atl products. One of the
most important features of the new space is thaesgcan be easily located
anywhere and this location is generally unknowris Bpace is owned by no
one and cannot be controlled by anybody or any lehdnternational
organisation.

Thirdly, new business models were created. Stakehelcan arrange
their business activities more easily and a laefag here is no slowdown in
the business world these days. It operates 24/%veMer, the biggest

2 Global perspectives on retail: online retailingysBman and Wakefield Research
Publication, 2013 www.ecommercefacts.com/resea@dl¥®7/report-online
retail/index.xml [09.08.2013.]
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challenge, which relates significantly to taxatiag, that the traditional
retailing has a physical presence. Today servieesbe delivered without
physical existence and we can receive goods tha haver had physical
features. Taxation needs to face that issue becaitheugh it was
established on the base of physical existence,ofotgods or services are
intangible in the 21st century. This change cartt@t monetary, fiscal and
political autonomy of any state. Another benefititd business model is that
business owners do not need a shop to carry ouwtatigvities. Therefore, it
reduces the costs of running a business e.g. ripnerbills and fewer staff
to pay.

In conclusion, thanks to all the above mentionednges, the internet
challenges all areas and branches of law. Lawyerd no deal with
consumer protection, data protection, intellecpuralperty rights, electronic
contracting and electronic payment methods and fronpoint of view, one
of the most important challenges is the taxatioonrdine retailing. The topic
is very problematic because the sovereignty of unty and globalisation
need to face each other. The main aims are to avwidtaxation and also to
avoid double taxation.

2. Definition of electronic commerce

There is no generally accepted definition of etmutt commerce, but
there is one common or mutual feature of the differdefinitions: it is a
transaction delivered by electronic medrBasically, it means conducting
business activities and transactions over commagvorks.

E-commerce — according to Eurostat, the statistiffade of the European
Union - is trade (selling and purchasing) in go@uagl services whether
between businesses (B2B), households, individuBBC(and C2C) or
private organisations through electronic transastioover computer
networks! Orders of goods and services are sent over compata/orks,
but payment and delivery is not necessarily coretlionline’

OECD has almost the same working definifioB-commerce or online
retailing transaction (I use them as synonyms indisgertation) is the sale
or purchase of goods or services over computer atetlinetworks as we

% Bevers, Gwen: Value added tax and electronic comenkn: British Tax Review
2001/6. p. 449.
4 European Commission: E-commerce statistics htgpleurostat.ec.europa.eu
[statistics_explained/index.php/E-commerce_stati§01.06.2013.]
> European Commission: Glossary: e-commerce htgm/éirostat.ec.europa.eu
[statistics_explained/index.php/Glossary:E-comm@®e06.2013.]

Measuring the information economy http://www.oeecd/sti/ieconomy
[2771174.pdf [03.06.2013.]
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normally call the Internét.Exchanging goods, services and information
through electronic networks is also part of e-commm@ Orders received or
placed over phone, fax, letters or emails are eeduTherefore, the method
by which the order is placed or received has ingra when we would like
to determine whether a transaction is an onlinestxation or not. Typical e-
commerce activities are: online shopping, bookitights and holidays.
Easier access to the Internet, improvement of #gcaimd improvement of
different secure payment methods contribute togttwevth of e-commerce
significantly. More and more businesses and ent&Epiare connected to the
Internet. It is not only the e-commerce that haggaificant importance, but
businesses manage their supply chains, logistidglestribution and manage
also production processes over online networks.céfealso mention here
finance, marketing, or human resources that areagethonline.

The “electronic commerce” term is defined - by tiéorld Trade
Organisation- as the production, distribution, negirlg, sales or delivery of
goods and services by electronic means.

The European Union also tried to define what etedtr commerce or
transaction can be in the e-commerce direcfivies definition is: ‘any
services normally provided for remuneration, at istahce, by means of
electronic equipment for the processing or storagjedata, and at the
individual request of a recipient of the servicdf’is a commercial activity
which involves computers and networks where thastaation takes place
between the parties at a distance without even igdlygpresence or
connection. New features of commercial activity tirat it involves lots of
intangible goods or services.

Another significant source of e-commerce taxatisrthe Internet Tax
Freedom Act of the United States, which states ¢lexitronic commerce is
“a transaction conducted over the Internet or thioulgternet access,
comprising the sale, lease, licence, offer, or gl of property, goods,
services, or information, whether or not for corsation, and includes the
provision of internet access”.

" Fredriksson, Trojnborn: E-commerce and developméiip://www.wto.

org/english/tratop_e/devel_e/wkshop_aprl3_e/freadok_ecommerce_e.pdf
[02.06.2013.]

® Conference on empowering E-consumers: Strengtherimsumer protection in
the Internet economy http://www.oecd.org/ict/ecanstconference/44047583.pdf
[04.06.2013.]

° World Trade Organisation: Work programme on etettr commerce http://www.
wto.org/english/tratop_e/ecom_e/wkprog_e.htm [0&20863]

1% Directive 2000/31/EC of the European Parliamernt ahthe Council on certain
legal aspects of information society services

1 Walden, lan: Regulating electronic commerce: Eariopthe global E-conomy. In:
European Law Review 2001/26. p. 529.
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The European Commission differentiates betweencdiamd indirect
electronic commerce. We can talk about direct edeat commerce when
the customer orders and pays online and the iHtengioods and services
are delivered online. Indirect service is whendhger and the payment take
place through the Internet, but the goods are Idmgand delivered
physically*?

| would like to mention only one definition fromdlacademic literature.
According to Doernberg and Hinnekenglgctronic commerce refers to a
wide array of commercial activities carried out dmgh the use of
computers, including on-line trading of goods aedvices, electronic funds
transfers, on-line trading of financial instrumen&dectronic data exchange
between and within companie$ It includes the use of computer networks
to facilitate transactions involving the productiatistribution, sales and
delivery of goods and services in the marketpfade.is a new way to
conduct business that includes marketing, advegisirdering, processing
orders and payment. Basically, it means computerolwement in
conducting business in a way that helps to satitsfstomers in a more
efficient and effective way.

Normally a typical transaction can be divided iBtdifferent stages. The
first stage is when the customer gathers somendtion about the wanted
product or service. In the second stage, the raasaction takes place when
the purchaser selects the product, orders it aysl foa it. The third stage is
the delivery*®

Every part of a business became more effective casttefficient with
the help of the Internet e.g. outsourcing, deliyemgrketing and distribution.
It created lots of opportunities and benefits bdtin businesses and
consumers. It developed a new space to perfornfashioned/traditional
business functions. It absolutely abolished theidyar between countries and
continents. It generated new distance selling spdoe parties do not see
each other, very often they are not even in theeszountry.

3. General legal background of e-taxation

WTO, OECD and the EU realised the potentials arddéingers of the
new opportunities, so they started dealing witlerimét governance in the

2 European CommissionCommunication: A European Initiative in Electronic
CommercgGreen Paper) COM (97) 157, April 15, 1997.

3 Doernberg, Richard — Hinnekens, Luc: Electronienoterce and international
taxation, Kluwer law international, 1999 p. 3.

1 |bid. p. 45.

'3 | esguillons, Henry: Foreword. In: Internationaldiess Law Journal 1998/3. p.
275.
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90’s. It is necessary to create e-rules at natiandl international level as
well. Countries and different international orgaisns need to keep up the
pace and adopt measures that can keep the comgratitis of a market in a
knowledge-based economy. The international commugdlised they need
to review the existing tax system because the retecreated new business
models. The international society became aware él@mmerce had the
ability to undermine tax principlé§.Therefore, an urgent action had to be
taken.

There were debates about the way in which eleactrmmnmerce could be
taxed. The question was: what can be the best@olot way to regulate the
taxation of electronic commerce? The options weefollowing: regulation
either with new tax rules or with traditional pripies adjusted to electronic
commerce, non-regulation or self-regulation. Thst foption was not to tax
this form of commerce to help the new sector toettgvy and strengthen its
position in the economic world, so the sector stidod left tax free. Another
way could have been to introduce new taxes onrelgict commerce. The
third option was to apply the existing system tec&bnic commerce
because it was only a new space to commerce amkeaaed to stick to the
principle of neutrality” Finally, the last option could have been a kind of
non-regulation by governments or international orggtions, but they could
create moral codes or principles and leave theosdot create their own
rules. The base of no taxation was that in theygadrs, e-commerce might
need some support to develop. The third optiorbleas chosen.

The USA is a good example of one way to regulaetadnic commerce.
The United States left electronic commerce tax foee while to support its
development. The Supreme Court supported that waydking a decision
that states can collect taxes from businesses ibrilyey have physical
presence or nexus in that state. As a consequeffdie retailers found
themselves in a very disadvantageous position Isecthey had to pay tax
despite the fact that online retailers did not pay. The practice changed
when the court decided that a company needed tdagagithough it had no
presence in the given state. The case concernedeBorwhich used
Amazon.com and its own website to sell its prodiftishe company sold
products in California where it had no premisespleyees or accounts.
Therefore, in accordance with the old practiceautd not have had to pay
tax. An argument could be started whether it iseBsary to tax e-commerce
or not.

6 E-commerce: impacts and policy challenges httpaiivoecd.org/eco/outlook/
2087433.pdf [02.06.2013.]

" Doernberg, Richard — Hinnekens, Luc op. cit.

'8 Frieden, Karl: Cybertaxation, The taxation of Hrperce. Arthur Andersen,
2000
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OECD has a major role in and influence on estainigsEU rules since
all EU members are members of the organization. UAIQ, which is part
of the United Nations, also assists governmentsprieparing for the
harmonisation of the legal framework of e-commerde. includes
representatives from private and public sectors igdask is to provide
information on trade.

As | have already mentioned, the international comity started to
handle the question in the 90’s. The OECD hadiist €Eonference on this
subject in Finland in 199*%. The international organisation identified the
danger and problems of electronic commerce likengmity, easy access to
offshore centres and enforcement probléhis. Ottawa, general principles
to be applied to e-commerce were agreed on. Thesdha following:
neutrality, certainty, efficiency, simplicity, efféveness, fairness and
flexibility.” The OECD made model treaties to try to harmoniee tax
regulation of the member states. For instance, rdoap to the OECD,
income taxation depends on the place of the reseeor in the case of
companies it depends on the place where the compasestablished or the
place of permanent establishment. Whereas in tlse oh consumption
taxes, like VAT or sales taxes, there is a grovterglency to tax in the place
of consumptiorf? In accordance with the OECD Model Tax Convention,
foreign income or profit can be taxed in that cowrit it arises from the
activity of a permanent establishment which isxadiplace of business. It -
generally speaking - includes an office, a brancha dactory. However,
mobile places are excluded from that definitioneThatures of a PE: the
existence of a place of business, the place ohkasimust be fixed, carrying
the business through the permanent establishmdrithwisually means
personal involvement.

To present a complete picture, it should be ndtatdleside international
resolutions, double taxation treaties have alsm loeeated in the interest of
some harmonisation and the employment of similgr@aches. In these
treaties most countries recognise the same taxiplés following the
OECD Model Treaty. Although the countries recogriiee same principles,
the charges vary, which challenges tax authoréres gives the opportunity
to taxpayers. We also need to bear in mind thaethee exceptions. For

9P C.A. Keith Stuart, D. Von Mecklenburg: Intert@xation, electronic commerce
and the main trading notions 1999/5. C.T.L.R. (8.13

% Hickey, Julian: The fiscal challenges of e-comreetn: British Tax Review,
2000/2. p. 91.

“Tax and e-commerce by OECD, Tax administration espef electronic
commerce: responding to the challenges and oppbesinhttp://www.oecd.
org/ctp/treaties/1923272.pdf [03.06.2013.]

22 E-commerce the key to avoiding global divisionphfivww.out-law.com/page-
2171[12.06.2013.]

171



ROzsA, PIROSKA

example, normally UK treaties follow the OECD Modekaty, but there are
exceptions. Where the UK uses the model treaty, caa use the
commentary of it which helps us to find the rigiisaer to the questions
raised by a case. However, countries can have vagmrs and have
alternative interpretation of the articles.
As a consequence, it is generally accepted andraggndrue that

electronic commerce is treated in the same wayoasal retail, but what
happens if there is no economic parallel in tradii retail*

4. Policy challenges

The Internet presents regulators with difficultidshas features that can
challenge policy makers. In this section | wouletlto point them out.

The Internet comes with anonymity. It is gettingrenand more difficult
to identify parties and transactions. Authoritieed to monitor and identify
customers and transactions because different taxpggay different taxes on
different transactions.

For businesses, the Internet gives opportunitiegniiigate their tax
obligations. These possibilities include that thegn find low tax
jurisdictions or can give change for the re-chamasation of an incom#.

Electronic commerce means that businesses cantepkraugh multiple
servers through different jurisdictions and compancan fragment the
economic function of their business. A company albocate its functions in
different jurisdictions where it is either not talxer taxed at a very low rate.
International supply chains and outsourcing arerokiey issues. In that case,
different phases of production take place in défgrcountries. So activities
with different risks can be allocated to be perfedmunder different
jurisdictions, which gives the opportunity to Idess.

The problem with e-commerce is that it has a glotsUure and since
different countries have different rules and raths, same transaction can
fall under different rules. It can create extratsof companies and
businesses to get to know the rules of differemgglictions.

Major issues in relation to taxing electronic comoee

= To determine the jurisdiction (legal authority oftate) that has right

to tax has become quite difficult. The determimai®normally based
on some kind of physical presence of the taxpdydrone of the most

3 lvinson, Jonathan: Overstepping the boundary- HmvEU got it wrong on e—
commerce 2004/10 E.B.L. p. 7.

2 Ahmad, Nehaluddin: The tax net and the challengesed by e-commerce: a
critical examination’ 2008/14. C.T.L.R p. 230.
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important features of electronic commerce is thdaéks physical
existenc&

= Attribution of income; concept of PE: attributiod mcome is an
essential feature of taxation. It needs to behatted to get taxed.
Without it an income can escape from taxation atiians. The
concept of PE is important because if a compampisestablished in
a country, but has PE, authorities need to ateilaut income to a PE
to get taxed. Therefore, if a state cannot estaltie existence of a
PE, they cannot attribute an income. So, it stayisont getting taxed.
The question is whether a server or a website canabPE in
accordance with the traditional definition of pemaat establishment.

= VAT: in case of VAT, the question is who can colldee VAT, which
services and goods can be subjects of that indisg¢ctwho needs to
pay it and where it needs to be p&id.

= Classification of income: it is significant to ckify the income and e-
commerce raised questions regarding that it cafihah tax law
terms. New products like software and downloadingsim entered
into the market, and they were difficult to be gatgsed whether it is
goods or services. Incomes need to be classifieause different
incomes can be taxed in different ways and in atmure with
different tax principles.

= Erosion of tax base: natural and legal personsgotmeduce their tax
obligation and pay less tax. The easiest way isttiey reduce the tax
base. The Internet gives opportunity for “forumgbiag”. Businesses
can divide their businesses into different parid alfocate these parts
to low tax jurisdiction countries or where they dard lenient rules
and/or better treatment.

= Tax enforcement mechanisms and administrationatarinistration
and enforcement have also become more difficultesialectronic
commerce lacks physical presence. Its global antimational nature
also contributes to confusions.

= Tax havens: tax havens are countries where thame @bligation to
pay taxes or on a very low base. Stakeholders eaityeestablish
companies there and conduct business activities fhmse countries,
which is even easier through the Interfiet.

= Transfer pricing: multinational companies can reduiheir tax
liabilities with transfer pricing which means thhey need to conduct
their business activities within the company as tliky were
independent entities. With the help of the Interrieis even more

% Hickey, Julian op. cit. p. 91.

%6 Ahmad, Nehaluddin op. cit. p. 230.

2 McKeown, Patrick — Watson, Richard: A guide to terld Wide Web and
electronic commerce, Version 2.0, John Wiley andsSinc. 1997
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complicated to follow transactions within an intional company.
Therefore, they can play with rules.
As we can see there are serious taxation problemsected to electronic
commerce. These problems need to be solved. Inatticde | will not be
able to elaborate on all these issues. | will fanagnly on VAT.

5. Problems with the major taxation principles

There are two major tax principles related to tawbgch are the source
and the residence principles. These two elemeniatefnational taxation
help to determine who can tax arising incomes.rivational allocation on
taxing rights depends on the personal and teritbnks between the natural
and legal person and the state; this link can fjugtie right to tax an
income? It is accepted that personal attachment to the stn justify the
full taxation on a person’s income arising worlde:id

Due to electronic commerce, to apply traditionah@ples is becoming
difficult. Problems arise when a person residingme country earns money
in another country because in that case, both desrftave the right to tax
that person or company/businédsThe Internet makes it easier to earn
money in different countries. The problem is thmeavith companies; they
are incorporated in one country, have branchesadthar country, work with
an agent in a different country, and have a welmsite website with server
in a fourth country. So the options are uncountalrd escaping from or
mitigating tax obligation is easier in the elecioworld. Two main tax
principles are in conflict: the residence rule dinel source rule. Sometimes
in the traditional retailing, it was also difficuldb determine who can tax
income, but the activity of OECD helped a lot. Tdydstence of the new
electronic world caused geographical issues ana évé is clear which
country can tax an income, it is not easy to detegrthe tax rate to levy on
the income as it depends on the type of the incd@iféerent tax rates are
charged on royalties, dividends, interests, reimeabmes or payments for
goods and services.

Tax liability can depend on residence. Accordingthat theory all
residents of a country are liable to pay tax, nesidents pay tax on income
and on the profit of the business which ariseshentérritory of that country,
or the profit is attributable to a permanent esshbhent situated in the

% Schon, Wolfgang: Persons and territories: on thecation of taxing rights,
British Tax Review 2010/6. p. 554.

% Hedley, Steve: The Law of Electronic Commerce #reInternet in the UK and
Ireland. Cavendish Publishing, 2007

174



Taxation of electronic commerce - are the currelesrappropriate to tax electronic...

country®® An example of that is from the UK through the cas€olquhoun
v Brooks , where it was held that income tax hasratorial limit meaning
that either the taxable income derived must beattd in the United
Kingdom or the person whose income is taxed musesident in the United
Kingdom®' The OECD Model Treaty states in Article 4 that gpaily the
domestic laws of the various States impose a cdmepieve tax liability
based on the taxpayer’'s personal attachment tettte. This liability is not
only imposed on persons who are domiciled in thenty, but it is extended
to comprise persons who stay continually or mayyeaf certain period of
time in the territory of the Stafé.It means that not only citizens, but
anybody who has presence in the country for aiceperiod of time needs
to pay taxes. Citizenship based taxation would betsufficient in these
decades due to migration and globalisation. InRineanzamt Koln-Alstadt v
Schumacke?® it was held that a residual obligation of the doyrof
residence takes account of the global tax capa€ityperson and therefore,
allows deductions for personal expenditure whicimnca be deducted
elsewheré?

On the other hand, companies are taxed where tleeg imcorporated,
which means that incorporation, just like residencteahe case of natural
persons, establishes the link between a state aadhpany. Talking about
companies, it makes their situation even morediffibecause they can be
taxed where they have the effective place of mamagé Nowadays it is
not easy to identify where the place of the effecthanagement is because
headquarters are not necessarily the place wheiteodrd executes its tasks.

Countries usually collect tax on a national or ortegitorial basis.
Territorial attachment can justify taxation of imee arising in a certain
country. Justification for taxing on a territoriahsis is that a person or a
company who or which conducts business in that trpuanjoys services of
the state like citizens of the state. Thereforeythlso need to contribute to
the expenses of the state. This is the sourceiplénc

Residence depends on the domestic law. If one éssiis the resident of
two countries, usually international treaties #icide.

% Are the current Treaty rules for taxing businessfip appropriate for e-
commerce? http://www.oecd.org/tax/treaties/358690%703.06.2013.]

31(1889) 14 App. Cas. 493 at 503, approved by thesdof Lords ifNational Bank
of Greece SA v. Westminster Bank Exor and Trustee(Channel Islands) Ltd
[1971] A.C. 945 at 954, an@lark (Inspector of Taxes) v. Oceanic Contractars. |
[1983] S.T.C. 35 at 41. Assets for the purposeb®fTCGA 1992 are “All forms of
property” [S. 21(1)].

%2 OECD Model Tax Convention on Income and Capital

3 C-279/93 [1995] ECR 1-225

% Schon, Wolfgang op. cit. p. 554.
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The other doctrine is the source principle. Monayn be taxed at its
source where it arosé There are different methods to determine the sourc
that is taxable. It can be determined by the soafaertain items of income
in the taxing state, or by specifying the itemstloé income which are
taxable®® Both methods can establish the right of a statextaccording to
the OECD Model Treaty 1992. It states the itemsiobme which a source
state can tax in the hands of a resident of thetytrpartner state. Problem
can arise when states use different definitionthéir internal law from the
treaty they entered into. In that case, the tréety priority over internal
rules. In the case of source taxation, the tarvgetl on the source or payer
of the income, but he can recover the tax by déagydt from the income
paid to the recipient.

The tiebreaker rule is usually where the effecthamagement is situated
regardless of where the money was earned. De EBgmmsolidated Mines
Ltd v Howe” is about central management and control of thepemy,
which shows the importance of the board of the cmgpin a foreign
country. According to that test, residence depemsvhere the business
operates although the board operates in a differeumtry. However, there
are cases which are against this decision, anddmnhe company as the
resident of that country where the executive dimectoperate, exercise
effective control and manage the company. As adadter rule, OECD uses
the place of effective management which is the epladere the most
important decisions are matfe.However, it is very difficult to determine
where that place is due to technological developsélentral management
can be exercised in more than one country. Key gemacan hold
conference calls, members of the board can befiereint countries; they
can direct the company and conduct the businedsoutitmeeting each
other. Therefore, not only the activities of thesibess are fragmented, but
the decision making as wéfl. That is why it is easy to question the
traditional tests and avoid paying t8xn the UK the test for residence is
where the real business of the company is cartigdwhich was established
in the Calcutta Jute Mills Co Ltd v Nicholson Exdase’ which is about

% Lee, Natalie: Revenue law, Principles and practigleomsburry Professional,
2012

% John F. Avery Jones: Tax treaty problems relatmgSource. In: British Tax
Review, 1998/3. p. 222.

3711906] AC 455

% Morse, Geofffrey: David Williams Davis, Principlesf tax law. Sweet and
Maxwell, 2012

39 Gruber, Joseph — Gershumy, Philip: Tax and therhet, 2000/. 11. I.C.C.L.R. p.
42,

“0 Singleton, Susan: Business, the Internet and éive Tolley, 1999

4111876] 1 Ex. D. 428
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where the central management and control take placeeans the highest
level of control and it is not necessarily where Husiness operaté&sin the
De Beers Consolidated Mines Ltd v Howe case, it \Wwafl that the
company is a resident in that country where thedazeeting on important
issues takes place and where the majority of tledesidé? The question
in relation to electronic commerce is that if a pamy operates in France,
the board meeting is conducted through Skype vth#deboard members are
in different states, where will the place of thatcal management be? The
picture is even more difficult if we talk about @nbational companies with
subsidiaries and with websites and servers inrgiffiecountries.

There is another concept which is withholding &t $urce. It is another
way of collecting taxes at the source and the psitiie same as with source
taxation. In both cases, the recipient bears tmddouof the tax; it is reduced
from its income and the tax is collected from thmurse or payer of
income?* In that case, the payer of the income must witthtak from
certain income when he pays that income and retriisthe government. In
case of the source principle, to pay the tax is phthe payer’'s general tax
obligations while in case of withholding taxes, feyer’'s tax obligation to
pay tax on his own income is separate from theheihtax. Piroska E. Soos
explained the difference between the two concedpts;taxpayer “deducts
and retains” in case of taxation at the source, “deducts and remits” in
case of withholding taxéS. It is quite important when we talk about
royalties. If we buy products or services that uile intellectual property
rights, royalties need to be paid. The questiowhs has the obligation to
pay or withhold it. However, we need to distingurslyalties and services,
which is a matter of consideration and a matterlassification.

An example of how difficult it can be to determiwbether the UK has
the right to tax a company. In case of corporataofy we need to know the
definition of company, profit, scope (territoriahch residential), central
management control, incorporation and PE. The Wdnikéngdom can
impose tax on a business if it carries out traded@& is therefore a must
have on the list. So we need to know what constttrtade in the UK® The
branch or agent needs to be the centre of the auormperation and make
profit. In the case of Grainger and Son v. Willidmane Gough, Lord
Herschell said that there is a broad distinctiotwben trading with a

“2 Tiley, John — Loutzenhiser, Glen: Advanced topicsevenue law. Oxford: Hart,
2012

43[1906] A.C. 455

4 Soos, Piroska: Taxation at the source and withihglih England 1512 to 1640.
In: British Tax Review, 1995/1, p. 49.

“ Ibid.

6 Lymer, Andy — Oats, Lyenne: Taxation: policy anegtice. Fiscal Publication,
2012
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country and carrying on a trade within a countrgaasse only the latter is
taxable!” He also said that the export of goods does nostitate trade
within the United Kingdom and soliciting orders not trade by themselves.
To use a website to advertise goods or servicalsisnot tradé® The next
case where the definition of trade was discussellaslaine v Eccott?
Whether trade is exercised in the United Kingdona isiatter of fact, but
sales of goods or services always constitute teamkit is exercised where
the contract is mad®@.However, the most important factor should be where
the operation of the business is from which thefiparises because the
global market makes it difficult to identify thegale where the contract is
made. The main test in the United Kingdom is th#tté contract is made in
the UK, it has the right to tax that transactibitherefore, if the contract is
made outside the UK, it will not be taxed by UK learities. The more
appropriate test now is that the authority canvidvere the operations take
place from which the profit substance arises. Urkelgglish law contract is
made where the contract was communicated. Howefrehe mode of
communication is instantaneous, the place of tawatis where the
acceptance is receivéThere can be a question whether the internet is an
instantaneous mode of communication or not. Theiggmule is that a UK
resident company is liable to corporation tax om worldwide income
including earning through a foreign PE. A foreigompany is liable to
corporation tax that arises through permanent kstafent.

6. The concept of permanent establishment

In the business world, it is typical that a compamerates in different
countries. As | have already discussed, the state éhright to tax the
company on its world-wide profit if the company westablished in that
country. However, a state has a right to tax a nesident company if it
carries out its business through a permanent estati#nt. Any kind of
profit that can be attributed to that PE is taxalbleerefore, to establish the
existence of a PE and to attribute profit to gssential.

Electronic commerce raised the question whetheelasite can be a PE.
In accordance with the OECD Model Treaty, an emigep providing
services abroad is taxable in that country if ihawcts business through a

47[1896] A.C. 325.

“8 Hickey, Julian op. cit. p. 91.

*10T.C. 481, 131 L.T. 601

0 Salter, David — Snape, John — Lee, Natalie: Rewdaw: Text and materials.
Tottel, 2007

*1 Craid, William: Taxation of electronic commercell€g, 2000

2 Taxation of e-commerce, http://www.out-law.com/eatp12 [13.06.2013.]
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permanent establishmetitlt is the profit that would be attributed to the
distinct or separate entity by the ordinary proce$sgood business

accountancy? When the OECD started the discussion about taxing

commerce, it decided that a website by itself canb® a permanent

establishment and if the company’s website is lidbbjean internet service

provider, it will not constitute a permanent estgbhent either, but we can
find exceptions to that rule. However, if computguipment is an essential
part of the business, it can be a permanent estafdint.

In Europe and in the USA, the server is usually ernmanent
establishment if it takes orders from customerprocesses credit cards, but
it is not true in the United Kingdom.

There can be another question as to whether thadsssshould operate
the website on its own to be taxed by the autlemjtor it can be taxed if a
third party or service operates its website. Th&€€CDKjives some exceptions
that can never be a permanent establishment likags, display or delivery
of goods or merchandise belonging to enterprisésisPa geographically
fixed place, which is permanent in time plus alltpaof the business
activities must be conducted from thété website cannot have a place and
it does not have a geographically fixed place. &foee, it cannot constitute
the place of the business. However, in certainuoistances it can be a
permanent establishment. These are the followhgserver must be located
at a certain place for a sufficient period of timiae other requirement is that
the business needs to be carried out partly orlwhoim that place which is
subject to a decision made case by case. No péns@sznce is required. It
is also decided on a case by case basis whethexcthéty carried out is
preparatory or auxiliary. The activity needs todrmeessential or significant
part of the business. A website is a PE if it pen®typical functions related
to sales.

The OECD Model Treaty states that a profit can bebated to a
permanent establishment which it might be expettethake if it were a
distinct or separate enterprise engaged in the samsienilar activities under
the same or similar conditions and dealing whaotlgeipendently with the
enterprise of which it is a permanent establishmé&his test is known as
“the arm length” test. To decide whether a websié® be a PE, it is

3 OECD Model Tax Convention on Income and Capitttler7(2)

** Birla, Arun: The attribution of profits-facts oicfion. In: British Tax Review,
2005/2. p. 207.

® Curious welcome by Inland Revenue for e-commeres f{proposals
http://www.out-law.com/page-1383 [10.06.2013.]

% pahlsson, Robert: The e-com strain on tax lawepis; 2002/3 E.B.O.R. 195
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necessary to examine the business functions andtiast performed by the
server which hosts the websife.

In the UK, the accepted view is that a website oaionstitute a PE. It is
the view regardless of the fact that OECD accepteat in certain
circumstances it can constitute a PE. An intergstase on the debate about
permanent establishment is India-Galileo Intermatiolnc. v Deputy
Commissioner of Income Ta%.Galileo is an American company owning a
computer reservation system located in the USA. siiséem was accessible
to an agent in India using hardware, software aodnected systems
provided by Galileo. The company had a distributbp was responsible for
travel agents in India. However, the travel agevese paid by airlines for
successful bookings. A Delhi tribunal held thatieal had a PE in India
because the CRS extended to India through telecetwonks and the
company carried out businesses through computstalled on the travel
agents’ premises in India. The distributor was tham independent agent.
As a consequence of the case, Indian authoritiespadow PE thresholds,
and adopt aggressive PE-based posiion.

According to the OECD Model Tax Convention, theseai difference
between a website and a server. If a business tvenserver that operates
the website, it has an impact on where the busiopsgates and the server
has physical presence. Therefore, it can be a pemiaestablishment.
However, if a business only pays to a service pi@vio operate a website,
it cannot be a permanent establishment. Human vewaént is another
question in the case of PE. To what extent - if ahpman involvement is
necessary to constitute a PE? There are differemtsvon it.

In Berkholtz v Finanzamant Hamburg — Mitte — Altiitathe European
Court of Justice recognised a server as a fixeabbshment. The place of
supply, according to the ECJ, is the suppliers@laf business.

Automated machinery e.g. a gambling machine itsmhtinot be a PE, but
if the business carries out business activitiesdesssetting up of the
machine, it is a PE It is a PE if the business maintains and opertites
machine on its own account or an agent (in thenargl course of business)
does it on behalf of the business.

" Miller, Anghard — Oats, Lyenne: Principles of Imtational Taxation. Bloomsbury
Professional, 2012

°812008] 19 SOT 257 Delhi

%% Permanent Establishment and income attributiotnétia by Ernst and Young
http://www.evatassurance.com/NR/rdonlyres/eeo6\sidkfiztkac6f525es7nmrdau
pvhrkv2xfxxajéhaxn6bidmvkpggcktnhwwgkh26w4atrgptfwianre/I TS+in+the+Ne
ws+15.pdf [20.08.2013.]

0 Non-residents trading in the UK http://www.hmrosgek /manuals/intmanual
/INTM266090.htm [08.08.2014.]
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An establishment can be permanent if it has a @afft minimum
strength in the form of permanent presence of huamahtechnical resources
necessary for supplying special services. Therefareserver can be a
permanent establishment only if the suitable huarahtechnical factors are
available to provide service, and it can be anbéistanent only if it is more
practical than to choose the suppliers’ place sirfrss

In the world of electronic commerce it is difficuti pass the traditional
fixed place of business tefét.

In conclusion, the UK does not accept the view s OECD, which
states that a server can constitute a fixed plabeginess as PE. In the UK a
server - either alone or together with a websiteannot constitute a
permanent establishment that is carrying out edaatrcommerce regardless
of whether it is owned or rented by a business.ofding to the OECD, a
mere server without a website can constitute af REsi located in a certain
place for a sufficient time.

7. VAT

VAT is an important part of the revenue of a coynliris an indirect tax
that is levied on goods and services. It does e tany personal
circumstances into account. Electronic commercgegaguestions on VAT
because there are new products and services omdhet now. Another
question is where and who will pay the tax.

The European Union needs to be very careful whgmaéng tax matters
if it would like to preserve its competitivenesschese as we know it has a
high tax level compared to other advanced econolikizshe USA, Japan or
Canada. In the EU the overall tax-to-GDP ratio &8% while the same
ratio is 25.2% in the USA and 28.7% in Japamax revenue is one of the
most important sources to keep the whole EU alive table below shows
the tax revenue by countries and by main tax caiega@ompared to the
GDP in percentage. As we can see VAT is the maingbdhe revenue.

®1 Hickey, Julian op. cit. p. 91.

%2 Schon, Wolfgang op. cit. p. 554.

8  Taxation trends in the European  Union  http://e;pa.eu/
taxation_customs/resources/documents/taxation/géeconomic_analysis/tax_str
uctures/2013/report.pdf [08.08.2013.]
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Tax revenue by countries and by main tax categ¥ripsrcentage to the GDP)

The main aim of the EU is to create a free markighout any barriers
and with free movement of goods and services. The&eds to remove the
regulatory barriers to cross-border trade. Taxsrai@n be serious obstacles
that competition needs to cope with. The Europeaiotuneeds to offer tax
rules that make the EU competitive by themselveksEd countries need tax
rules that keep them competitive among themselbes,in a way not to
damage the competitiveness of the EU. So, whenreste new tax rules,
we need to bear in mind competition both at vekrtizal horizontal levels.
Tax charges can put down products and make thesxc@aapetitive: e.g. we
can buy an iPod at the same price, but differextctearges can make a
product more expensive than the other one. Therefibormakes it less
competitive.

VAT is an essential question in the case of eleatrcommerce. At the
beginning of the century EU businesses had to ap@ly regardless of
whether they conducted their business inside aideithe European Union
and at that time the US did not apply VAT. TherefdéU businesses could
not compete with their American rivals. The EU hadeact to that issue.
The European e-business Tax Group intended todinte a single VAT in
which a seller from outside the EU needs to registed then it pays local
VAT charges. According to the OECD model this taxpayable where the

%4 European Commission breakdown of tax revenue mntep and by main tax
categories
http://epp.eurostat.ec.europa.eu/statistics_exgidimdex.php?title=File:5_ Breakdo
wn_of tax_revenue_by country_and_by main_tax_caiesfh28percentage_of G
DP%29.PNG&filetimestamp=20120105113223 [15.08.2013.
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consumption takes place, but the EU did not comylly that rule because if
a service was originated from the EU, it would bbjsct to VAT regardless
of the place of the consumption. VAT rules are meetlecause suppliers
outside from the European Union to non-businestomess are not subject
to VAT and they are therefore in a better positizain their EU competitors.
A business should only find a tax haven and candapaying tax. VAT
depends on the place of supply. However, it is siones difficult to detect
the place of supply, mainly when the business agsréhrough different
servers. So, if the place of supply is not in tHe, We cannot charge VAT
on the supply. The place of supply is where thebeipor recipient belongs
to. It is defined so in the VAT act under the cotréAT regime in the E\°

A taxable person is any person who independentiyesaout, in any place,
any economic activity defined to include all adie$ of producers and
traders. Economic activity is all activities of duxers, traders and a person
concerning services, but the person who is undesl@mbility does not
carry out the activity independently. Taxable tei®ns are supply of
goods, which means the transfer of the right tpakie of tangible property
as owner and supply of services, which means ahgrdtansactions not
constituting supply of goods. Therefore, supplyimdngible goods - like
software - is supply of service and not of goodstHe Theotrue case the
ECJ defined the term “supply of goods” as the fiemsf goods from one
taxable person to another, either immediately @r fature date implying the
existence of the goods when the transfer takes flA¢AT arises when the
property of the goods is transferred by sale oaby agreement that states
that the property will pass. Taxation is more cdogied in the case of
services because it depends on the type of theugrolt can be either the
place of the supplier or the customer.

On 1 July 2003 the EU introduced new VAT rules. Vi&Ta transaction-
based tax which is levied on each stage of thelgugbin®’ Until that day
electronically provided services e.g. downloadingpks or music were
subject to tax rules that the supplier of the senbelonged to even if they
provided service to an EU customer. So a non-Elplempdid not have to
charge VAT if it belonged to a country where theviEe was tax free.
However, from that date a service provider - ifytigovide the service to
private customers and non-business organisatiohas-to pay VAT in
accordance with the tax rules where the privateocusrs or non-business
organisations belong to. In the case of businedsisiness selling, the EU
introduced the reverse charge system, which mdaatsthe EU business
customers - not non-EU suppliers - need to pawth€ and remit the tax to

% Miller, Anghard — Oats, Lyann op. cit.
® 1983 ECJ VATTR 88
%" Bevers, Gwen op. cit. p. 449.
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their tax authoritie§® That can cause some difficulties. For instancey ho
should an overseas business know whether it deidihs avbusiness or a
private customer, how should it know the actual tegulations of the
country where the customer belongs to? To avoid iangnvenience, it
would be a good idea to establish a permanentlettatent - e.g. a branch
in one state - and follow its tax rules. There @ve approaches regarding
where we should pay VAT. These are the origin &eddestination theories.

Since 2010, if the subject is digitalised goodshiclr are treated as a
service - it has been subject to the VAT rules whhbe customer belongs to.
Digitalised goods can be online auctions, distdreehing, access to online
databases, broadcasts and supplies of soffvare the case of private
persons, this place is where they are residentbelicase of companies, it is
the place where the business or the permanentlisktabnt enjoys the
service. If they are in the same state, the supplémds to pay the tax.
However, if they are based in different countribg, reverse charge applies,
which means the supplier does not need to pay th& Yegardless of
whether the customer is in the EU or outside offbe If the customer is in
the EU, it needs to pay the VAT. Plus, reverse ghapplies when an EU
business accepts services from a non-EU businasthak case the EU
business needs to pay the VAT. The supply of sergitreated in a different
way. If it is supplied to a private customer, ittigated as if it was made
where the supplier belongs to, but if the suppidrom outside the EU, it is
treated as it was made where the customer belondéot VAT needs to be
paid by the EU business if the customer is prizate belongs to somewhere
outside the EU and also, if the business suppte$ram outside the EU and
the private customer belongs to the EU. Reversegehia one of the most
effective ways to tackle tax avoidance. It mears the customer needs to
pay the tax within the jurisdiction where the camgtion takes places.
However, it is difficult to apply the reverse charmp the case of a private
customer.

The obligation of a business to pay VAT dependgliffierent factors. It
depends on whether the supplied thing is goodseorices, whether the
customer is in EU or non-EU states or whether thgply is treated as
made’ If the goods are ordered through the Internet,itwias dispatched
because the goods have physical existence, thérd¢atments follow the
rules of the place where the physical goods wespadched. It is regardless

% E-commerce VAT changes for non-EU businesses/hitpw.out-law.com/page-
3684 [12.06.2013.]

% Campbell, Dennis: E-Commerce: Law and Jurisdictiotluwer Law
International, 2002

" Introduction of taxation of e-commerce http://wwwt-law.com/page-7512
[13.06.2013.]
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of whether the order was placed over the Interhigiwever, digitalised
goods are not goods; they are treated as a service.

In the decision of the ECJ adopted in the case mdrekassernes
Datacenter v. Skatteministeriet, it is stated thaglation to VAT there is no
difference between the ways in which the transactsoperformed, which
means VAT is levied on goods and services regasdigsthe way it is
performed. The fundamental nature of the transadtias not changed. A
court in the UK also dealt with that issue in these of Forexia Ltd v
Commissioners of Customs and Excise. The compasirilited news
digests to its clients by fax, website and emal &uthorities intended to
treat it as provision of information and charge #tandard rate on it.
However, the company argues that it should have beated as distribution
of leaflets, which was zero-rated.

In conclusion of the rules for EU VAT, electroniergice is subject to
VAT in the country where the customer resides i§isupplied by non-EU
business to a private customer or a non-businegmnmation e.g.
governments. Therefore, non-EU businesses do ned rte register
themselves for VAT purposes in every member sthgy need to register
themselves only in one. From 2015, the EU VAT aysi® going to change.
Now, the VAT needs to be paid where the businegpl&ur is established. In
the case of the supply of broadcasting, e-senaogistelecommunication to
private customers, the VAT is going to be paidhia thember state where
the customer is located. So the service is toXedtappropriately where it is
consumed?

The other solution can be to create or introdugergeral VAT rate that
would apply in all EU states.

8. Conclusion

Developments in the electronic world had a sigaificimpact on our life
in the last few decades. It changed the way wedivé brought new rules
into existence. The Internet created a new spaceotwduct business
activities and also created a global market wherddys do not exist. There
are countless advantages and disadvantages ofthelactronic space. Due
to these changes, law makers had to adopt new amésadjust old ones.
Reflecting on tax challenges, The OECD decidedrésgrve old rules but
made some amendments to make them workable inlthee@ury. As we
have seen, the Internet challenged almost all aofamxation e.g. tax
administration, tax havens, VAT and definition @rmanent establishment.

VAT MOSS http://www.hmrc.gov.uk/budget2013/vat-@asupply-rules.pdf
[08.08.2013.]
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It is also obvious that international cooperatismécessary due to the global
nature of the phenomena. As a consequence hardlglaatronic goods or
services can escape from tax liability.

My first aim was to point out the changes and emgles that the new
space created in the commercial world. The secondvas to represent the
response given to those challenges. The main airthefOECD to tax
electronic goods and services like off-line goodsd aervices is achieved
but, as usual, there are many areas that still mepdovement like tax
administration. However, we need to bear in mirat there is a limit here to
evaluate those issues as all would deserve theirasticle. In conclusion we
can say that current rules with some adjustmergsagpropriate to tax
electronic commerce.
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The Cultural Dilemma: the EU and its Cultural
Competence Viewed from an International Trade
Perspective

SZALAY , KLARA

ABSTRACT Culture surrounds us like nature. It is part of hove are
born and buried. We feel it, breathe it, and sudk.i We listen to it, see it,
talk about it and project it as we talk. We consutn&Ve give a culture to
everything: a nation’s culture, European culturbe tAmerican way of life,
business culture, community culture, agriculture @he international trade
of cultural goods has increased dramatically in thst two decades. On the
other hand, culture as merchandise, is somehowrdift. Among this many
understandings of culture, is there one that prisyaia common
understanding perhaps? At first, the current adielims to unfold how the
EU has approached the issue of culture. How thear@ between the
trading value of culture and its nation-buildinglechas dominated the EU
discourse. It also means to point out the contreyehat lays in the EU’s
limited competence to influence the cultural pelicat Member State level
yet, the powers it possesses to safeguard congoetiti the next part of the
article we explore the culture-related cases of Hueopean Court of Justice
(ECJ) to point out the principles of legal interpaion of the culture clause
the Treaty of Maastricht has incorporated. Expagdour scope, we then
look at trading culture from an international peesgive (WTO, UNESCO)
hoping to pinpoint tendencies in dealing with tleighte balance between
the culture and the trade perspective.

1. The development of EU cultural competence

The origins of the European Union can be traced tacl951 to the
establishment of a common market of coal and steerder to stabilize
post-war relations between the founding countried @ bring peace and
economic prosperity to the region. That market fiaming well, political
will further opened towards pursuing a broader eocun integration. At the
same time, this broadening integration includedaedmng Community
competence to new areas. Each treaty revisionhegetith the expansion
of the Community seemed to require more economid amnetary
integration and the broadening of Community compege And the further
the Community expanded the more support it needwdefrfen more

187



SZALAY , KLARA

integration. However, the bigger the Community grever the years, the
more the need grew to go beyond economic integratiad soon a strong
case was built for the creation of a common Europpedture and identity to
rely on.

According to the theoretical background, democrattitical systems
always seek legitimacy in the cultural field (Habas)* “To date, however,
lack of popular support for the EU remains a kegtable to its project for
European integratiorf.’ The support of the so called European public could
provide the legitimacy to the EU’s institutions, ialin in turn could claim to
represent the European interest. This lack of dicemnection is often
referred to as the ‘democratic deficit’, which ihdBe’s logic easily turns
into a ‘cultural deficit' or the “European Union'sack of ‘cultural
legitimation™?

Looking at the 1957 Treaty of Rome reveals only twioor references
that later could be interpreted to be cultural iatune; one on ‘non-
discrimination’ and another on exceptions to theefmovement of goods
especially for “the protection of national treasurpossessing artistic,
historical, or archaeological valué.This exception turned out to be
important in later multinational negotiations, asukce invoked specifically
this clause during the GATT world trade negotiagido defend the French
film industry.

Technically speaking, however, there was no legalshthe Commission
could rely on for the involvement in cultural affai Nonetheless, the
Commission — early on — issued two communicati@iating to culturé,
both of which focused on culture from an econonecspective, assessing
its impact on the free movement of goods, and oa #tonomy
(employment, resource generating capacity throoeghigm and research).
DELORS’ in his first speech as Commission President, diteethis line of
approach, pointed to the following:

“Under the terms of the Treaty we do not have tkeources to
implement a cultural policy; but we are going tg to tackle it along
economic lines... We have to build a powerful Eurapealture industry
that will enable us to be in control of both thediwen and its content..””

! Shore, Chris: “In uno plures” (?) EU Cultural Rgliand the Governance of
Europe. In: Cultural Analysis, vol. 5. (2006), Ueisity of California, p. 11.
Ibid.
® Ibid.
* Articles 7 and 36 of the Treaty of Rome (CEC 1983)
® Community Action in the Cultural Sector COM (77)605 and Stronger
Community Action in the Cultural Sector COM (82)569
® Cunningham, B. Collette: 2001, pp. 128-129.
" President of the European Commission in officeveen 1985-1995
8 Shore, Chris op. cit. p. 12.
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The next turning point was at the Copenhagen surimmit973, where
leaders adopted a communiqué on European identitly the aim of
reviewing the common heritage of the Member StatW¥hat should be
pointed out here is the shift in the discourse tolwaa common European
identity. It was as early as 1977 that the Commisgiroposed involvement
in the economic and social aspects of culture.

Later, in 1984 — prompted by the low turn-outs irurdpean
Parliamentary elections — the so calledD®NINO Committee was
established by the Council to look at measuresigthening and promoting
the EC’s identity and image among its citizens andhe world. A great
number of measures were suggested by this commiittés two reports
outlining cultural strategies for promoting the &pean idea. These
included, among others, a multilingual televisidranel, the Euro-lottery,
school exchange programmes, more access to infiormah Community
activities, new European symbols like a logo, féagl anthem, harmonised
passports, driving licences, car number-plates,imgihe ‘Europe day’ etc.
“Behind these seemingly mundane cultural initisgivey a more profound
objective: to transform the symbolic ordering afhéi, space, education,
information, and peoplehood in order to stamp upgmm the ‘European
dimension’. In short, to reconfigure the public givation by Europeanising
some of the fundamental categories of thouht.”

In his analysis SORE also points to the fact that the Commission, too,
worked hard to exploit the position that openedhvilte introduction of
these new concepts and terminology into the Eurpgéourse. It not only
established its cultural unit that later grew i@ cultural sector of the
Commission, but also affirmed the existence of apgean consciousness
saying that “Europe’s cultural identity is nothingss than a shared
pluralistic humanism based on democracy, justicd fraedom.** “The
Commission’s third communication on culture, titléd Fresh Boost for
Culture in the European Community (1987)now revealed a vision of
culture more removed from economic notiofis.The recognition that
culture deserves not only economic, but socialndtia too led to the
adoption of framework programmes for cultidrand gained support from
the European Parliament.

° Field, Heather: EU Cultural Policy and the Creatiof a Common European
Identity. In: (ed.) Bianchini, A., Dolby, J., Holid, M.: Proceedings of the Joint
Conference of the Australasian Political Scienceso&sation and the European
Studies Association of New Zealand, 1998 p. 278.

1% Shore, Chris op. cit. p. 15.

1 CEC 1987, p. 5.

12 CEC 1987, COM (87)603 final

13 Cunningham, B. Collette op. cit. p. 130.

% For the years 1988-1992 or 2000-2004 for example
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‘The unity in diversity’ approach started shapirld Eultural policy from
the 1990s. At the intergovernmental conference @901 the idea to
incorporate cultural policy into the Treaty wassel and won support from
a number of governments, among them Denmark, Fra@eemany, the
Nethgrlands, and Spain proposed to expand Commaarhpetence in this
field.

The fundamental change came with the adoption ef Muaastricht
Treaty, the Treaty on European Union (TEU, 199Phe European Union
itself was born, ‘European Citizenship’ as a legatlegory was introduced,
and Community jurisdiction was substantially enéatg Culture de jure
became a treaty matter. After careful wording toidveferences to notions
like ‘European identity’ or ‘European cultural dimgons’, culture got its
own chapter in the Treaty. However, a proper didinifor culture has never
been agreed upon or worded in the treaties. Arfi6le TFEU® (ex-Article
151 TEU) gave no legal mandate to the Commissiote&ol or control
cultural policies of the Member States, insteadused words such as

!> See also Cunningham, B. Collette op. cit. p. 133.

16 Consolidated version of the Treaty on the Funatigrof the European Union
(TFEV)

Article 167 currently reads as follows:

“1. The Union shall contribute to the floweringtbe cultures of the Member States,
while respecting their national and regional diitgrand at the same time bringing
the common cultural heritage to the fore.

2. Action by the Union shall be aimed at encourggiooperation between Member
States and, if

necessary, supporting and supplementing theirmatithe following areas:

- improvement of the knowledge and disseminatiothefculture and history of the
European peoples,

- conservation and safeguarding of cultural hee@tafEuropean significance,

- non-commercial cultural exchanges,

- artistic and literary creation, including in thedio-visual sector.

3. The Union and the Member States shall fosteperion with third countries
and the competent international organisations éngjphere of culture, in particular
the Council of Europe.

4. The Union shall take cultural aspects into aotan its action under other
provisions of the Treaties, in particular in order respect and to promote the
diversity of its cultures.

5. In order to contribute to the achievement of thgectives referred to in this
Article:

- the European Parliament and the Council actingdecordance with the ordinary
legislative

procedure and after consulting the Committee ofRbgions, shall adopt incentive
measures,

excluding any harmonisation of the laws and redntatof the Member States,

- the Council, on a proposal from the Commissitwa/lsadopt recommendations.
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“encourage” and “if necessary, support” Member&aactions. There were
two other principles laid down in relation to cudu One excluded any
harmonization of laws in relation to culture, while other recognized the
interrelation between culture and other policy sreatating that “the
Community shall take cultural aspects into accamimis actions under other
provisions of the Treaty”. | argue that these two principles analysed
together very obviously gave a ranking to cultuseoae aspect among the
many, and foreshadow placing culture in a subotdipasition compared to
fundamental Community values, or the four freedo@slture as such is
acknowledged, cultural aspects are important te taéte of, but by no
means are they a reason to go as far as harmomzidtiaws.

The voting procedure adopted in measures of culivas co-decision,
however, at Council level agreements needed toebehed unanimously,
rather than by qualified majority, thus limiting @munity power in the
cultural field.

According to the treaties, actions of the EuropEaion in the field of
culture are governed by three principles, namélg,drinciples of conferral,
subsidiarity and proportionality. The principle odnferral is explained in
Article 5.2 TEU® and states that the Union shall act only withi limits of
the competences conferred upon it by the Membdes$ta the Treaties and
only to attain the objectives identified by the aties. Under the principle of
subsidiarity (Article 5.3 TEU) the Union can onlgtaf and in so far as the
objectives of the proposed action cannot be sefiity achieved by the
Member States, but can be better achieved at Coiymiavel. Finally,
proportionality is explained in Article 5.4 TEU andtrictly limits
Community action to what is necessary to achieeedijectives set out in
the Treaties. A Protocol on the application of gnmciples of subsidiarity
and proportionality further regulates these prilesp

1.2 Competition Policy, State Aid Rules

The mission of competition policy in the EU is take markets work
better, to adapt to the more competitive envirorimamought about by
globalization. Competition policy as such coversvlaole array of policy
areas, such as antitrust, cartels, mergers and atdt rules, it manages
intensive relations of an international scale,ibtias also been instrumental
in liberalising certain sectors where markets tradally were not open to
competition.

7 Article 167(4) TFEU
18 Consolidated version of the Treaty on EuropearobliTEU
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Culture, and especially the audio-visual sectopeiseived to have a key
economic role in the EU. In 2008, audio-visual bicasters generated a
turnover of EUR 64 billion and the sector employader 1.5 million
people'® On the other hand, however, it seems common utathelisg that,
in order to produce, the European audio-visualoseletrgely depends on
state aid mainly provided through national suppuodgchanisms. This is
where the European Commission steps in as it idutg to assess whether
these national support schemes comply with the etitign rules of the
Treaty.

Article 3(b) TFEU establishes the exclusive compegeof the EU to
enact competition rules necessary for the funatigrif the internal market.
As far as the audio-visual sector is concerned,gvew the most important
rules are those concerning state aid, laid dowsriitles 107-109 TFEU. A
major characteristic of these state aid rules @& Member States have to
communicate their proposed aid scheme in advancéegoCommission,
which, having assessed whether the aid schemectsgpe general legality
principle, then turns to assessing the compatibdit the support scheme
with Treaty provisions on state &d.

Article 107 TFEU declares incompatible with the eoom market “any
aid granted by a Member State or through Stateuress in any form
whatsoever which distorts or threatens to distorhgetition by favouring
certain undertakings or the production of certagodg... in so far as it
affects trade between Member States.” All of theeda in Article 107 (i.e.
state aid or resources, selectivity, advantagehierundertaking, distorts or
threatens to distort competition, affects tradeveen Member States) have
to be met simultaneously in order for a grant taldy as state aid.

As to what is understood under the term ‘underggkithe case law of
the ECJ is indicative: “the concept of an undertgkencompasses every
entity engaged in an economic activity, regardlesthe legal status of the
entity and the way in which it is financet?”.Consequently, an entity
engaged in cultural activities as a business agtori for profit shall qualify
as an undertaking from the point of view of staterales.

According to the Commission, the presumption thaiddé between
Member States is affected holds true in almostcafies. In other words,
there has been no minimum threshold under whidaurit be stated that the
aid has no effect on trade between Member Statitis (fne exception of the
de minimis rules of course).

¥ 'EU Commission website: http://ec.europa.eu/cortipatsectors/media

/overview_en.html [17.10.2013.]

2 Blazquez, Francisco Javier Cabrera: Towards a S@@ma Communication. In:
Iris  Plus, European Audiovisual Observatory, 2012/3pp. 7-23.
http://www.obs.coe.int/oea_publ/iris/iris_plus/ipRLA_2012.pdf.en [17.10.2013.]
21 C-41/90 Klaus Héfner and Fritz Elser v. Macrot®mbH. 21.
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However, there are possible exceptions to the ma@s outlined above.
From the point of view of the audio-visual sect@rticle 107.3 (c) and (d)
are the most relevant as they incorporate thesepéras to the general rule.
According to the two paragraphs, there are two dypkaid that may be
considered compatible with the common market:

(c) aid to facilitate the development of certairomamic activities or of
certain economic areas, where such aid does nargaly affect trading
conditions to an extent contrary to the commonrese

(d) aid to promote culture and heritage conseraatibere such aid does
not affect trading conditions and competition ie thnion to an extent that is
contrary to the common interest.

In practice, Article 107.3 (d) seems to be theuralt exception clause
based on which the Commission on average appromesparoximate
number of 30 programmes per year. Most of them mogrammes to
promote film production, film distribution, and sugrt for public
broadcasting® and there are occasionally programmes handed in fo
approval in the field of cultural heritage preséiom®

In the following section of the article we shallafyse culture-related
cases of the ECJ in order to test the effectiverifsshe Maastricht
incorporation of the culture clause into the Treaapnd to evaluate the
interpretation of the culture clause, as well asde what aspects jurisdiction
picks out in its evaluation of the law.

2. Culture-related cases of the ECJ
Culture-related cases are worthy of analysis terdahe what — even if

little — has been said about the interpretatiothefArticle on culture in light
of the Treaty principles. In her articleUSNINGHAM argues that the

22 For further details see: Szalay, Klara: The Depelent of the European Union’s
policy on State aid to public service broadcastinfgom early cases to formulating
policy. In: Balogh et. al (eds.): Studia luridicRgcs 150., 2012. pp. 251-272.,
Szalay, Klara: The Development of the European Wsigolicy on State aid to
public service broadcasting — cases leading t@yoéivision. In: Adam, Antal (ed.):
PhD Tanulméanyok 11., Pécs, 2012., pp. 553-578. Smadhy, Klara — Tosics, Nora:
Jutalom a nyomravezitek! A szokevény produkciok nyomdaban, Filmes
adokedvezmények versengése Eurdpaban. In: Infokankédnié és Jog 2012/2. pp.
43-57., Szalay, Klara — Tosics, Néra: Wanted! larsk of runaway productions:
Film tax incentives in Europe. In: Kwartalnik Nawkp Prawo Medidéw
Elektronicznych 2012/3 pp. 30-39.

% Lucius, Agnes — Remetei Filep, Zsuzsanna: Az EUMSZ7. cikk (3)
bekezdésének d) pontja szerinti kulturalis tamagsta In: Allami Tamogatasok
Joga, 2011/4. pp. 19-52.
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inclusion of a separate title on Culture should ehdeen interpreted as
providing a general cultural exception. She summeariculture-related cases
of the ECJ until the year 2000 and finds that nangfe in jurisdiction may

be observed in cases pre-1992 or after. Having/sedlculture-related cases
myself until 2012, | argue that in fact the ECJrmssevery consistent in its

evaluation of the cultural clause as well as thaté$ it sets to serve legal

certainty.

The first case Union Royale Belge des Societesat¢ball Association
vs. Bosmaff was a case for preliminary ruling on rules peiingttnational
football associations to limit the number of foreiglayers to go on the field
in competition matches. The German Government ardglua sport such as
football is not an economic activity, but has psiat similarity with culture,
and according to the Article on Culture, the Comityumust respect the
national and regional diversity of the culturestié Member States.In
response to those arguments the Court noted thmirt“ds subject to
community law only in so far as it constitutes aroreomic activity”?°
However, the essence of the judgment in so fat eddtes to culture is in
paragraph 78 basically stating two principles: tliizsthat the question
submitted by the national court “does not relatetite conditions under
which Community powers of limited extent, such lagse based on Article
128(1)?" may be exercised” and secondly, that the queséalty relates to
“the scope of freedom of movement of workers...clhis a fundamental
freedom in the Community system”. In other words,endorses the
interpretation that the cultural clause describespowers of the Community
to be of a limited extent and secondly, it assérdas by no means is culture
superior to a fundamental freedom.

In Commission vs. Belgiuffithe case was centred around the failure of
Belgium to harmonize its rules with a Directive tahevision broadcasting
activities. The article on cultufewas invoked by the Kingdom of Belgium
claiming that articles of the contested Directi@wd be construed in light
of Article 128 EC®. The Court stated that the latter article in noywa
authorizes the State receiving broadcasting sigimalm another Member
State to make programmes subject to further cgneel it cannot be
interpreted as a derogation based on cultural nsd50

24 C-415/93 Judgment of the Court 15 December 1995

%5 C-415/93 paragraph 72.

%6C-415/93 paragraph 73.

%" Article 128 EC, later Article 151 TEC, currentBaticle 167 TFEU
28 C-11/95 Judgment of the Court 10 September 1996.

29 Article 128 EC, later Article 151 TEC, currentBaticle 167 TFEU
% Article 128 EC, later Article 151 TEC, current#gticle 167 TFEU
%1 C-11/95 paragraphs 46-50.
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The next case — the last one quoted byNnKONGHAM — Daniela
Annibaldi vs. Sindaco Del Comune di Guidonia e Resste Regione
Lazio*? was an issue of legal competence where the Celdft that a law
establishing a Nature and Archaeological park “mdeo to protect and
enhance the value of the environment and the ellheritage of the area
concerned® fell outside the scope of Community law. The Caangued
that there was nothing in the case that suggebtddte Regional Law was
intended to implement a provision of Community leiher in the sphere of
agriculture, or that of the environment, or culttiréThe law itself was
general in character and the objectives it pursue other than that of the
common agricultural policy? Finally, there were no Community rules on
expropriation.

The case European Parliament vs. Council of theofgan Unioff
concerning annulment of Council Decision 96/664/#Q@1 November 1996
on the adoption of a multiannual programme to prieniaguistic diversity
of the Community in the information society wasase where determining
the legal basis of action was in question. Parli@margued that the
programme should have had a double legal basiobwmdich should have
been the culture clause of the Treaty. The Comon&siargument for
rejecting the dual legal basis centred round thedimg of the principal
objective of the programme, i.e. “to encourage #tdal actions to provide
multilingual services®’ They argued that the cultural, social gains were
incidental, and did not affect the main objectiietloe programme. The
direct beneficiaries of the programme were pergmggaged in economic or
institutional activities, and therefore, a doubégdl basis could not be
justified. On the other hand, the Parliament argtieat by seeking to
promote the linguistic diversity of the Communitiget programme also
pursued a cultural objective, which justified theulle legal basis. The
Court examined whether, according to its aim anudend, the decision was
concerned, indissociably, both with industry anthvaulture. If the cultural
component was merely incidental, then it followédttit conformed with
the Treaty provision according to which the Comnmias to take cultural
aspects into account in its action under other iprans of the Treaty. “It is
clear from that provision that not every descriptad the cultural aspects of
Community action necessarily implies that recourgest be had to Article
128% as the legal basis, where culture does not catestén essential and

32.C-309/96 Judgment of the Court 18 December 1997.

33 C-309/96 paragraph 3.

34 C-309/96 paragraph 21.

% C-309/96 paragraph 22.

% C-42/97 Judgment of the Court 23 February 1999.

37.C-42/97 paragraph 24.

%8 Article 128 EC, later Article 151 TEC, current#gticle 167 TFEU

195



SZALAY , KLARA

indissociable component of the other component dichvthe action in
question is based but is merely incidental or seéapnto it.*® The Court
concluded its examination by stating the fact théie object of the
programme, namely the promotion of linguistic dsigr, is seen as an
element of an essentially economic nature and @mtally as a vehicle for or
element of culture as suctf’and reinforced basing the programme on a sole
legal basis.

Next, mention should be made of the case Fachvdrbdan Buch- und
Medienwirtschaft vs. LIBRO Handelsgesellschaft nibHa request for
preliminary ruling among others concerning therimtetation of Article 167
TFEU (ex-Article 151 TEC). The aim of the procedwas to seek an order
against LIBRO to cease advertising books for gal&ustria at prices which
were lower than those set by the Federal Law ormlitigation to sell books
at a fixed price. The main question for the Coartiecide from the cultural
perspective was whether a binding price schemetitatitsg a restriction on
the free movement of goods contrary to the Treasty itne “justified for
cultural reasons and by the need to maintain methersity”*? In
accordance with its previous case law the Couredtdirstly, that the
“protection of cultural diversity in general cannot considered to come
within the ‘protection of national treasures poss®s artistic, historic or
archaeological value’ within the meaning of Arti@8 EC”*® Furthermore,
it observed that Article 167 TFEU (ex-Article 151ECT) provides the
framework of activity of the Community in the fietdf culture, but it could
not be invoked as justification of any national swa hindering intra-
Community trade. In other words, the clause onuceltvas not a cultural
exemption clause to limit fundamental freedoms @isiaed by the Treaty.
The free movement of goods could be restrictedhi public interest —
protection of books as cultural objects could herpreted as such a public
interest — on condition that the measure was apatepfor achieving the
objective fixed and did not go beyond what was ssasy to achieve ff.

Most recently, the case Foreningen Svenska Tomnsétlaternationella
Musikbyrd u.p.a. (Stim) vs. European Commis$isauched upon the issue
of interpreting Article 167 TFEU (ex-Article 151 Th The contested
Commission decision — brought as a result of aguoce pursuant to the
competition rules — concerned the conditions of ag@ment and licensing
of copyright relating to public performance rights musical works solely

39.C-42/97 paragraph 42.

40.C-42/97 paragraph 61.

41 C-531/07 Judgment of the Court 30 April 2009.
42C-531/07 paragraph 11.

43C-531/07 paragraph 32.

44 C-531/07 paragraph 34.

5 T-451/08 Judgment of the Court 12 April 2013.
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with respect to exploitation via internet, satelind cable transmission. The
Commission explained that in its decision it did oall cultural diversity
into question, but only challenged the nationalritigiial limitations
established by the system as a result of concemrafhe applicant,
however, claimed breach of Article 151(4) TEC.

“That single plea in law is composed, in essentéhree parts, relating
to, first, the consequences which the prohibitiérthe concerted practice
relating to national territorial limitations has aultural diversity in the
European Union, secondly, the actual scope ofdbtiction on competition
arising from that concerted practice and, thirdhe application of Article
81(3) [T]JEC.”® The Court found that, in fact, the Commission iegrout an
assessment of the case from the perspective oflé@rii51(4) EC when it
applied Article 81 TEC! that is, it took into consideration the objective
respecting and promoting cultural diversity. In #ezond part, the applicant
claimed that the Commission should have consid¢natl any restrictive
effect arising from the national territorial limitlans was inherent and
proportional to the pursuit of the cultural objgeti Here, the Court stated
that the fact that cooperation between collecto@eties is a necessity does
not however mean that every form of this coopematsoin accordance with
Article 81(1) TEC*® Finally, the applicant claimed that the conditidémsthe
exemption under Article 81(¥)applied. While examining these conditions,
the Court stated that the burden of proof did reserse “merely by the
effect of Article 151(4) [T]JEC™ and that “the concerted practice relating to
national territorial limitations is not indispensalfor the maintenance of the
national one-stop-shop3”,which means that at least one condition out of
the four cumulative conditions was not fulfilleddatherefore, the exemption
under Article 81(3) TEC was not applicable.

In summary, the handful of cases relating to therpretation of the
culture clause introduced by the Treaty of Maalstrghow that the ECJ has
a very consistent approach to culture and the pregation of Article 167
TFEU that rests on the following principles:

= the article provides the framework of activity betCommunity in the

field of culture that is of a limited extent;

= jt asserts the fact that the article may not inegehbe interpreted as a

cultural derogation clause, or invoked as justtfaa of any national
measure hindering the emergence of fundamentatidrae of the
Treaty;

46 T.451/08 paragraph 61.

4" Currently Article 101 TFEU
48 T.451/08 paragraph 90.

9 Currently Article 101 TFEU
*0 T.451/08 paragraph 103.
*1 T-451/08 paragraph 105.
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= jt stated that the burden of proof does not revémsehe effect of
Article 167(4) TFEU

= it interprets the Treaty provision according to gththe Community is
to take cultural aspects into account in its actwmder other
provisions of the Treaty as an obligation, but asidedges the fact
that not every description of the cultural aspe¢t€ommunity action
necessarily implies that recourse must be hadetaiticle as the legal
basis of the action particularly where the cultuaéin is merely
incidental.

So far, we have examined the evolution of cultamhpetence within the
EU and then looked at culture-related cases oEtbé that revealed a sound
legal interpretation pinpointing limited Communitégpmpetence in culture.
However, globalisation had an effect on the cultweene as well and
brought with it the demand and possibility of tragliculture on a larger
scale. The next section of the article therefaeddvoted to unfolding how
the issue of culture, cultural diversity has becanternational, particularly
a part of international trade law, especially featy in the multinational
negotiations of the WTO and UNESCO.

3. The international scale: challenges of tradingudture

To illustrate the size of the international audiswal market we are
looking at, let us quote statistiésof the Motion Picture Association of
America (MPAA). According to their website this aodisual industry of
the U.S. alone “registered a positive balanceaifdrin nearly every country
in the world with $14.3 billion in exports worldwadin 2011, up 5% from
2010. The film and television services sector peglia 7 to 1 export to
import ratio”. Big business, indeed, especially ftwe United States —
undeniably the largest exporter of cultural conterhs in the world.

Mapping the international trade scenario, mentiarstnbe made of the
General Agreement on Tariffs and Trade (GATT),rléeorporated in the
World Trade Organization (WTO), embodying the pipat rules of trade in
the world trading system. Accordingly, internatibtrade rests on the main
principle of non-discrimination, which usually coriges national treatment
and the most-favoured nation treatment. “The figguires that the countries
entering those agreements grant to products amnicegroriginating from
the other parties the same treatment they appthdw own products and

2 hitp://www.mpaa.org/Resources/92be6469-1d3c-4%2H d3f40f80787.pdf
[17.10.2013]
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services. The second prohibits discrimination amofogeign trade
partners.®

The Uruguay Round of trade negotiations of the WTiOm 1986 to
1994, marked, to a great extent, the debut of sesvin trade negotiation.
However, over time, the almost exclusive competesfcte WTO became
shared with an increasing number of preferentmdidragreements (PTA),
recently also incorporating rules on trade in smwitoo. Preferential trade
agreements are of particular importance from tweeets: firstly, as to their
impact on the future of multilateral negotiationsthe WTO, and secondly,
the pattern of agreements emerging in the fieldawdio-visual services
seems noteworthy of attentiohlt is precisely the audio-visual sector that
has failed to attract significant commitments ie Beneral Agreement on
Trade in Services (GATS) or offers in the Doha wwhthe WTO, leading
to the greatest contrast between multilateral amdepential commitments
and a current stalemate of negotiations. One ofutiiderlying reasons is
seen in the perceived polarity regarding the caltaspects®

The issue of culture and trade has long been delmatehe international
scene. The conflict between trade and culture fenofllustrated by the
Canadian Periodical Dispute. This case was centoedd the split-run
periodicals printed in Canada — editions of foreigeriodicals with
advertisements directed at a Canadian audiend®98 with an amendment
of the Excise Tax Act the Canadian Parliament iregoan excise tax of
80% on the value of the advertisements placedesetlsplit-run periodicals
which were essentially popular US magazines in rotderotect Canadian
periodicals in the domestic market. The United etatecided to challenge
the legitimacy of this excise tax. However, inste&tlirning to provisions in
the North American Free Trade Agreement (NAFTAWMuch both Canada
and the U.S. were parties, in 1996 the U.S. decidadke the case to the
WTO. It argued that the Canadian restriction oiit-sph edition periodicals
violated GATT Article Il (national treatment). Thappellate body — in
agreement with the U.S. position — concluded thretesthe tax was imposed
on the periodical itself and since the split-runigaicals were 'like products'
of the Canadian periodicals according to provisiofisthe GATT, they
should fall under national treatment. Canada’s estjuo consider their
cultural argument was rejected on the basis thaisores to protect cultural

%3 Hanania, Lilian Richieri: Cultural diversity ancefional Trade Agreements — the
European Union experience with Cultural Cooperatinameworks. In: Asian
Journal of WTO and International Health Law andi&3pl2012/2. p. 425.

** Marchetti, A. Juan — Roy, Martin: Summary and @iew. In: Marchetti and Roy
(eds.) Opening Markets for Trade in Services: Coestand Sectors in Bilateral and
WTO Negotiations, WTO and Cambridge University Br&909.

%5 See further section 3.2 of the current article

% Marchetti — Roy op. cit. p. 6.
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identity were not at issue in the cd&e‘Apparently, the protection of
cultural goods and services under the WTO law isy Vemited, and
normatively speaking, there is little room... to exak the cultural content
of goods and services under this reginfe.”

The case of the Canadian Periodicals illustrateddbt that the idea of a
general cultural exception was tabled. Most regetfiié cultural exception
clause was examined with a careful eye in the GA&§otiations, but then
was ultimately considered to be unnecessary andfabtieremained that
neither the GATT nor the GATS explicitly providear fa cultural exception
to the WTO law. Thereafter, the need to table toisflict between culture
and free trade soon induced a shift to anothemniorthat of UNESCO.

3.1 Towards the UNESCO Convention

The United Nations Organization for Education, 8c& and Culture
(UNESCO) was founded on 16 November 1945. lts mepwas to
contribute to peace and security by facilitatinginational connections and
exchange, promoting collaboration through educatsmence, and culture.
UNESCO is convinced that no development may beasile without a
strong cultural component. This conviction has dedlefforts around the
millennium and led to the adoption of the followidgcuments all in relation
to the cultural field:
= The Convention on the Protection and PromotionhefDiversity of
Cultural Expressions (2005)

= The Convention for the Safeguarding of the IntalegiCultural
Heritage (2003)

= The Universal Declaration on Cultural Diversity (20

= The Convention for the Protection of the Underwatultural
Heritage (2007

To our field of study currently, the Convention tre Protection and
Promotion of the Diversity of Cultural Expressiassof particular interest,
this being the latest multinational instrument g@ted and ratified by a good

*" See also Bruner, M. Christopher: Culture, Sovertgigand Hollywood: UNESCO
and the Future of Trade in Cultural Products. InY.N. Journal of International
Law and Politics, 2008/2., p. 388., Peng, Shinkyternational Trade in Cultural
Products: UNESCO’s Commitment to Promoting Cultufiversity and Its
Relations with the WTO. In: International Trade aasiness Law Review, 2008,
volume 11 pp. 218-235.; Grab, Heather: Free TradeCGultural Industry: Finding a
Way to Sleep in the Same Bed. In: Alberta Law Ray2007/2. pp. 432-434.

*8 Peng, Shin-yi op. cit. p. 222.

* See more at http:/en.unesco.org/themes/proteoctingeritage-and-fostering-
creativity [17 October 2013]
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number of countries. As far as its historical emeag is concerned,
countries that felt particularly vulnerable to th&A’s media domination
have long before advocated for an internationaruinsent. Among them,
leading countries were Canada and France. As foad®s two-thirds of its
population was estimated to be living within 10dawmiof the U.S. border.
This geographical proximity coupled with the laddanguage barrier made
Canada an ideal market for American audio-visuadpcts and explained
its perceived vulnerability to U.S. dominatiBhOn the other hand, in “the
late 1980’s the prevalence of U.S. media produnt€oropean television
screens grew as European networks increasingly hpsed far less
expensive American programs... Indeed, by 1986, # &4 million to
produce an hour-long drama in Europe, while thd tmgroduce such a
program in the United States was just $ 350,00 ke same American
program could be broadcast by a European media aynfor just $
12,000.** The quoted figures support the economic pressurerisan
media content puts on the European market.

It was around this time, in the late 1980’s, tha first directive on
broadcasting was negotiated in the EU. The Telewisvithout Frontiers
Directive (TWF) was adopted in 1989 and incorpataganong other things,
broadcasting quotas with the aim of protecting Baen culture and its
background production economy. Parallel to this nevehe GATS
negotiations on the international scene were unalerand the European
Parliament — fearing for Europe’s cultural sovemgyg— called for the
exemption of cultural products from liberalizatiomstead, it urged the
Commission to engage in the multilateral UNESCOv@oiion.

It was not until June 2005 that the first draftled UNESCO Convention
on Diversity of Cultural Expressions was formulated it was on the 20
October 2005, that the 33rd UNESCO General Conteresdopted the
Convention on the Protection and Promotion of theei3ity of Cultural
Expressions by a majority of 148 votes to 2. TheAU&gether with Israel
voted against its adoption. However, it was noflut® March 2007 that
with the thirtieth ratification the Convention eveally became binding on
its signatories.

The major objectives of the Convention may be surired as the
recognition of the dual nature of cultural expressias objects of trade and
artefacts of cultural value and the recognitiontloé sovereign right of
governments to formulate and implement culturalgied and measures for
the protection and promotion of cultural diversity.

The concept of culture and that of cultural idéediremains undefined in
this document too. Instead, aRUNER observed, the key definitions are
defined by reference, for example “cultural indiestt is defined by

% See also the Canadian Periodical Dispute casesabov
%1 Bruner, M. Christopher op. cit. p. 391.
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reference to “cultural goods or services”, whichdefined by reference to
“cultural expressions”, which is defined by refererto “cultural content”,
which is defined by reference to things that “araye from or express
cultural identities™? But eventually, the final term remains undefined.

According to criticism, however, the weakest pahthe Convention lies
in its provisions on dispute settlement and itsatrehship to other
instruments. The original idea was watered downainearlier draft the
possibility to turn to the International Court aisfice was included, and
there was also a draft version where the UNESCOv€&aion would have
prevailed over existing international instrumentghér than the ones on
intellectual property§® Instead, Article 20.2 is precisely stating that
“Nothing in this Convention shall be interpreted rasdifying rights and
obligations of the Parties under any other tredtieshich they are parties.”
This wording leaves enough space for other bindM@§O agreements
affecting trading culture to be negotiated at arlgdoint. Nevertheless, the
principles laid down in the UNESCO Convention akely to have an effect
on multinational negotiations in this field. Buts ave have pointed out
earlier, multinational negotiations are currenthylmld, while the humber of
preferential trade agreements, incorporating ralesrade in services, is on
the rise.

3.2 Bilateral model agreements: the U.S. approaclsvthe EU
and Canadian approach

In her article, ANANIA ® gives a good summary of the types of bilateral
model agreements signed in the last decade. Ore dfg'model” trade
agreement she identifies has been designed by titedJStates with its
trade partners. Among its characteristics, shetiftle a clearly reduced
capacity to adopt or maintain cultural policy measu “Cultural goods and
services were dealt with [in these agreements]rgs aher commercial
product, reflecting the American “commodity condept of those goods
and services.” But, even this model foresees argemsception for state
subsidies, she notes, in line with U.S. state slidssiin favour of artistic
expressions (high culture) on one’s own territSry.

A different approach to that of the United Stateswadopted by Canada
and the European Union, which is characterised &gpikg the largest

%2 Ibid. p. 401.

% Voon, Tania: UNESCO and the WTO: a Clash of Celsuin: International and
Comparative Law Quarterly, Vol. 55 issue 3 (Julp@Q, p. 640-641.

® Hanania, Lilian Richieriop. cit. pp. 423-456.

% |bid. p. 430.
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policy space possible, therefore, expressly exoydiome cultural sectors
from trade negotiations. Both Canada and the E@mopEnion have
employed an “exception” mechanism in bilateral ¢ragreements, allowing
for the complete exclusion of the concerned sectioosn the trade
liberalization provision&® In the European approach it is mainly the audio-
visual sector that is excluded from the trade agesds regarded as
Europe’s major strength and having great poteittigthe future®” The main
criticisms raised in connection to these types itsftéral agreements have
one argument in common: the subordination of celtartrade. It seems that
culture is only a bargaining instrument in the rtegimns®®

But let us take a step further back as we try torearize what may be
behind the differences in approach. What are ttderlying principles that
trigger the two types of approaches?

The U.S. type of approach is anchored in the bétigf cultural diversity
is flourishing in the current world. It builds orhat WRIGHT® identifies as
the “hybridity theory of globalization”; trustinghat through globalization
the different cultures around the world will mixgether in a manner that
reflects all of those cultures. | would rather arginat it is a perfect
resonation of the “melting pot” metaphor. Americémsd to think of culture
in terms of ‘high culture’, including fine arts,tdrature, opera, ballet,
classical music that they too, subsidize. The US4 hever had a publicly
owned and publicly financed radio and televisionduicasting system; on
the contrary, broadcasting has historically bedield of private investment
and making profit. Cultural content items are vidwas America’s
comparative advantage over its trading partnerds itmost efficient in
producing content items primarily as a result sfetonomy of scale, leading
to its ability to export cultural goods at almostra@ marginal cost, because
production costs can easily be recouped withindihraestic market. This in
turn, also means that more expensive products eacréated at a cost
beyond the reach of producers elsewhere in thedw8bdme experts argue
that in order to maximize global audience and tbwell across borders,
American film stories “gravitate to lowest-commoandminator themes
scrubbed of cultural specificity®. In other words, the strength of these
products is in universality, i.e. simplifying stesi, conjuring up worlds,
avoiding cultural specificity with the aim to ert&n. Therefore, viewed

% |bid. p. 435.

7 Ibid. p. 438.

% |bid. p. 444.

%9 Wright, Claire: Reconciling Cultural Diversity arfittee Trade in the Digital Age:
a Cultural Analysis of the International Trade ionfent Items, In: Akron Law
Review, Volume 41, issue 2 (2008), pp. 399-507.

0 Bruner, M. Christopher op. cit. p. 353.
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from the American perspective any argument for maémmng cultural
diversity or cultural specificity is interpreted abparrier to free trade.

On the other hand, in the EU and Canada culturatec items are
produced not only for entertainment, but are regaras purveyors of
cultural identity. Therefore, measures to protéus tcultural identity are
believed to pursue legitimate cultural and natiogadls. The notion of
culture — apart from the American understandinghigh culture — also
incorporates movies, magazines, books, newspap#iep and music
recordings, radio and television. Through a pupliclvned and publicly
financed radio and television broadcasting systeenatim is to protect and
foster differences, give floor to the plurality wbices. As far as cultural
diversity is concerned, evidence points to the fdwat diversity is
diminishing in the world. This evidence is based experts’ common
understanding that separate ‘people’, separatdutelll is defined by a
separate language. Since evidence points to dinmgdinguistic diversity
in the world, this provides ample proof that cuddudiversity is evaporating
too and strengthens the need for national protectieasures in this regard.
The aim is, therefore, not to limit access to fogmecontent items, but to
maintain diversity and access to national and othtrnational content
items too or, in other words, to provide more choid@his inevitable
hybridity of all national cultures is believed tceald to cultural
contamination. This is why WGHT categorizes these countries to follow the
“western hegemony theory of globalization”, implyithat powerful western
nations will prevail economically and politicallyné then will be able to
culturally dominate the other nations of the woilldle means through which
this domination may be effected is believed tohHserhass media.

Studying the two approaches described above, leatigat they clearly
echo the historical differences of nation buildiiig. “the melting pot” vs.
“unity in diversity” approach, or conformity throligmelting in vs.
acknowledging differences, but concentrating on twhaites). Yet, the
strong economic motif cannot be overlooked in eitdfehe approaches.

The near future seems to hold two other challengeg being the
integration of China and Asia into the internatioteade agreements,
specifically with regard to trading audio-visualogis and services. Will that
develop a third type of approach or will it fit the&o models described
above? The United States made the first move ésoiight a complaint
against China for its discriminatory importatiordatistribution structure for
foreign films before the WTO in 2007. The WTO Bdiynd in 2009 that
China violated its trade obligations and gave ihentry a two year deadline
to restructure its distribution system, which Chiaided.”*

"> Sakona, Shalia: Frankly, My Dear America, We DdBive a Damn: Comparing
Chinese and European Trade Barriers to Americaniodiglial Works and the
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The other challenge is bringing together the warloiggest trade deal,
the Transatlantic Trade and Investment Partne(3hifP) between the USA
and the EU, which potentially could shape globalesuon tradé?
Negotiations started in July 2013 with the aimerhoving trade barriers in a
number of economic sectors. Although, currentlg, @ommission does not
have an agreed mandate in the audio-visual fieletetremains a possibility
to come back to the issue at a later stage. Inratioeds, trade of audio-
visuals may end up a bargaining instrument afteSalould an agreement be
struck, that would definitely have a world impact.

4. Conclusion

There is common agreement that there seems to beniversally
accepted definition for culture. There are conaasiof culture viewed from
different perspectives. “One views culture as gxpressed by a community
or group through the arts and literature. The otle@iception of culture takes
a "sociological and anthropological perspective"dmynsidering "lifestyles,
basic human rights, value systems, traditions, taiigfs".”* The lack of a
universally accepted definition of culture in tueads to misunderstandings
on what needs to be protected in culture. The &mical and
anthropological perspective leads us to believe eliarything, to a degree,
falls within the realm of culture. Consequentlyotection of culture is
presumed to mean protection of everything. Fromraalet perspective,
however, only the exact scope of protection is vdoatid lead to predictable
and acceptable protectionist policy measures.

The other commonly agreed fact is that the Unit¢ateS is at the
epicentre of the motion picture industry. It is flremier exporter of films
worldwide and also one of the world's top five proers of motion pictures.
The graph below taken from the UNESCO InstituteVddrid Statistics
serves to illustrate this fact:

American Response. In: Boston College Internatioaai Comparative Law
Review, 2013/3. pp. 1385-1414.

2 http://ec.europa.eu/trade/policy/in-focus/ttip? [10.2013.]

3 Chiang, Edmund H.: The UNESCO Convention on theeRtion and Promotion
of the Diversity of Cultural Expressions: a Looktla¢ Convention and its Potential
Impact on the American Movie Industry. In: WashogtJniversity Global Studies
Law Review, 2007/2, p. 388.
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True though, looking at the above map also revisalisthose countries —
particularly Member States of the EU — strongly @zhting for protection
measures in the name of fighting American markemidance are
themselves big producers in the film industry vdtfong economic interests
too.

The EU as an entity itself has undergone tremendbasge over the past
decades. Historically, all aspects of the cultwtamain and the cultural
industry have been the sole regulatory responsitzind competence of the
Member States. Today the EU’s mandate covers impbaspects of culture
as well. Through competition policy, the EU doesvmle considerable
control over state aid schemes in the film sectbe unique dual nature —
economic and cultural — of the audio-visual indesthas been recognized.
There seems to be an understanding of the facatbatind balance between
contrasting priorities of trade and cultural valigsequired. While the logic
of the Treaty dictates essentially economic insani® to balance these
interests, a certain mutual understanding of ptimedas been achieved,
which seems to be of great importance in the dvarpgning competition on
the global market of audio-visual goods and sebvice

The examination of culture-related cases of the &@the treatment of
culture at the international economic fora has ata that — although the
dual nature of culture is now widely recognized acdepted — tools have
remained primarily economic. While culture wouldquee a qualitative
analysis, trade and economy rely on highly quantgadata. Therefore, the

" http://www.uis.unesco.org/FactSheets/Documentsditidlysis-cinema-production
-2012-en2.pdf [17.10.2013.]
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risk of overemphasising economic values vis-a-visltucal values
internationally is high, and may in the long ruadeto a clash of cultures.
Countries seem to work around the matter by sigmifigbilateral trade
agreements where the audio-visual sector couldabegh the deal, leaving
them in highly unbalanced negotiating positionsousth the foreseen TTIP
between the USA and the EU cover trade of audioalisontent, it would
definitely provide a major boost to multinationaégotiations and shape
global rules in the field.

It seems that much more study would be neededpimexpossible ways
of quantifying culture and to explore ways in whiakernational economic
law and international cultural law can best be neted and rendered
complementary to the greatest extent possible.
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Roméan Laszlé: Munkajogunk néhany kérdése a gazdasagi
mechanizmus reformjanak tiikrében

CsizmadiaAndor: A 600 éves jogi fetmktatas torténetéd (1367-
1967)

Vargha Laszl6: Uber die Faktoren, die das Ergebnis einer
Handschriftenvergleichung hauptsachlich beeinflu&men

Foldvari JozsefDie deterministische Begriindung der strafrechtliche
Verantwortlichkeit

211



Former volumes of studia iuridica

63.

64.

65.

66.

67.

68.
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78.

79.

80.
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Rudolf Lérant: Az adasvétel szabalyozasanak otke a
kizsakmanyolé tarsadalmakban

Molnar Istvan: A munkamulasztasbol etekidrtérités néhany kérdése
a termebszovetkezeti jogban

T. Pap— R. Halgasch Die Rechtsverhaltnisse zwischen Eltern und
Kindern in der sozialistischen Gesellschaft

Antal Adam Problemu goszudarsztvennopravovih i
adminisztrativnopravovilh dogovorov v Vengerszkoj rddaoj
Reszpublike

RomanLaszlo: A szervezeti jellety beld szabalyzatok természete
kilonds tekintettel a kollektiv szédesre

Vargyai Gyula: Nemzetiségi kérdés és integracid. Adalékok Jaszi
Oszkar nemzetiségi koncepcidjanak értékeléséhez

JudiIstvan:Munka és erkdlcs
MarkosGyorgy: A megyei tanacsi szervek ter§egevekenysege

Tremmel Florian: A bizonyitas és a bizonyiték fogalma a
bunteteljarasban

Antal Adam Hauptziige und zeitgem&Re Probleme der territorialen
Koordinierung in der Ungarischen Volksrepublik

Molnar Istvan: A foldtulajdon és a féldnyilvantartas kaplega

Bruhécs Janos: Az ENSZ kisérlete Namibia (Délnyugat-Afrika)
nemzetkdzi statusanak rendezésére

J. DehaussyA nemzetkdzi jog forrdsai €s a jog nemzetkdzidsa —
E. Melichar: A kdzigazgatasi jogtudomany féflése Ausztriaban - K.
Opalek:A jog motivaciés hatasa

Current problems of socialist jurisprudence
A Magyar Tanacskéztarsasag allamardl és jogardlq4969)

CsizmadiaAndor: A pécsi egyetemalapitas 600. évfordul6ja267-
1967)

Pall Jézsef: A hdzastars oroklésének néhany kérdésszar@vezeti
jogra tekintettel

Entwicklungsfragen der Verwaltung in MitteleuropRed. Andor
Csizmadia

Laszl6 Roman Einige theoretische Fragen des Zusammenwirkens de
Gewerkschaft und des sozialistischen Unternehmens
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95.

96.

97.

98.
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Bibliografia: Az egyetem oktatoinak és tudomanyaslgdzéinak
szakirodalmi munkassaga 1967-1971.

Antal Adam VerfassungsmaRigkeit und Verfassungsschutz in der
Ungarischen Volksrepublik

Tibor Pap Les exigences sociales et la modification de ladkila
famille

Ott6 Bihari: L'organisation de I'Etat socialiste - une orgarisatde
I'Etat moderne

Jozsef Farkas Der subjektive Geltungsbereich und der objektive
Umfang der Rechtskraft im ungarischen Zivilprozel3

Jozsef Farkas (Red.) Wissenschaftliche Konferenz Uber die
Hauptfragen des sozialistischen Vertragssystems

FerencBenedekDie conventio in manum und die Formlichkeiten der
EheschlieRung im rdmischen Recht

Bibliografia: A Pécsi Tudomanyegyetem Allam- és tlidgmanyi
Kara oktatoinak szakirodalmi munkassaga 1972-1976.

Laszl6 Roman Uber die Rechtsstellung der Arbeitgeberorgane,
insbesondere in der Unternehmenorganisation

Antal Adam L’activité gouvernementale en Hongrie
FerencBenedekEigentumserwerb an Frichten im rémischen Recht

Jozsef Farkas (hrsg.): Beitrage zu den rechtlichen Fragen des
Umweltschutzes

Andor Csizmadia,Alajos Degré, Erika Somfai Filéné Etudes sur
I'histoire du droit de mariage de Hongrie

Adam Antal, BenedekFeren¢ Szita Janos (szerk.): Jogtorténeti
tanulmanyok.  Emlékkdényv ~ Csizmadia  Andor  hetvenedik
szlletésnapjara

Jozsef Foldvéari: Einige Bemerkungen zum neuen ungarischen
Strafgesetzbuch

Emil Erddsy. Der technische-wissenschaftliche Fortschritt und di
strafrechtliche Verantwortlichkeit

LajosTamas Das Verantwortlichkeitssystem der Investitions\agé
Laszl6Vargha Die Teilrechtskraft im ungarischen Strafverfahren

Adam Antal, BenedekFerenc Farkas Jozsef(szerk.): Kauser Lip6t
Emlékkonyv
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101. Lajos SzamelLa resposabilité de I'administration pour le dommag
causé

102. Bibliogréafia: A Pécsi Janus Pannonius Tudomanyegyetem Allam- és
Jogtudomanyi Kara oktatdinak szakirodalmi munkés<&y 7-1982.

103. Laszl6 Kiss Possibilité de décentralisation de la Iégislation
administrative en Hongrie

104. AdamAntal (szerk.): A 100 éves Kislégi Nagy Dénes tudomanyos,
oktatoi és kol életmiverdl
105. AdamAntal (szerk.): Jubileumi tanulméanyok 40.

106. Antal Visegrady Die Rolle der Gerichtspraxis in der Entwicklung des
sozialistischen Rechts

107. JozsefFarkas The main questions of Hungarian international civil
procedure law after the codification of privatesimational law

108. Lajos Tamas Kommissionsvertrag - als einer der Rechtsrahmen fur
eine Kooperation

109. Adam Antal (szerk.): Dr. Holub Jozsef és dr. Irk Albert pécsi
professzorok munkassaga

110. JanosBruh&cs Le régime international de la navigation sur le Tz

111. Adam Antal (Red.): Die Promotion zum Ehrendoktor von fPro
Gerhard Haney und Prof. Gerhard Hoffmann an deusl&annonius
Universitat

112. Miklos Kengyel Rechtsschutzanspruch und die
Rechtsschutzbeduirfnis. Beitrdge zur Theorie degdfkchts

113. Harro Otta: A népesedéssel kapcsolatos orvostudomany lijmget
hatarainak megvonasara iranyul6 megfontolasok adi&novetseqi
Koztarsasagban -Erdésy Emil: Gondolatok a magzatelhajtas
bUntetjogi szabalyozasanak kérdésiér

114. Adam Antal (szerk.): Dr. Faluhelyi Ferenc tudomanyostatki és
tudomanyszerveéi munkassaga

115. Laszl6 Kecskés Staatliche Immunitat und Verantwortlichkeit fir
Schéaden

116. JozsefFarkas Die zivilprozef3rechtliche Stellung der Auslander in
Ungarn

117. Die Promotion von Prof. Dr. Harro Otto zum Ehrendokan der
Janus Pannonius Universitat
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118. AdamAntal (szerk.): Tanulmanyok Szamel Lajos tiszteletére

119. Adam Antal (szerk.): Szamel Lajos és Kulcsar Kalman a Janus
Pannonius Tudomanyegyetem diszdoktorai

120. Antal Adam Tendances du développement de l'ordre constitugbnn
de Hongrie

121. Antal Adam Le contrle de la constitutionnalité des actes
administratifs et gouvernementaux en Hongrie

122. Bibliografia: A Janus Pannonius Tudomanyegyetemamdll és
Jogtudomanyi Kara oktatoinak szakirodalmi munkaas<s&3-1990.

123. HamzaGabor, Kajtar Istvan, ZlinszkyJanos(szerk.): Tanulmanyok
Benedek Ferenc tiszteletére

124. KorinekLaszl6 (szerk.): Tanulmanyok Foldvari Jozsef tistéae

125. Bibliogréfia (Osszeélljtotta Adam Antalné). A Jan@®annonius
Tudoményegyetem Allam- és Jogtudoméanyi Kara oktatoi
szakirodalmi munkédssaga 1991-1996.

126. Petrétei Jozsef (szerk.): Emlékkonyv Adam Antal egyetemi tanar
szlletésének 70. évforduléjara

127. Gabor Hamza,Istvan Kajtér, Attila Pdkecz KovéacsjJanosZlinszky
(hrsg.): lura antiqua — iura moderna. Festschrift fir FerBeoedek
zum 75. Geburtstag

128. Petrétei Jozsef (szerk.): Emlékkonyv Bihari Ott6 egyetemnata
szuletésének 80. évfordultjara

129. Szerkesztési hiba folytan a sorozat 129. szamajelent meg!

130. FenyvesiCsaba,Herke Csongor(szerk.): Tanulmanyok Eédy Emil
professzor tiszteletére

131. A PTE Allam- és Jogtudomanyi Kara oktatéinak szad@imi
munkassaga 1997-2002. (Bibliografia) Osszedllithttam Antalné

132. FenyvesiCsabaHerkeCsongor (szerk.): Emlékkonyv Vargha Laszlo
egyetemi tanar szlletésének 90. évforduldjara

133. Korinek Laszlé, Kdéhalmi Laszl6, Herke Csongor (szerk.):
Emlékkonyv Ferencz Zoltan egyetemi adjunktus hak#a 20.
évforduléjara

134. Korinek Laszlé, Kdéhalmi Laszl6é, Herke Csongor (szerk.):
Emlékkonyv Irk Albert sziletésének 120. évfordutdja
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146.
147.

148.

149.
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151.

Nora Chronowski(ed.): ,Adamante notare.” Essays in honour of
professor Antal Adam on the occasion of hi& Bthday

Balogh Agnes, Hornyak Szabolcs (szerk.): Tanulmanykotet &sg
Emil professzor 80. sziletésnapja tiszteletére

TremmelFlérian, MészarosBence,FenyvesiCsaba (szerk.): Orvosok
és jogaszok a bulntet igazsagszolgaltatdsban. Dézslaszlé
Emlékkonyv

Gal Istvan Laszl6,Kshalmi Laszl6 (szerk.): Emlékkonyv Losonczy
Istvan professzor halalanak 25. évforduléjara

Fenyvesi Csaba, Herke Csongor, Mészaros Bence (szerk.):
Bizonyitékok. Tiszteletkotet Tremmel Flérian egysietanar 65.
sziletésnapjara

CsefkdFerenc (szerk.): Unnepi kotet. Ivancsics Imre egytdocens,
decan emeritus 70. sziletésnapjara

Kiss Gyorgy, Berke Gyula, Banké Zoltan, Kajtar Edit (szerk.):
Emlékkonyv Roman Laszl6 sziletésének 80. évfordedoj

A Pécsi Tudomanyegyetem Allam- és Jogtudomanyi Koltatoinak
szakirodalmi munkéssaga, 2003-2007 (Bibliogréafia3szedllitotta
Kajtar Istvanné, Karoliny Eszter, Saaghy Ferencné

Csap6 Zsuzsanna (szerk.): Unnepi tanulmanykotet Bruh&usos)
professor emeritus 70. sziletésnapjara

Zsolt GyorgyBaloghet al. (eds.): Selected Essays of Faculty of Law
University of Pécs

ChronowskiNora, PetréteiJozsef (szerk.): Tanulmanyok Adam Antal
professor emeritus szlletésének 80. évforduldjara

AndrassyGyorgy,Vogl Mark (szerk.): Az emberi jogok és a nyelvek

Zsolt Gyorgy Balogh et al. (eds.): Essays of Faculty of Law
University of Pécs, Yearbook of 2010

FenyvesiCsabaHerke Csongor (eds.): Pleadings. Celebration volume
of Professor Tremmel Florian’s 70th Birthday

Zsolt Gyorgy Balogh et al. (eds.): Essays of Faculty of Law
University of Pécs, Yearbook of 2011

Zsolt Gyorgy Balogh et al. (eds.): Essays of Faculty of Law
University of Pécs, Yearbook of 2012

Zsolt Gyorgy Balogh et al. (eds.): Essays of Faculty of Law
University of Pécs, Yearbook of 2013
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