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About the changes in the system of legal remedies
in public administrative proceedings

BENCSIK, ANDRAS

ABSTRACT Many requirements, basic principles and expectations are
expressed towards the public administration of democratic states, but it is a
key issue that public administration must work properly and fulfil its
functions for those who get in touch with it (primarily clients) in a
satisfactory manner. The same concept is revealed in Zoltan Magyary’s
statement that public administration must operate in a way that “parties,
whose rights or interests are affected by the operation of public
administration, should not find mistakes in it; moreover, they should not be
afraid of mistakes or presume the existence of stidh’does not need
further clarification that it is the legal remedy system of public
administrative proceedings that serves the elimination of clients’ mistrust
towards public administration offices and the correction of potential
mistakes. Magyary’s other statement that “the rule of law endeavoured to
protect the individual against public administration as much as possible” is
also correct; therefore the methods of public administrative legal remedies
are constantly in change. Since the currently ongoing recodification of
public administrative proceedings in Hungary aims to put the system of legal
remedies in public administration on a new basis, | wish to discuss the most
important conceptual changes here.

KEYWORDS rule of law, Fundamental Law of Hungary, public
administration, legality, administrative court

1. The principles of the rule of law and public
administration in action

The principle of the rule of law, in its most widely accepted sense, means
the primacy of law over the functioning of a state and, in particular, that in a
constitutional state “the law provides scope and form for exercising the
state’s powers®.The rule of law in the modern sense evolved in the process

! Cf. Zoltdin Magyary,Magyar kézigazgatagHungarian Public Administration]
(Budapest: Kiralyi Magyar Egyetemi Nyomda, 1942), 612.

% For a detailed analysis of the principle of the rule of law, see Jézsef Petrétei,
Magyarorszag alkotmanyjoga I. Alapvetés, alkotmanyos intézmények [Hungary's
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BENCSIK, ANDRAS

of political and social changes, and it appearea esncept of law imposing
restrictions on the state in the late™18entury® Without going into a
detailed discussion of the matter, | agree withvieev that the concept, and
the appearance, of the rule of law can be congidesehe outcome of a long
process, rather than associated with a given momeénstory. First, what is
called the liberal concept of the rule of law eneekg fundamentally
formulating the need to build up such state stmestuhat are based on the
protection of citizens against the state and on ltimtation on state
intervention’ The concept of the rule of law can be construet oformal
and material terms.

The rule of law in the formal (narrow) sense meangh state
organisation wherein the observance of procedwlgsris the prevalent
criterion. In this approach, laws are made in pamse of the procedure
described in the fundamental law, and the appbtoatf law acts in
accordance with the letter of the law, which maywaver, lead to injustice
in certain cases despite the formal observanceeolegislatior?. Thus, bitter
historical experiences in the 2@entury led to the need to further develop
the formal concept of the rule of law, as a resiikvhich the concept was
fundamentally modified in two directions. On theedmand, the need to fill
the rule of law with new content resulted in thenfation of what is called
the material concept of the rule of law, and on dbieer hand, the demand
for moving the liberal concept towards a sociakdiion led to the social
approach of the rule of law. The concept of the mfl law in the material
(broader) sense represents the filling of the fordedinition with content.
This means, on the one hand, the declaration ofiaomental rights
(particularly, personal and political freedoms}lie constitution, and on the
other hand, the requirements that the state also tbarespect such
fundamental rights and shape the exercise of ptaters accordingly. Now,
the social rule of law, which evolved mainly ascsequence of the needs
of war economy, of the necessity to reduce soeiadibns and of the rivalry
between statésyests such duties in the state as using the lalidpe social

constitutional law |. Basics, constitutional instibns] (Pécs: Kodifikator
Alapitvany, 2013), 89.

3 Cf. Jozsef Petréteidz alkotmanyos demokracia alapintézményei [Fund#ahen
institutions in a constitutional democracyBudapest and Pécs: Dialég-Campus
Kiado, 2009), 140.

* Cf. PetréteiAz alkotmanyos demokrécia alapintézményéi.

> Cf. PetréteiAz alkotmanyos demokrécia alapintézmény4.

® For more details on the developmental stagesefute of law, see Antal Adam,
Alkotmanyi értékek és alkotmanybirdskodg€onstitutional values and
constitutional jurisdiction](Budapest: Osiris Kiadd, 1998), 19-23.
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About the changes in the system of legal remedigsiblic administrative...

relations and indirectly managing and regulating ¢ésonomy to ensure the
institutional guarantees of individual freedom awodial safety.

According to the prevailing view in academic litens, the value-adding
elements of the rule of law include the sharingpoivers, the primacy of
laws, legality in the application of law, the regument of legal certainty,
the provision of legal protection and fundamenights guaranteed in the
constitution? From the perspective of our subject, the four elets that
form the ground for the operation of an administetegal remedial system
in a constitutional state should be highlighted.atVsupports the inclusion
of the principle of power sharing here is that Ho#ivities implemented by
one branch of power (namely the execution performmexstly by public
administration) are complemented and controlled dopther branch of
power (the judicial organisational systeth)The constitutional component
formulated as the primacy of law justifies the bBshment of such
guarantees from a functional point of view, becaesggl control over the
operation of public administration is manifestedtire named activity":
Ensuring legal protection should be highlightegpad of the administrative
legal remedial system in view of the requiremerdt tblients suffering a
violation of their rights or interests in an adrsinative resolution shall be
granted efficient legal remedies in a fair procedut should be noted,
however, that regulating in a constitution the ealgenerated in the course
of the evolution of modern constitutions is necegsat not sufficient, since
the existence of a constitution in itself does mresent constitutionalism:
its indispensable prerequisite is to guaranteeitff@ementation of such

" For more details see Wolfgang Abendroth, “Demakust és szociélis jogallam az
NSZK alaptérvényében” [“Democratic and social rofelaw in the Fundamental
Law of the Federal Republic of Germany”]’ dmguralom és jogallam. Antoldgia a
Rule of Law és a Rechtsstaat irodalmanak kélrEthe rule of law and nomocracy.
An anthology from the literature of the Rule of Lawd Rechtsstaatled. Péter
Takacs, (Budapest: 1995), 175-194. and Ernst FaffsthA szocialis jogallam
lényege és fogalma” [“The essence and concept efsthcial rule of law"]in
Joguralom és jogallam. Antolégia a Rule of Law éRechtsstaat irodalmanak
korélsl [The rule of law and nomocracy. An anthology frdme literature of the
Rule of Law and Rechtsstaa#ld. Péter Takacs (Budapest: 1995), 195-218.

8 About legal certainty regarding taxation, see ZsomErcsey, “Az ad6zas
alkotmanyosséagarél” [‘About the constitutionality f otaxation”] in PhD
tanulmanyok 11. [PhD papers 138d. Antal Adam, (Pécs: PTE AJK Doktori Iskola,
2012), 215-216.

° For a detailed discussion of the valuable elemehtbe rule of law, see Petrétei,
Az alkotmanyos demokracia alapintézményei, 147-157.

1% This principle supports the establishment of adstiative jurisdiction from the
perspectives of competence and organisation.

"t is closely related to legality in the applicati of law, mentioned before
separately, which is destined to assure legalityaim administrative authority’
application of law.
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provisionst? An important guarantee for the enforcement of mstitution,
inter alia, is the system of constitutional safeguards whigbans the
assurance that constitutional rules are ass&ttad.mentioned in academic
literature, the tools of constitutional protectiamclude the assurance of
citizens’ rights and the implementation of the pijate of publicity.

It is to be emphasised that the requirements tieptinciple of the rule
of law sets for the exercise of public authoritg anforced in three areas: in
the duties and competencies of administrative Isodis set forth in
legislation, in the procedural rules also definadlégislation and in the
provision of suitable means of legal (and in pattc judicial) remedies. It
can be seen in the light of the above that the ofillaw as a requirement
formulates the expectation for the modern stateeédise the right to legal
remedy** And based on Article B) (1) of the Fundamental LafwHungary,
whereby “Hungary shall be an independent, demariBiate governed by
the rule of law”, it can be clearly construed adutly set for legislators to
build up and operate a legal remedial system capafbproviding efficient
protection to clients against public administration

Following the above thoughts, it appears to beifjadtto outline the
interrelations between the rule of law and legalitypublic administration.
In their adjudication activities over the recentrendhan two decades, the
Constitutional Court has discussed the matter sévenes™> Within that
framework, they first took the position that themea requirement means
nothing else but “binding such administrative dotkegal provisions that are
taken in possession of public authority”, which ihdf too narrow an
interpretation of legality in public administratibhBecause there is no need
to prove the fact that it is a fundamental interéstt not only the act
delivered at the end of an administrative procedoue also the entire
procedure should meet the requirement of legalAg. a result, the
mentioned body resolved later that the principletted rule of law also
includes the stipulation that “the entirety of pabhdministration shall be

12 Cf. Petrétei, Az alkotmanyos demokracia alapintéayei, 107.

13 Cf. Konrad Hesse,Grungziige des Verfassungsrechts der Bundesrepublik
DeutschlandHeidelberg-Karlsruhe: C. F. Miller Juristischezr\ag, 1977), 272.
1t was before the consitutional process prior e drafting of Hungary's
Fundamental Law that Antal Adam mentioned that ademo constitutional
regulation cannot exist without extensive regulaiof human and civil rights. In
this context, see Antal Adam, “A magyar alkotmarlyhiinyzé alapértékekl”
[“On the fundamental values missing from the HurggarConstitution”] Kézjogi
Szemle [Public Law Journal] (2009): 3.

15 Regarding the taxation related Constitutional €alecisions, see Ercsey, Az
addzéas alkotmanyossagérol, 215-237.

16 Constitutional Court Resolution 8/2001. (II. 188
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About the changes in the system of legal remedigsiblic administrative...

based on law*’ It can be noted that the declaration of the rightegal
remedy also appears at constitutional level, stheecundamental Law sets
forth that “Everyone shall have the right to seeggal remedy against any
court, authority or other administrative decisiohietr violates his or her
rights or legitimate interests®.

2. Starting point: the legality of public administration

Following this introduction it is justified to find connection between the
principle of the rule of law and the legality oflgie administration. This
topic was discussed by the Constitutional Couresa\times in the last two
decades. In those discussions — considering thalitiegof public
administration in a rather narrow way in our viewhe Constitutional Court
said that this demand does not mean anything blgethat acts taken by
public administration as a public authority must dabject to the law*?
However, it does not require more explanation eithat it is a basic interest
that not only the act taken at the end of the puddiministration procedure,
but also the whole procedure must obey the rulelegflity. As a
consequence, the Constitutional Court eventualtyaded that that principle
of the rule of law also entails that “the entirebfici administration must be
based on law® It can also be pointed out that the declaratiothefright to
legal remedy is elevated to constitutional levekcduse Hungary's
Fundamental Law lays down that: “everyone shallehthe right to seek
legal remedy against any court, authority or oth@ministrative decision,
which violates his or her rights or legitimate natsts.**

It can be stated that public administration bodiessvery heterogeneous
both with regard to their legal status and theiredu(including the intensity,
with which they may interfere in citizens’ privatgphere). Thus, the
principle of plurality of legal remedies in pubkciministrative proceedings
is also a basic requisite, which requires thatl¢ggslator should establish
several legal remedy tools that can be applied rudifferent conditions and
that can generate different results. This phenomesioot only typical of
the 21st century, as Magyary’'s comment also expldihe development of
legal remedies in public administration was detaedi by the parallel
existence of two trends: (1) the establishment sfnaple, transparent and
efficient legal remedy system; (2) the legislatisodad to bear in mind that

7 Cf. Petrétei, Magyarorszag alkotmanyjoga |. Alapse alkotmanyos
intézmények, 92.

18 Article XXVIII (7) of the Fundamental Law of Hunga

19 Constitutional Court Decision 8/2001. (II. 18.) AB

20 Cf. Petrétei, Magyarorszag alkotmanyjoga |. Alapse alkotmanyos
intézmények, 92.

2L Article XXVIII (7) of the Fundamental Law of Hunga
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BENCSIK, ANDRAS

“the adjudication of public administration legalbdges, i.e. those between
an authority and an individual, should not be eatrout by a higher level
public administration authority, but rather by adépendent court®

It has to be noted that among the (legal) guarantéehe legality of
public administration there are instruments to Ippliad within public
administration itself (e.g. appeal, review procésgality supervision power
of local councils, etc.). Besides these, there reme-public administration
proceedings (e.g. administrative court proceedings)d there are
constitutional bodies exercising external conthese latter ones’ main
profile is not connected to the legality of puldidministration, but they also
perform some (additional) duties in this respedaj.(prosecutor’s appeal, the
role of ombudsman, the control activity of the 8taudit Office).

It is clear that the legal remedies of the pubticmaistrative procedure
basically serve two goals: the redress of grievaredating to individual
rights or interests as well as the redress of dbggrievances. Therefore,
Act CXL of 2004 on the General Rules of AdministratProceedings and
Services makes a difference between legal remedietients’ request (in
order to remedy a violation of an individual's righor interests) or ex-
officio review of acts (correction of public adnstiative acts resulting in an
objective grievance). The General Code of Admiaitie Procedure
(hereinafter: AKR), which aims to revise the lawanfthority proceedings,
maintains this dual system of Act CXL of 2004, bbanges the focuses of
the legal remedy system of public administrativecpedings.

3. Re-designing the system of legal remedies in did
administrative proceedings

During the codification of AKR that will replace A€XL of 2004, the
major law regulating public administration procewy, the legislator has
openly perceived the struggle of three requirensgatems. Firstly, the new
law’s approval is determined by several declaratioh the Fundamental
Law and special attention has to be paid to arficld), which stresses the
principle of the rule of law and Article XXVIII (7)which declares the right
to legal remedy, as it has been mentioned befaeor®lly, as a member
state of the European Union, Hungary cannot estapeénternational and
European trends (e.g. the necessity to create amdmlbetween individual
and public interest, the inevitability of “sanct&nfollowing the unlawful
operation of public administration, etc.) that agpe the law of proceedings
through many other legal institutions. And thirdifre legislator clearly
marks the aspect of redesign and votes for anigiti@and fast proceeding,
when he/she highlights the unquestionable fact ‘it rationalisation and

22 Cf. Magyary, Magyar kozigazgatas, 612.
14



About the changes in the system of legal remedigsiblic administrative...

acceleration of proceedings, in itself, may notameaspect overriding all
other aspects, when the new regulation is created”.

3.1 The outlines of the new model

Taking the above mentioned into consideration, dbeification of the
legal remedy system targeted three areas: (1) tmemtification of
constitutional expectations arising from the righbtlegal remedy, (2) the
maintenance of the dual system of legal remedidsdagision reviews and
(3) the problems of implementing the review powdre content of the right
to legal remedy was explained in detail by thengsi of the Hungarian
Constitutional Court and the European Court of HurR&ghts (hereinafter:
ECHR). Here it can be stated that the single-lebaracter of legal remedy
does not automatically mean the violation of thghtito legal remedy,
because as the ECHR pointed out with a theordbiasils, Article 13 of the
European Convention on Human Rights demands framntember states
neither to have multi-level legal remedy, nor thetablishment of legal
remedy options by a body that is outside the systein public
administratiorf* Thus, from this aspect, the legislator’s standpoiaiming
that “a single, but efficient and true legal remegalifies as satisfactory
guarantee for the affected pafy&annot be criticized.

The AKR does not bring any novelty in terms of siieicture of the legal
remedy system, because the concept keeps thedhadisystem of Act CXL
of 2004 and will make a difference between legahedy proceedings
started by private initiative that require the aetparticipation of clients and
decision reviews that are carried out ex-officieere if the client is passive.
The legislator treats the implementation of supeEmy power also with (a
partial) maintenance of the previous system. Theerisory body can be
interpreted based on the previous regulation inctiee of proceedings by
public administration bodies outside the structfreounty (and Budapest)
government agencies that fit into a hierarchicaleor but the supervisory
body still has to be appointed for non-hierarchiballies and integrated
county and Budapest government agencies.

% “Részletes jelentés az altalanos kozigazgatasidtaems koncepcidjanak
elokészitéséil” accessed October 27, 2015.
http://www.kormany.hu/download/c/c8/50000/201505 P%elentés%20az%204lta
lanos%20kézigazgatasi%20rendtartas%20koncepci@éifob.

2 Article 13 of the convention says: “Everyone whoigghts and freedoms as set
forth in this Convention are violated shall haveedficient remedy before a national
authority notwithstanding that the violation hagbeommitted by persons acting in
an official capacity.”

% accessed October 27, 2015.
http://lwww.kormany.hu/download/c/c8/50000/201505 P0%elentés%20az%204alta
lanos%20kbzigazgatasi%20rendtartas%20koncepci@éifoR9.
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3.2 Major concerns of the AKR’s legal remedy system

The new law regulating proceedings maintains ttsemtal frameworks
of the previous regulation; however, it sharplydessigns the focal points of
the legal remedy system. In Act CXL of 2004 thamaiy remedy is appeal
and the secondary one is judicial review, whilgha new system appeals
are exceptional and the administrative lawsuihis main path to follow’
According to this, the legal remedy system of pulldministration has the
following structure:

1. basic public administrative proceedings;

2. administrative court proceedings of first instance;

3. (in an exceptional case) administrative court pedisgs of second

instance.

This concept justifies the above mentioned vitarges by a number of

reasons:

- “authorities often think of the public administrati proceedings of
two instances as a unified proceeding, therefoeeful clarification
of the facts takes place in the second instanceepbaly”,

- “in most areas the number of decisions challenggdappeal is
meagre (mostly under 0.5%, or 0.33% on average)atmund 20-
25% of the decisions taken in the appeals procgedire sought to be
reviewed at court by one of the affected parties”,

- very often “the truly expectable impartiality ofetbody that is entitled
to hear the appeal is doubtful”,

- “the new system can make sure that decisions &tentanore
objectively, thus clients’ rights will prevail moeffectively, because
other interests or prejudices have no chance togeanie the system”.

In addition to the statements cited, some circunt&s must be

mentioned in connection with the above. It can lointed out that the
statement saying “the full clarification of the fat¢akes place in the second
instance phase only” can be deemed as a littlegexated, not mentioning
the argument that if we accept that each secortdrics proceeding is an
authority proceeding, then this can rather be wided as a counter-
argument that breaks with the general characteppgals. The situation is
similar, when we regard the argumentation withistial data: it is a matter
of point of view whether you find a max. 0.5% ofcidgons challenged by
appeals a low figure and the 20-25% of challengmaisibns going for court
review a large number. Finally, without questionihg effect of structural
changes in public administration on the systemutfi@rity forums, it has to

% accessed October 27, 2015.
http://lwww.kormany.hu/download/c/c8/50000/201505 P0%elentés%20az%204alta

lanos%20kbzigazgatasi%20rendtartas%20koncepci@éifoB2.
16



About the changes in the system of legal remedigsiblic administrative...

be pointed out that the remarks about the connectid authorities entitled
to judicial appeals and corruption may requirdtkelimore elaboration.

The review and re-regulation of some legal insbng in connection
with public administration lawsuits is inevitablehen court review becomes
general (and at the same time the right to appeaeriously limited).
Solutions should be found for the following probkera concrete description
of the complaint submission process, (the complstiould be submitted to
the authority of first instance, which will forwartto the court through its
superior body), extension of the ex-officio revipawer, the duty payable
for the public administrative lawsuit, the procesldaw methods that aim to
mitigate the formal requirements regarding compaiand the change of
court review and enforceabilify.

Concerning the basic model of the legal remedyesyst is obvious that
appeal as a method of legal remedy will remainiagble, however, before
the legal remedy proceedings by the court it wélldzcessible to clients in
exceptional cases only. The Concept says the oigappeal will be granted
in three cases: (1) decisions not taken on thetsnefrithe case, (2) decisions
taken in short cause (3) automatic electronic dmtis Beyond this it may
be important to retain this legal remedy tool irmgogroups of cases to
extend the potential cases subject to a right geap Such cases might
include, without listing concrete groups of cases:

- cases about numericality exclusively,

- cases under a certain case value (typically topmiea in tax and

customs affairs),

- proceedings involving many clients, and

- proceedings involving the participation of speeaiathorities.

In those cases the legislator must also decide thieatelation of the two
legal remedy proceedings existing in parallel wél In this respect it is also
a possible scenario that “the general public adstimiion regulation
maintains both legal remedy systems and allowslthet to choose between
an appeal and an administrative lawsuit. Shoulcctiemt submit an appeal,
he/she will get the possibility of applying for ja@l review after his/her
appeal has been decidef.lt is to be noted though that in this case the
regulation must be defined precisely to ensure lfath and efficient legal
remedies.

* k%

2" Here we just want to mention that by eliminatihg general feature of appeal the
suspensory effect on execution of the complaintngsbion should be more
generally accepted.

# accessed October 27, 2015.
http://lwww.kormany.hu/download/c/c8/50000/201505 P0%elentés%20az%204alta
lanos%20kbzigazgatasi%20rendtartas%20koncepci@éifoB4.
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In this study | have presented the most essentdll kegulations that can
be understood from the Concept of the new genedé ©f administrative
procedure highlighting some major changes comptrdle currently valid
Act CXL of 2004. Of course, it may be presumed tiegt legislator may
have to make minor changes to the draft as theingf the law proceeds
on its way to approval and it cannot be excludeat th different legal
remedy system may emerge with the approval of gve law than what has
been discussed here so far. It is clear, nevedbelleat the procedural law of
public administration will be transformed and tlegdl remedy system will
have to face huge changes. This will also meanaiallenges for the public
servants who apply the law as an authority andrgtickcial bodies.
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Usage-Based Insurance — Vehicle Insurance
of the Future

BOCSOK,VIKTOR - BOLDIZS, PETER - LOOS,
| STVAN - NAGY, GERGO - NAGY, ZOLTAN

ABSTRACT This study is aimed at giving a comprehensive overview of
new trends in insurance models and policies, especially liability and
property motor insurances, brought about by the results of today’'s
technology developments. The paper discusses the concept of usage-based
insurances, its advantages, the underlying technical and IT background and
the possibilities awaiting for exploitation in these new generation insurance
models. Requirements of secure data collection, transfer and storage
appearing in conjunction with the technical and IT background are also
presented and discussed. The paper touches relevant elements of the
Hungarian privacy and insurance regulations.

KEYWORDS usage-based insurance, insurance law, vehicle liability
insurance, casco, privacy

1. Introduction

Technology development, new service models based on resource sharing
and workload distribution, new consumer habits coupled with cost cutting
collectively enabled us to consume more and more services on-demand,
based on momentary decisions, and real needs. Increasing competition
brought this trend into insurance services, resulting in insurance models to
appear on the market in which the fees to be paid by the contracting party
are calculated on the basis of her behavior or, in other words, insurance fees
match the momentary, real-time probability of covered risks.

The technical background of new solutions was primarily established by
sensors and networks, as well as the introduction, spread and exceptional
development of telematics systems. Usage-based insurance models, just as
all solutions backed by infocommunications systems, must address
numerous issues, especially with regard to secure data collection and

! Liability insurance policies establish tripolar legal relationships, since the insured
party eligible to receive recovery (beneficiary) is not the contracting party (the
tortfeasor in the case of insurance events), but the party who suffered the damage
(damaged party).
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processing, as well as privacy. Some of these igusstarise out of
economic considerations backing the given insuranodel, while others
are brought into focus by the business models eoupith technology.

The study attempts to present the concepts anchtayes of a specific
market of non-life insurances, the market of autoieansurances or, more
precisely, usage-based property and liability metdricle insurances, along
with the technical background bringing these tdiseand in addition, the
legal issues.

2. Concept and Advantages

2.1 Concept

The differentia specifica distinguishing usage-baggsurance models
from current models relying exclusively on risk 8hg, is the real-time and
usage-adaptive measurement and monitoring of rm@&kofs, which can
produce more personalized insurance products fogusn factors most
relevant for risks and having the greatest infleeos damagesThis model,
for which the literature coined different terims based on adaptively
adjusting insurance costs to vehicle use or to beerprecise, to the measure
of the risks coupled with vehicle use. Usage-bamedrances (hereinafter
UBI) are the results of insurance companies’ (I€syt and revenue
optimizing efforts, the development of ICT and ttleange in consumer
habits. The products of this yet rare type are icened the new generation
of insurances and the common central products effdture by renowned
international analysts.

Voluntary vehicle (property) insurances (CASCOXidht insurances
forming a separate and, according to expert opsfiche most complex
insurance models, as well as liability insurancesaver liabilities resulting
from the use of vehicles can all benefit from ushgeed models. Customer
benefits are more significant for the latter tymdsinsurances, while the
benefits for ICs are more significant for CASCOadice has proven that
the primary consumers of UBI are producing lesseagk within an

% Factors include the duration and method (extemt mature) of use, vehicle
conditions and environmental factors.

% pay-as-you-drive, pay-how-you-drive, mile-basetbansurance, etc.

* See the analysis of Ernst&Young acessed Augus?@D5.
http://www.ey.com/Publication/vwLUAssets/EY -usagasbd-insurance-the-new-
normal/$FILE/EY -usage-based-insurance-the-new-nbpuaifa

® Szilveszter Farka®iztositasi ismeretek gazdasagi menedzserek sziuleasi
segédletGydr: SZIE, 2002), 39.
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insurance periofitherefore facing less exposure to accident riskability
insurance charges adapted to vehicle use may peodignificant cost
savings for these drivers. ICs, however, can agseefit from savings, since
price-sensitive customers may change their driwdrakior fundamentally,
by getting inspiration to drive carefully and too& unnecessary vehicle use
further decreasing risk exposure. More careful idgv behavior and
optimized vehicle use produces benefits for CASG&uiances as well, and
such insurances providing full or partial coverdmyeadjusting charges to
actual vehicle use may become accessible to thmssumers who can not
afford to purchase voluntary insurances at theetiifiees.

Frequency of use is, however, just one parameid,exxposure is the
consequence of several factors. Accident statisshew exposure is
correlated with vehicle type and power, driver ganand age, and the date
of having the license obtainédlhe most significant accident risk consists
almost ultimately of drive behavi8r,human failuré, which can be
monitored and, moreover, can significantly be iefloed by applications
relying on technology providing the grounds for urence producty.
Statistics' show the most frequent types of road accidentshareollision
of vehicles and lane leave, with more than twoddiof those events

® One year under the prevailing law (see Act V 012®n the Civil Code section
6:447 § (2)). The focus of the study is on the Haran regulation.

" This should not be interchanged with driver exgrece, known to be more closely
coupled with mileage driven and driving environngenBased on the statistics
published by the Hungarian Central Statistical €ffjkézponti Statisztikai Hivatal,
Kdzlekedési balesetek 2Q1&d. Péter Szabd, (Budapest: self published, 20t48)
number of males faulty in accidents is five timégger than the number of females,
and most faulty persons are above the age of 486pl®éhaving obtained their
driver's license more than 15 years ago are inwblue the vast majority of
accidents, followed by those having their licenstamed 5-10 years ago.

8 Some estimate that 85-90% of all road accidergscaused by driver faults. See
Krisztina Felfoldi, and Laszl6 Kalman;Kozuti baleset — munkabaleset”
Munkavédelenvol. X. issue 9., (Budapest: Férum Média Ltd., 20B27.

° Mostly including the following reasons: inappragigi speed for road, traffic and
weather conditions and visibility, ignoring traff&igns and stoppage obligation,
violating rules of passing and changing directitowing and turning.

10 Examples primarily include eco-driving applicasprstimulating drivers to drive
more efficiently to optimize fuel consumption. Thespplications relying on
embedded systems perform real-time measuremereofactors influencing fuel
consumption. In addition to monitoring the condisoand operation of the drive
train, they are capable of, monitoring the condgioand operation of braking
systems (since the other consumption factor in teddito throttle pressure is
braking patterns). This parameter allows drawingctesions about driver behavior,
since quick, strong and short-distance brake agidios may imply potential
situations of accidents.

1 Kozponti Statisztikai HivataKozlekedési balesetek 2Q113.
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occurring in minor unprotected open roads. Invesiims of the conditions
of these accidents, most of which render to benanrance event, are of key
importance in order to determine responsibility dhd ICs’s liability for
damages. The infrastructure enabling UBI can atstribute to and serve
accident prevention purposes. By means of condycéal-time monitoring
of vehicle conditions and behavior and sharing itifermation with the
driver, accident risks can be mitigated. Emergermyimunication systems
relying on telematics systems can mitigate damagek therefore, reduce
ICs’s obligations and financial liabilities. In atidn to information obtained
from the vehicle, monitoring environmental data awariables? and
evaluating such data in conjunction with vehicldadaan enable early
notification of drivers on hazardous traffic sitoas more precisely than
ever, as well as more optimal enforcement of damagention and
mitigation obligations? and simpler proof of potential contribution of the
injured. UBI relying on telematics establish theref the grounds for
comprehensive risk management.

It must be noted, usage-based insurance (UBI) reodiely affect the
application of the decisidhmade by the European Court of Justice on the
matter of unisex insurances, rendering paragraphf Article 5 of EU
Directive 2004/113/EE invalid, which actually received criticiShfrom
insurance companies in several isstid%or that matter, technologies behind
UBI are capable of providing unbiased support fadihg differences in
individual or personal risk factors — and, therefofactors governing
premium calculation —, including, for example gemdése differences.
According to the position of the European CourtJoktice, impartially
justified differentiations may be legitimate. Puaatito the Court opinion,
Act LX of 2003 on Insurance Institutions and theurance Business (IA)
declares that the principle of equal treatment duatssuffer defect from
indirect — not even from gender-wise — differeimias supported, on the

2.5uch as weather and road conditions.

¥ Act V of 2013 on the CC Article 6:463

n its judgement C-236/09 (the Test Achats casiased on March 1, 2011, the
European Court of Justice renders paragraph 2 ¢itldr5 of 2004/113/EC,
enabling gender-related differentiation in the seunf insurance relationships based
on reasons of actuarial mathematics and statistitéd, since gender-wise
differentiation causes a defect in applying thegple of equal access to and supply
of goods and services. Therefore insurance polgtied all be unisex.

> Council Directive 2004/113/EC of 13 December 2084 implementing the
principle of equal treatment between men and woimehe access to and supply of
goods and services

18 Term of validity is just one of the disputed issue

" For more information: Balazsokey, “Az eurGpai Birosag itélete az uniszex
biztositasi tarifak koteléwé tételésl” Jogesetek magyarazata: JeMal. 2, issue
3. (2012): 48-56.

22



Usage-Based Insurance — Vehicle Insurance of theé&u

grounds of unbiased justification, by a reasona&lalese directly related to
the given legal relationship, recognizable indepatig and based on real
and actual differencés.

2.2 Consumer benefits

The main benefits of UBI for consumers are loweesfeand more
transparent calculation. Current insurance scheéyaes fees on shared risk
bearing, causing parties belonging to the samegehate based on their age
or location to pay the same amount of fees evémeifrequency or nature of
their vehicle use, or the conditions and safetyheir vehicles differ, or if
they show difference in how aggressively they dawvel how much risk is
involved in their driving style. Calculation of feéor property insurances or
potential damages are currently based on the vafiube vehicle and its
parts, the self-imposed retention, the age andease of the insured party,
the protection and safety equipments in use anftl stegistics. This pricing
principle is adequate for events of theft, damagased to parked vehicles,
damages caused by self-failures or not compendatethe faulty party,
while it ignores risks related to accidents ocagriluring driving and risks
occurring out of the course of vehicle operatiou, telated to the vehicle’s
technical conditions. Pricing of compulsory liafyiliinsurances must
consider the extent of damages caused by the cemsanmd the overall
extent of damages,but the relation between the conditions of theialetof
the faulty party and the driving behavior, whicmdze called riskiness, is
more obvious than in the case of CASCO insuranEes.the sake of
simplicity, fulfilling maintenance obligations sagjainst the operator, as well
as the usage of protective equipments in the confrslEamage prevention
and mitigation liabilitie® are all included in the term and factor “driver
behavior”. The most efficient pricing schemes fdIl@&mploy a combined
approach which also allows the management of fagholependent of usage
and residual risks. The services facilitated by tdehnology systems on
which UBI is based, such as on-premise repairingnediate assistance
related to the vehicle’s conditions or the necgssitunplanned maintenance
operations offers additional benefits for the caonets.

Governing payment of fees is of essential imposeaincthe spread of
UBI products® Telematics supported UBI objectively meets the

'8 Insurance Act Section 2 of article 96/A.

19 Including the extent of damages caused by nonagagdnsumers and parties not
maintaining suitable insurance policies.

% protective equipments include devices aimed ateguing personal injuries, such
as seatbelts, child seats.

%L The regulation governing the payment of fees atflmences the resolution of

privacy.
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requirement which states the difference betweers faee be paid by
individual parties cannot exceed the extent jelifby the difference in
risks. In the pricing model, ICs must also considemage deviation, and the
compliance with the requirement saying that theeirsm insurance
premiums must cover the costs and service feestpaid in relation to
future insurance events Payment models must etladleonsumers to pay
reserves and the amount paid by the ICs afteramance event occurring in
the same insurance period. The problem is not thisthe construction of
billing cycles, the calculation and settlementrdurance fees dependent on
actual use, and the determination of insuranceogercorresponding these
aspects. Sub-section 1 of Section 6:447 of the\Acf 2013 on the Civil
Code (CC) requires insurance premiums — in the abperiodic payments —
to be paid in advance, on the first day of thequketo which they pertain.
This means that characteristics of usage could dmy applied and
considered as credits in the subsequent period. ifhee could be
circumvented by setting shorter insurance perfddgat is, however, not
viable generally for compulsory insurances, acewdo the provisions of
Act LXII of 2009 on Insurance Against Civil Lialti in Respect of the Use
of Motor Vehicles (CMI). Provisions of the CMI gawéng tariffs to apply
to individual policies set forth that the insurangeriod is one year, and
tariffs of open term compulsory insuran@asan only be changed at the end
of the billing cycle, allowing only one exceptionehse” The ICs must
calculate their compulsory liability insurance fegscording to the tariff
applicable on the first day of the insurance peripablished beforehand.
Changing these fees during the insurance periamhlig allowed upon the
fault of the contracting party within 60 days from the first day of risk
coverage, unless stated otherwise in regulations.r&gulation requires the
new fees to be based on facts current at the tfreatering into a contract of
insurance policy. Fact-based telematics systemsntbetiBI models can
significantly help in meeting these requirementgvantages of telematics
systems are primarily apparent for fleet operatditse above mentioned
tariff model preventing the development of UBI mizdis not available for
these companies, since the regulation makes anpgiaenior vehicle fleets
by enabling the introduction of a change in thelied period. According to
Section 11 of the CMI, the parties concluding flpeticies may derogate

%2 The IA outlines a similar methodology, for yearycles, by saying in its
Appendix 10:recurring premium payment models shall consider tircumstances
before the premium becomes due at the beginninthefyear covered by the
insurance.”

% According to sub-section 1 of Section 16. of tHdlCinsurance policies shall be
indeterminate for vehicles required to maintainmpement automobile registration.

24 CMI sub-section 1 of Section 24.

% Breach of obligation to disclose material factd &mcooperate when entering into
a contract of insurance policy.
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from regulative provisions with regard to the dake policy becomes
effective, the termination of the contract, theumesl period and payment.
The basis of fee calculation is the insured pesdnd the tariff valid on the
first day of the effective period of the policy, wh can not be changed
during the period. Fixed-term policies can alsocoacluded for vehicle
fleets. Consequently, provided the tariff has beelblished properly, and by
the means of concluding shorter fixed-term polictes attributes of vehicle
use can be taken into account, at least calcutaigtie average of the fleet,
even if the fees are to be paid in advafidéehicle use attributes could be
taken into account for compulsory insurances inag gimilar to the bonus-
malus systerfi{in the form of discounts and surchard®sith the difference
that the system for usage-based features wouldabedbon the attributes
measured during vehicle use. When developing timestand conditions for
insurance policies, attention should be paid tophenomenon that insured
parties may become uninterested in concluding\ielip policies in the case
of less advantageous fees. This issue can be nwrageareful policy
development.

2.3 Advantages for Insurance Companies

UBI, as a solution, brings straight advantages I€s as well, since
personalized or customized policies allow to reachider set of customers,
costs of paying for damages can be controlled ibaitie the number of frauds
may decreasg.In addition to customizing insurance policiesxildity can
also be increased, and the underlying technologywal more efficient
management of geographical and temporal iglesyond risks coupled with

% CMI sub-sections 1 and 3 of Section 20.

27 cMI, as well as the provisions of Decree 21/20¥110) NGM issued by the
Ministry for National Economy on the bonus-malussteyn, its classification
mechanism and the issuance of loss history cext#g

2 According to the provisions of Decree 21/2011 {9). NGM

% The technology base of UBI can help in reconsingctases of damages which
enables — by taking into account the directiorergith and precise time of collision,
brake efficiency, position of throttle pedal, ditiea of acceleration forces,
deployment of airbags, operation of stabilizer sys, for automated lights light
conditions, etc. — the drawing of conclusions conicgy the extent of damages;
geolocation technologies allows for unique and entic determination of the
location where the damage occurred; and CAN-basaditaring of vehicle health
can provide high-precision assessment of the rahlevof the damaged vehicle.
Geolocation also enables to mitigate a form of drawhen consumers register a
countryside address as their address of residenstay in the hope of receiving
lower fees.

% This solution enables assigning higher fees taspair days, seasons or periods
bearing higher insurance-relevant risks. It aldoved for proper fee adjustments in
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actual vehicle use. While maintaining legal guagasf embedded systems
enable the monitoring of vehicle health, perfornegaraf mandatory and
required maintenance operations, tyre pressurgdpdthe use of protection
systems (such as whether airbags were deployedash dn the case of
accidents, whether alarms were activated and deenrs locked in the case of
thefts) and whether the driver or operator paiengitbn and acted according to
signals published by the diagnostics systems ofi¢hécle. UBI supported by
embedded telematics systems therefore enable® IRsve control over risks
coupled with the insured party, and to immediatiyect, assess and handle
risk changes, leading to potential measures infimgn the contract of
insurancé’ CMI prescribes agreements of mandatory insurantieigm to
include provisions concerning investigation of eswf responsibility, since
obligations of performance only include justifietaims for damage¥.
Telematics systems enables technical reconstrsctidnevents, making it
possible to identify the extent of the respongipiland the efforts performed
by the driver more precisely than ever. Monitoritiying patterns also allows
ICs to force recourséSEmbedded devices (connecting to the CAN bus, see
later) and devices connected to the diagnostiesfatte (the OBD connector)
enable more factual and accurate bonus-malus fidasisin and maintenance
of loss history.

Telematics systems backing usage-driven insuramodupts support
change disclosure obligation set forth in sub-sacf of Section 6:452 of
the CC, and can, therefore, assist in demonstratidgattesting the failure to
disclose relevant changes, as well as the noiificabr exclusioff' of
notification by the insured and damaged party wiitehad influence on the
extent of the damage or the causation of the ewehiappen, which may
even release ICs from their obligationsSolutions can enable the
automation of event reportirify, decreasing administration overheads.
Consumers using the system can immediately satisfir obligation of
damage disclosure, enabling to conduct factual aedtral reviews,
increasing the chances of uncovering circumstamdéethe obligation to
honor. Technology enables the determination anddstration whether the
driver has satisfied prevention and mitigation gdlions®’ taken reasonable

response to changes in exposures to risks coupitd certain areas, regions or
zones.

3L CC sub-section 1 of Section 6:446

32 CMI Section 12

33 CC Section 6:468

% The insured party may be able to demonstrate aiscinsed condition did not
play a role in the occurrence of the insurance g\amd did not influence the extent
of the damages.

% CC sub-sections 2 and 3 of Section 6:452

% CC Section 6:453

% CC Section 6:463
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and justified efforts® A certified real-time data recording device caspabe
used to justify the measures taken by the driv@révent the accideftand
to determine if the obligation to condition persiste or preservatiéif*
specified in article 6:465 of the CC has been raetbedded devices can
simplify for ICs to respond to the burden of preéfunlawful, intentional or
materially negligent procedures and failure to clymwith obligations
contributing to the occurrence of the insurancenevemmitted by the
insured party or other persons set forth in Secligit4 of the CC, on the
grounds of which the ICs can be released from tlobiigations. For
comprehensive insurances, embedded devices campeotithe CAN bus
can provide continuous and realistic assessmethtedfiealth and, therefore,
the valué’ of the vehicle, which makes it possible to avoiémwsurancé®
and to dynamically adjust the amount of insurance.

Technologies behind UBI can also assist accidestgtion. In addition
to collecting and processing sensor data, systeansbe made capable of
receiving data describing the operational healtlhef vehicle, the driving
pattern and the environmental factors, and carbleeta notify the driver on
the need of conducting an overhaul, or instruct tonthange the driving
style. Prevention, more thorough fraud detectio, lBroadening the product
portfolio influences the risks ICs are exposed as, well as the risk
management practices and consequently, can havenfarence on
computing the amount of insurance-specific reséfvesd the solvency
margin described in Directive 2009/138/&C.

3. Technical Background, Information Security and
Privacy

3.1 Technical Background

The technical background capable of UBI shows Hetalratification,
varying from built-in embedded telematics systemsnibbile applications.

% Embedded devices can prove whether the vehicleatipehas performed all the
maintenance activities required for accident-fraéit.

% Braking, appropriate speed selection, suddentibrechanges, etc.

0 CC Section 6:465

“! Having the vehicle moved or powering the enginean lead to severe damages
in the case of accidents caused by engine failures.

*2To be more precise, the contributing factors efthlue such as real mileage.

43 CC sub-section 1 of Section 6:458

* The mentioned factors can influence insuranceifipedsks, such as non-
disclosure and change risks.

> Directive 2009/138/EC of the European Parliamemd af the Council on the
taking-up and pursuit of the business of Insuraare® Reinsurance (Solvency II)
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For both the ICs and the consumers, embedded deyigmarily those
connected to the CAR protocol provide the most advantages. Telematics
combining ICT covers the tasks of collecting, stgriand processing data
originating from the vehicle sensors and the soledalintelligent
transportation systems (ITS). Primary data souraes obviously the
vehicles, data can be obtained or retrieved fraanGAN bus or the onboard
diagnostics connector, the OBDnterface. In addition, some secondary data
sources such as sensor networks detecting or niegsenvironmental
factors, telemetry systems and remote meteringarksaalso play a rol&.
CAN, standardized in 1996has become commonly used in vehicles and
industrial control systems. It is a network of, ahd corresponding protocol
for peer nodes connected via serial bus. Lackingcamtral control units,
CAN is an extremely reliable and fault-tolerant mveand message-driven
network, within which messages are transferretiénarder of importance of
contained information. CAN provides broadcastirgtdiees to facilitate real-
time and consistettdata communication within the vehicle, and can, in
addition to transmitting information, query infortizan from each other. The
encoding or encryption of communication facilitateg the protocol is
different for each manufacturer and, sometimesdifberent models as well.
OBD, built into vehicles from 1996, is not an imtal transmission
protocol, but a failure diagnostics interface cared to the central control
unit>! The goal of developing OBD was to monitor equipreerglevant
from the aspect of emission, however it has becthraeuniversal error and
failure diagnostics interface. It provides feedback the combustion
process, catalyzer activity, leakproofness of thpour prevention system,
meeting rules in the compound mixing system, lamfidéde, as well as the
actual operation of the exhaust return system.gameration OBD supports
displaying and, for later retrieval via the diagies interface, storing error
codes. In addition, it also ensures the propervatitin of the engine
prevention program and the operation functions.ri®ehg CAN data,
especially coupled with other devices such as lgatepositioning

“® Controller Area Network

47 On-Board Diagnostics

“8 CAN is only one of the data transmission networst@cols used by the vehicle
manufacturing industry. There exist, however, otpestocols with less relevance
today, including LIN, FlexRay, CANopen, SPI, I2CART/RS-232 and MOST.
49150 11898 family of standards

* That is, unified and consistent broadcasting, engtintegrity, is used instead of
peer-to-peer communication based on recipient aduhrg.

*1 For a comparison of the two technologies, seelt Balay, et allCT IN ROAD
VEHICLES - Reliable vehicle sensor information frofBD versus CANpresented
at the 4th International Conference on Models amdhhologies for Intelligent
Transportation Systems, Budapet, June 03-05, 2015)
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equipment¥ can support facilitating faster, deeper and morecipe
interventions than OBD can provide. In contradbeaefit of using OBD is
the ease of direct access and reading of data.

The market already offers numerous devices capableetrieving
insurance-relevant sensor data. Products includergee variety of FMS
interfaced® capable of tapping CAN traffic and transformingad#o other
formats interpreted by traditional IT tools moresigga as well as simpler
plug-in devices to connect to the OBD, moreoveriakss connecting the
driver's mobile device to the vehicle. Future védscare expected to offer
such multipurposéadapters as accessories, however access to theisese
should also be ensured for the drivers of todaghisles. The so-called
retrofit solutions capable of ensuring such acadrssv the question of
maintaining the validity of warranties, the valueadich may be significant
for many vehicles. Regulatiofisleclare warranty providers are exempt from
their liabilities once the failure is proved to leaappeared after proper
performance of the agreement. Failures relateds$tepior modifications are
subject to this provision. Warranty only becomesissue for non-built-in
devices connected to the OBD adapter when the eéeigsiccapable of
facilitating communication toward the vehicle’'s tafler via the
connection. Today the chances are low, but sediagtrends in IT, it is
possible that viruses or other malwares can infieetvehicle’s controller
software, or its information and entertainment eystvia the connected
device, blocking or preventing faultless operatid\tcess to sensor data
transmitted over the CAN seems to be a more siisplee, since only built-
in devices can gain such access. CAN data cantievesl by wire tapping
the bus and decrypting information transmitted aueDisrupting the CAN
network may cause the warranty to get ceased. Sdue ican be resolved by
using contactless devices.

Infrastructure required for UBI does not consistyoof data collector
devices, issues of storing and transmitting datatralso be managed. Data
can be collected locally, however such solutions @aly support posterior
reconstruction of insurance events, and to cheathdr circumstantially)
how risk factors changed from period to period. Thest effective, real-
time solution is a system combining local datal(iding geolocation data)
collector devices with a centralised data wareholisehnical background

*20n CAN and GPS technologies, see Matyas Hesz afidtBzab6, “Mérés alapl
balesetelemzédA jow jarmiive, Vol 5, issue 3-4. (2013): 30-33.

>3 Fleet Management System Gateways

** The mentioned interfaces can be used effectivalyddition to supporting the
UBI, for a bunch of other purposes, including bat limited to eco driving, vehicle
safety and security, emission monitoring, remoteretliagnostics, vehicle tracking
and purposes together can provide the groundsiéocdnnected car paradigm.

% CC sub-section 1 Section 6:171.
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for such can be provided by high-bandwidth wirelessinections, ICT
devices and services, the so-called Machine-to-hacldata connection
solutions. Data obtained from vehicle sensors ¢sm lze transmitted to the
LOB*® systems of the ICs via integrated ICT networksshsas built-in
GPRS, 4G or LTE modules, or via the mobile devioeshe drivers. The
connection can either be direct or indirect wittadarocessors placed in the
middle.

Certain UBI products solely rely on the mobile @eg of the insured,
and exploit their measuring instruments to deteemotation, acceleration
and direction. While such a solution is obvioustyieenient and low-cost, it
faces numerous disadvantages, eg. data from velnidemation systems
cannot be accessed and processed, therefore switiorso cannot ensure
certified and unbiased measurement of vehicle lhhealhditions, neither the
circumstances of insurance events. Solutions pwelgloying user devices
can be subject to manipulations in addition to igegice, and theft of or
losing the wused mobile devices remain valid proklenSuitable
infrastructural backgrounds for UBI must incorperdtlematics devices
capable of monitoring, collecting, logging and swanitting data generated by
the relevant sensors in conformity with informatieecurity (InfoSec) and
privacy regulations and requirements set agairstinBurance industry in
order to store and analyze data in some on-prearisdoud-based central
LOB applications.

3.2 InfoSec aspects

The term InfoSec is generally used to refer to ¢ke or concept of
measures and efforts taken to provide risk-propodi protection against
threats and exposures threatening data. The braaatigpted and used
definition by the International Standards Organdrat(ISOY® reads, the
term represents the concept of ensuring, maint@inor providing
information confidentiality, integrity and availdity,>® as well as
authenticity, genuineness, accountability, non-gegion and reliability.
Sections 65/A and 91/D of Act LX of 2003 (IA) setsrth InfoSec

%% line-of-business

" A clear reflection of this wide acceptance is that L of 2013 on the information
security of governmental and local governmentaboizations (ISA) also relies on
the concepts and provisions of the ISO 27000 faofilstandards.

8 |SO/IEC 27001:2013 Information technology. Segutiéchniques. Information
security management systems. Requirements

* Confidentiality shall be understood that inforratican only be known by
authorized persons and only to the extent accortirtheir authorization. Integrity
means the contents and attributes of data matae thepected, is precise, complete
and authentic, originates from the expected andlai®d source. Availability is
defined as the unrestricted ability to access dtide authorized parties.
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requirements by specifying that risk-proportionafotpction against
exposures must be enforced for systems as wedréaitinformation stored
in those systems. Exposures include such threaishwtan violate or
endanger the maintenance or enforcement of regeimeniisted in the I1ISO
definition. A wide range of negligent and intentibtehavior and cases of
damage belong to this scope, from hacker attackgsmn and construction
failures, operator negligence and the interruptiérsupply chains due to
technical reasons, natural disasters or terrotistclks. Risk-proportional
protection means the costs spent on protection beigiroportional to the
damages and losses threats can cause. The pravididhe IA concerning
the requirements of the IT systems of ICs, in adaoce with the privacy
provisions of Act CXIl of 2011 on the rights to &dktermination over
information and on information freedom (Info Aét)requires ICs to use
administrative and governance apparatuses to méebdc requirements.
Companies should sort their systems to securityseld’ take IT-specific
risks into account when developing their operatig@icies, regulate the
ecosystems of responsibilities, auditing and infation disclosure, as well
as disaster recovery and business continuity pses&sCompliance with
InfoSec principles is present in the entire sysliémsycle, from design and
procurement to operation and audit. ICs must emphoyitoring systems
and under the umbrella of risk-proportional prdtettcompanies must
ensuré® the unique identificatidf of major components, devices, processes
and persons. Companies must also ensure systenideosed and end-
to-end protection, maintain operational logs wipitecluding the possibility
of compromisé€” ICs must also guarantee the confidentiality, intggand
authenticity® of data transfer. These obligations turn to becatlifor M2M

¢ See Info Act Chapter 6.

®1 The security classification provided by the IAdigferent from that contained in
the ISA, though the concepts and foundations meitiould, however, a specific
system of the ICs be qualified as a critical syssamording to Act CLXVI of 2012
on the identification, selection and protectioncotical systems and facilities, or
should ICs perform data processing for a partyestitip the ISA, the provisions of
the ISA shall also apply.

%2 |SA sub-section 2 of Section 91/D.

%3 |SA sub-section 5 of Section 65/A.

® This means regulated, auditable and regularly tadduse of administration
(including access levels, authorization, definitioihresponsibilities, audit logging
and management of extraordinary events). For detai¢ sub-section 5/c of Section
65/A of the IA.

® The infrastructure of UBI logs the operation of tmonitored system and not just
its own operations. Pattern-based real-time logyaisasupports prevention and
ensures detection and response of security events.

% Authenticity can be ensured by timestamping dathlkay using digital signatures
of the corresponding trust level. A timestamp, adtw to Act XXXV of 2001 on
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systems UBI relies on. In order to stay compliaithvinfoSec regulations,
the management and handling of media must be gesldog policies and
must be secure, moreover data must be stored cbpiand be archived.
This requirement also applies to local data callest storing and
transmitting devices. The systems on which UBleslare IT systems or
connect to IT systems, therefore InfoSec requirésnenust be enforced.
According to the regulation, ICs are responsibleifgplementing protection
measures to meet the security requirements evér T background or the
LOB applications are partly or completely outsodrce

According to sub-section 4 of Section 5 of the dAly ICs are allowed to
conduct insurance activities, however ICs, accgrdim sub-section 1 of
Section 76, can outsource any of their activitid®eothan taking the risk
and concluding re-insurance agreements, providatdghvacy regulations
are fully observed and outsourcing policy is depbhyWhen outsourcing
business activities, ICs have to retain their tdgto control and audit, as
well as their obligations for insurance risks. @Quiging cannot cause
breach of consumers’ interests, and cannot infleehe performance of the
ICs’ obligations. Outsourced activities can be tadliusing the same
procedures as if the ICs acted on themselves. ditiad, the regulation
specifies conflicts of interest, t661Cs will be held liable for all losses and
damages caused in the course of outsourced axti\atid, moreover, it is
also of the ICs’s responsibility to ensure the ypadrforming the outsourced
activities acts lawfully with due care and mustoalgerify all required
permits and skills are present. Parties perfornuatgourced activities for
multiple ICs must isolate data regarding the vasitDs. If personal data is
handed over to the outsourcing party, provisionghef IA also apply in
addition to those of the Info Act, entailing thecamporation of a privacy
policy into the respective outsourcing agreem@uitsourcing is a relevant
issue for UBI, since international practices pravs quite common that ICs
include the services of 3rd parties to obtain,dnaib or process vehicle data.
Outsourcing also comes relevant when talking abdatd-based data
processing, and as auditing experience shows, ytats be relevant even
for infrastructure provision (laaS).

A particular approach to InfoSec and privacy issoescerning cloud
services is published in Managerial Circular 4/281leased by the

electronic signature, is a set of data irrevocaslsigned or logically attached to an
electronic document, which ensures the timestampecdument existed at the
moment of applying the stamp in an unchanged form.

®7|A sub-section 7 of Section 77.

% Decision 60/1992 (XI. 17.) AB released by the Gitagonal Court of Hungary
stipulates managerial circulars released by the $h@ll not have legal binding
force. Financial institutions however can not ignahe fact that the circular
discloses details on the audit methodology and doalithe FIC in the subject
matter.
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Hungarian State Financial Institutions CommissiBiC], merged into the
Hungarian National Bank, on the risks coupled vatimsuming and using
social and public cloud services in financial ingds. The document,
resembling the resolution released by the U.S. igédenancial Institutions
Examination Council in July 2012, is targeted atficial institutions which
are currently users of cloud services and which gla consume those
services. The document reads, consuming cloudcssrghall be treated and
managed as outsourcing IT systems, bearing the sakneharacteristics as
“traditional”™ outsourcing bears. Citing the document, “consunttaud
services by an institute qualifies outsourcifigand the FIC plans to
investigate the compliance of its the technical eodtractual details in the
course of on-premise audits. The central issuehef resolution is the
enforceability of privacy requirements in the clouthe FIC deems data
classification can provide the grounds to decidatvwkinds of data can be
migrated to the cloud. The FIC does not recommensdtdre and manage
personal data, including banking and insurancees&dn public clouds,
since it may be impossible to determine the locatd data storage. The
standpoint is that the protection measures by whitysical environments
can be protected are not yet feasible and viablérinalized environments,
at least not at the same level. The FIC publise®mmendations and
specifies requirements for cloud-based data hagdlifocusing on
implementing the expected level of logging, suéfiti string encryption and
authentication, as well as secure and permaneatiaiel The FIC does not
prohibit or exclude the option of consuming cloedvices, it rather makes it
possible within the boundaries of industry-spedifigulations.

3.3 Privacy and secrecy

Vehicle insurance activities in Hungary are govdribg three acts, the
CC, the IA and the CMI. In the light of the conaggt and technical
background, several relevant aspects of the regotahave been discussed.
The consequence we have come to is that genericinmhustry-specific
regulations do not exclude the possibility of iklwoing this new insurance
model for property insurances, and do not alwaysuebe it for compulsory
insurances. In order for the UBI to make a sucaeskse market, however,
suitable privacy and data protection backgroundt# to exist.

The primary privacy concern is to determine whatadgualify personal
data out of those collected, transmitted, storetmocessed (handled) in the
course of UBI. The Info Act gives a broad scopefersonal data, including

% As outlined in chapter 28 of Act CCXXXVIII of 2@lon credit institutions and
financial enterprises.

"9 Managerial Circular 4/2012, accessed August 30520
http://www.mnb.hu/letoltes/vezkorlev-4-2012.pdf
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the entirety of all data which can be related ® diffected entity, as well as
the consequences one may come to by getting thate khown. Data
remain personal in quality until the data contro{tbe natural or legal entity
or other entity having the status of a legal persnamely the ICs for UBI -
determining the purposes and methods of handlingppal data and making
decisions with regard to data controlling) canaesthe relation of the data
with the described entityf. Data recorded in vehicles contain information
which can be used to produce consequences forriher.dThis includes,
without limitation information on the movement, geaphical location,
driving style, purpose and mod# vehicle use. In contrast to InfoSec
focusing on technology protection, privacy conceetal aspects, though
the Info Act (namely Section 7 on data securityuregments) contains
provisions for technology protection as well. Aatiog to the Info Act, data
security includes all states resulting from orgational and technical
apparatuses and procedures deployed in order tegpragainst illegal
access to personal data; acquisition, transmission publication,
manipulation, deletion and destruction, so any &irethd means of use;
incidental destruction and damage of such datayedisas inaccessibility of
data due to technical changes, and any acts amtsetiereatening the
confidentiality, integrity and availability of dat&dhe regulation sets forth
the various registers and databases storing efgctrdata cannot be
combined, connected or merged in lack of legal @ightion for such
actions. Automated data processing faces extraresgents, such as taking
certain measures by the data controller and theegsors acting on behalf of
the data controller to perform technical operationsthe data. Automated
data processing facilities must provide protectigainst illegal data entry
and access to the respective systems in orderetdt usth the help of data
transmission equipments. The facilities must alssuee it can be verified
and determined who received or who may receive opaisdata by
transmitting the data over transmission equipmdhnis. also a requirement
to be able to determine the identity of the par&atering various parts of
data in the system, as well as the precise timentéring those data.
Recovery from breakdowns and reporting data praogssrrors must be
guaranteed. Data protection measures must respede-of-the-art
technology level. In the case of multiple potensi@lutions the solution with
the highest level of protection must be chosengsmlit would impose
unreasonable efforts on the controller. To pubhdrg no material differences
lay between this regulation and the IA, the prifecipf privacy-by-design is
however worth highlighting. Privacy-by-design susfgeprivacy regulations
should be observed as early as when designingcdataolling operations,

™ Actual recovery is not a must, it is enough to eake technical apparatus
required to perform recovery to be available fog ttontroller, either directly or
indirectly.
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and processes must be designed by considering dhel atechnology
development level so that the protection of persadaga is continuously
maintained over the course of the entire contrglfinocess.

In addition to privacy, let's also tap into the ipf insurance secrets,
since UBI can be consumed, in addition to natuelsgns, by business
entities and associations. According to Section dbthe IA, and with the
exception of classified data defined in Act CLV28f09 on the protection of
classified data, insurance secrets include all ddiigah contain information
on the personal and financial conditions and sinaproperty management,
and on the agreements concluded with the insuramcee-insurance
companies of the customers (including injured pajtiBased on this, data
originating from systems on which UBI relies qualis trade secrets, since
they are related to providing the services. Theoasibility of maintaining
and protecting trade secrets is not only that @& télevant ICs, but is
extended to all parties contributing to providirg tservices in any form,
including providing the technical backgrounds, @nerefore get access to
the data in the course of their contributions. Aggted, cumulated and
consolidated data insufficient to and incapabledetermining the persons
and business information of individual insured jgarshall not qualify as the
concept of trade secrefs.

As mentioned in the discussion on pricing, the mmala of the prevailing
law enables the assessment and enforcement of aiskghich pricing is
based per fix terms (insurance periods). To accsmphis, it is just enough
to record and consolidate data and patterns reldeampricing, that is UBI
fees can be calculated by collecting and processihgcumulated data and
no further personal data. The benefits of real-tidega collection are
apparent in the issues of being able to determipeditions and
circumstances relevant for the insurance as a tetmtlonship and to be able
to determine responsibility. The technology behis8l must therefore be
designed so that it is able to protect both pefsdeta and insurance secrets.
The principles of privacy-by-design require datdlemion be designed so
that only data relevant for the insurance are dmmhrand the systems should
use aggregated, cumulated and derived values i aaeration where it is
possible and viabl€. Developers of the data collector infrastructuresinu
also pay attention to the fact that vehicles mayssrcountry borders and,
because of the high costs of data transmission famgign countries via
roaming, local storage must also be supported.

2| A sub-section 1/a of Section 159.

3 For calculating fees, it may be sufficient to knomly whether the insured party
left, entered or stayed in a specific geographitez@levant for the insurance during
the given period.
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4. Summary

The study outlined the concepts and benefits ofexsmsed vehicle
insurances, and presented the telematics systethsedmicle data sources
providing the technical grounds for such insuramoelels. It also discussed
the relevant concerns related to insurance law @unhcy. Telematics-
supported UBI products can significantly increale efficiency of risk
management in ICs, and support achieving the gofaldamage and loss
prevention, mitigation and compensation. To pubdgether, such products
can provide the grounds for more precise risk assest than ever and for
comprehensive, end-to-end risk management. AdvastafUBI appear not
only at the insured parties’ side, and more adygtas payment options are
not the only benefits.

Advantages of UBI are apparent for both the conssnaad the ICs,
however exploitation of such benefits requires sdime-tuning in the
regulations, as well the implementation and petietraf the infrastructure
serving as the background for UBI models. As disituss on pricing
uncovered, the prevailing law does not fully supploe spread of UBI, and
such insurances can only be applied with some fiigni restrictions for
compulsory motor insurances for a limited custosegment, while there
are much less limitations for property insuranddse authors of this paper
therefore suggest performing a revision of insuedagv in order to support
the development of more efficient insurance proslibain those of today,
and which should be available for more and wideta@mer segments.
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Clash of interests — is behaviour-based price
discrimination in line with the GDPR?

BOROCZ, | STVAN

ABSTRACT Data serves as a resource for organisations to create new
economic value. Due to the rapid technological development society tries to
catch up and learn how to utilise the new, continuously expanding range of
tools. Market actors rely on data from different sources, as they can predict
personal traits, attributes, thus individual and social needs, meaning they do
not have to wait for those needs to emerge, they are able to predict and
determine the role and function of a new innovation. The providers and
developers of various services want to increase and maximise their profit
and market share through the exploitation of the cognitive vulnerabilities of
the user. One possible way is behaviour-based price discrimination. With
big data analytics organisations have an exceptional opportunity to add
additional value to their services, such as optimising business processes and
performance with personalised pricing. This approach means that the object
of both the aforementioned tendencies and privacy-centric legislation is,
through his personal information, the individual. The purpose of this paper
is to examine a possible consequence of datafication in the field of
personalised services with special regard to its effects on the private life of
the individual. The paper will also mention several tools by which it might
be feasible to protect privacy.

KEYWORDS profiling, big data, price discrimination, privacy, GDPR,
data protection by design, data protection impact assessment

1. Introduction

Data has been described as thew oil of the internet and the new
currency of the digital world”, which serves as a resource for private
undertakings to create new economic validue to the proliferation of

! Kashmir Hill, “Would Monetizing Our Personal Data Ease Privacy Concerns?”
Forbes(2010) accessed July 9, 2016,
http://www.forbes.com/sites/kashmirhill/2010/09/20/would-monetizing-our-
personal-data-ease-privacy-concerns/

2 Viktor Mayer-Schénberger and Kenneth CukiBig Data (Great Britain: John
Murray, 2013), 13.
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automated data processing operations in the magdetre, the individual
and, more importantly, his personal data have becthm fuel of the digital
economy’ With enhanced data analysis tools (referred tobigs data
analytics), private undertakings not only measumeost everything of an
individual but with the results they can predictgmmal traits, attributes, thus
individual and social neeliss well. The foreseeability of the future is not
only a capability, but a necessity as well: compameed to predict the
effects of a new product or react immediately ttemal changes in order to
keep their market share and increase their pratits;, otherwise competitors
will outpace them. As the Red Queen (from Alicé\fonderland) explained:
“Here, you see, it takes all the running you can to keep in the same
place. If you want to get somewhere else, you musat least twice as fast
as that!” To get somewhere else, undertakings need a cratsatent:
personal data. The information-based exploitatibnthe individual and
protection of the right to private life (and thght to the protection of
personal data) are conflicting approaches and amwaty result in either
circumvention or breach of legal provisions or eai®bstacles to
technological developmentA ‘good’ impact assessment takes into
consideration both interests while defining thegiile mitigation measures.
If almost every segment of an individual's lifeggantified and translated
into information in digital form, the processing tiis data — by the
controller to provide a personalised service — mnigblate the individual’'s
right to private life even more than it would becessary. If the user
becomes completely transpafefdr the service provider, he will become
mistrustful and will try to avoid the source of higlnerability. Society is
flooded with the aforementioned services offerimagiaus forms of benefits,
usually for free. Or at least it looks like they dree. According to Jonathan

3 European Data Protection Supervisor, “Privacy emehpetitiveness in the age of
big data: The interplay between data protectiormmetition law and consumer
protection in the Digital Economy”, (2014) accesdaly 9, 2016.
https://secure.edps.europa.eu/EDPSWEB/webdav/sRaredments/Consultation/
Opinions/2014/14-03-26_competitition_law_big_dathl. lf

4 An occasion or a social need is an indicator forea product or technology to
emerge. After the indicating occasion the reseaedins, followed by design and
prototyping. If the product is ready, it will be emented in the market and its
presence will be maintained. The lifecycle endshvitie end of use. For more
information about product lifecycle management redatti Saéksvuori and
Anselmi ImmonenProduct lifecycle managemefitondon: Springer, 2005)

® Lewis Carroll,“Through the Looking Glass, and what Alice foundréf (London:
Macmillan & Co., 1871)

® Due to the disproportionate data processing metbbthe controller.
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Zittrain “if you're not paying for it, you're not the custem you're the
product”.’

The object of both the introduced tendencies adgy-centric legislation is,
through his personal information, the individuan&ce providers and developers
want to increase their profit and market shareutiindhe exploitation of the user.
The role of the Data Protection Directive (DPRBJong with its successor, the
General Data Protection Regulation (GDPR) is téeptdhe‘fundamental rights
and freedoms of natural persons and in particuteirtright to the protection of
personal data.’ The information-based exploitation of the indiatiuand
protection of the right to private life (and thght to the protection of personal
data) are conflicting approaches and occasiorediyltrin either circumvention or
breach of legal provisions or raise obstacles ¢bniglogical development. The
GDPR might be able to minimise the damage in tridlict, but in order to do so,
the potential directions of the development of @eatised services should be
clarified.

The purpose of this paper is to examine a possiltisequence of datafication
in the field of personalised services with spe@ghrd to behaviour-based price
discrimination, its effects on the private lifetoé individual and the approach the
GDPR pursues to provide an appropriate responsiatadication. The paper
comprises four parts. The first chapter will sumssathe functioning of services
based on user profiles. The second chapter wilisfan the nature and potential
effects of big data on the aforementioned typesenfices. The third chapter will
introduce the economic aspects of profiling, namafge discrimination and
whether big data will be able to evoke a shift lsetwthe different levels of price
discrimination. The fourth chapter will emphasike televant principles of the
GDPR and the tasks to be done until it entersante.

2. A short summary of services based on profiling

At the end of the 1960's the development of infdiora technology
made it possible for states to change the typegasdge of public registers

" Jonathan Zittrain‘Meme patrol: When Something Online is Free, YolNa the
Customer, You're the ProductThe future of the internet and how to stop it,rtha
21, 2012, accessed July 9, 2016.
http://blogs.law.harvard.edu/futureoftheinternet/2®3/21/meme-patrol-when-
something-online-is-free-youre-not-the-customerrgathe-product/

® Directive 95/46/EC of the European Parliament amel €ouncil of 24 October
1995 on the protection of individuals with regaoctihe processing of personal data
and on the free movement of such data [1995] 011328

° Regulation (EU) No 2016/679 of the European Paudiat and of the Council of 27
April 2016 on the protection of natural personshwiegard to the processing of
personal data and on the free movement of such dath repealing Directive
95/46/EC (General Data Protection Regulation) [2@51L119/1
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from the paper-based form to electronic form. Thliswed faster search
within the database with more accurate resultshéumore made the misuse
of data® significantly easier. The personally identifiabieformation*
became digitised, thus databases, where infornfatimas aggregated,
became able to provide information about differaspects of the life of an
individual. The general need for automated dataxgssing operations has
arisen across Europd.The statutory power realised that aggregated
information about its citizens will eventuate a tralisation of powel? The
potential benefits of technological developmentissxyed the importance of
digital profiles 40 years ago for the ‘Little Bratts™® as well'® Besides the
benefits, potential threats were also discussedllarge scale.

Profiling has been a relevant issue since, anchttenstand its nature, it
should be defined from a theoretical, pragmatic beghl perspective as
well.

(1) Theoretical perspectiveHaggerty and Ericson base their theory
about the so-called ‘surveillant assemblage’ on lioely of the
individual, which is divided into a physical one,nda a
decorporealised body, a ‘data douBfeThis digital copy of the
person®, became more important than his physical reatigcause

1% pata can be misused by circumventing the physibatacles of paper-based data
stores. The transparency and effective procesdipgmer-based databases depends
on the actual size of the database, furthermorexistence of a proper catalogue is
essential.

' personally identifiable information (Pll) is angitd that could potentially identify
a specific individual.

2 For example, in the state of Hesse the local gowent wanted to create a
database wherein more than 70 types of recordsdwetér to the individual.

13 Only among states because the technology was xpensive, thus only the
central power was able to afford it. For more infation, read: Herbert Burkert,
“Privacy — Data Protection — A German/European [reative,” in Governance of
Global Networks in the Light of Different Local ek, ed.Christoph Engel and
Kenneth H. Keller (Baden-Baden: Nomos Verlagsgsskift, 2000): 43-49.
http://www.coll.mpg.de/sites/wwwi/files/text/burkegytif accessed July 9, 2016.

14 Discussions have started regarding the centralineddecentralized systems. For
more information, read: Burkeop.cit.

15 Based on the novel “1984” by George Orwell, thatestis considered as Big
Brother, while market actors are the Little Brother

16 Gergely Laszl6 Sike and Attila Kiss, “Evolution or Revolution? Stepsrward

to a New Generation of Data Protection RegulatiamReforming European Data
Protection Lawed. Serge Gutwirth et al. (London: Springer, 20338.

" Kevon D. Haggerty and Richard V. Ericson, “Thevsiitant assemblage,” in 51
British Journal of Sociolog805, 611 accessed July 9, 2016,
http://bigo.zgeist.org/students/readings/IPS20HH8ferty%20ericson%202000.pdf
18 Which is technically pure information.
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the object of the different governmental and magketctices, such
as surveillance, or of a service is not the peftsorself, but his data
double. Deleuze calls this divided individual thdividual’.® The
elements of the dividual are not necessarily tieesaherefore, the
creation and use of the digital copies requirethurclarification.

(2) Pragmatic perspectiveDegeling makes a distinction between three
types of profiles: transaction profilésyole profile$' and person
profiles?*2® Hildebrant divides the profiles (which are the quer
profiles in the system of Degeling) into group fesf and
personalised profiles, whereas tlfgroup/personalised profile
identifies and represents a group/person, of wiitictescribes a set
of attitudes”* She also emphasises the essence of profifing:
makes visible patterns that are invisible to th&eth human eye,
highlighting — on the basis of mathematical teche®— previously
unknown structures of reality in fluX®. These definitions of
profiling bear a strong resemblance to the definitof big data®
While knowledge discovery through profiling aims know more
about the individual, knowledge discovery through @ata has no
such limits, it can be applied in numerous - ingigdhitherto
neglected — parts of life.

(3) Legal perspectiveThe phenomenon of profiling was regulated by
numerous legal documents, usually referred to asoraated
individual decisions’ or ‘automatic processing ofrgonal data’,
including CoE 108, the OECD guidelines, or the DBtatection

1 Gilles Deleuze, “Postscript on the Societies ofi@a,” The MIT Pres§9 (1992):
3-7.

https://cidadeinseguranca.files.wordpress.com/Zi2{8éleuze_control.pdf
accessed July 9, 2016.

% These profiles are based on information which déguired for a specific
transaction.

% These profiles are based on information regartlirgvisit and use of a website by
the user.

%2 These profiles are based on information regardiegentire internet traffic and
behaviour of a user.

% Martin Degeling, “On the vagueness of online piod’ (2015) Conference Paper
5-6, accessed July 2, 2016,
http://martin.degeling.com/pubs/OnTheVaguenessQfeRirofiling_ProfilePredict
Prevent_Degeling.pdf

4 Mireille Hildebrandt, “Profiling: from data to kmdedge,” Datenschutz und
Datensicherheit 30  (2006): 548-549. accessed July 9, 2016,
http://www.fidis.net/fileadmin/fidis/publicationsl®6/DuD09_2006_548.pdf

% Mireille Hildebrandt, “Who is profiling Who? Invilsle Visibility,” in Reinventing
Data Protection?d. Gutwirth et al. (London: Springer, 2009): 241.

% About the definition and characteristics of bigadaead chapter 4.2
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Directive. The Article 29 Data Protection Party (29

distinguishes two types of profiles: predictive fijles and explicit

profiles. The former are based on visited pagesamwertisements
(either viewed or simply clicked on) by the usethe profile is

created through the observation of the behaviolre Tatter are
created from personal related information providgdhe user (e.g.
via registering). These profiles are not necessasiparated; they
can serve as a complementary element of eachdther.

Profiles are used in numerous fields, whereby qmbviously tailored,
filtered content is shown to the user, matchingfilelsl of interest, financial
or physical status, etc. The personalised contereases user experience,
since generally a user is looking for informationtbe internet for a purpose
— for example to expand his knowledge, to reachthes, or simply to relax.
Without personalised services the search of the tsénd the most suitable
content to satisfy his needs, would require sigaiitly more time and effort.
Any other content is irrelevant, superfluous, othieoing. Advertisements on
websites are not an exception. If only the appatercontent is shown on a
website, the user experience will increase as siglte there is an increased
chance to click on the advertisement. At the enthefprocess behavioural
advertising is also beneficial for advertisersytpay to the service provider
in order to show the appropriate advertisemenathaiser, since the aim of
the advertiser is to find the potential customers.

There are multiple versions of behavioural adviergisonsite, contextual
or network behavioural targetiigWith onsite targeting the advertisements
are in correlation with the content of the websitel they are offering a
service provided by the same website (i.e. in dmerbookstore specific
books are suggested, based on the user’s inte@mstextual behavioural
targeting means that the advertisements have the g#pic as the content of
the website but they refer to an external serviceiger (i.e. on a website
with information about planting flowers the adveetnent refers to an online
webshop where gardening tools are offered). Netwetkavioural targeting
is based on a network between participating wehsibe recorded surfing
through the participant websites allows the ad-ghbls to put the adequate
advertisements on the member’s website (i.e. #fieonline bookstore the

2" Opinion 2/2010 of the Article 29 Data Protectiorolking Party of the European
Commission on online behavioural advertising (WB122 June 2010, 7
http://ec.europa.eu/justice/policies/privacy/dogsdacs/2010/wpl71_en.pdf
accessed July 9, 2016.

%8 Read more at: Know online advertising, accessgda]i2016,
http://www.knowonlineadvertising.com/targeting/beloaal-targeting/
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user visits the online webshop with gardening tobig the advertisements
on the website are offering books).

3. Is big data important?

Collecting information about users, evaluating itwbig data analytics,
in order to provide better services, has becomenantnly used business
practice in recent years. As the costs of metedliegjces and the storage of
data are dropping permanently, exploiting the opmities of large
databases is becoming an economic need. Moore'¥ lapplies to the
decrease in the prices of data processing as Wath is collected from
numerous sources: information provided by the bsmself, recording his
behaviour, prediction based on former actions, dtit.only the sources, but
also the principles of collection have become défifie.

Two general types of data collecting approachesbeaspecified: 'select
before collect’ and 'collect before selett'With ’select before collect’ the
data controller decides what type of (personala dtatvants to process prior
to the collection, the actual collecting mechanisegins only afterwards.
'Collect before select’ covers the exact oppositethe old, data-is-scarce
model, companies had to decide what to collect, frsd then collect it, but
with the new, data-is-abundant model, we colledt fand ask questions
later.”* The latter approach is closer to the definitiorpadfiling and big
data — with nearly unlimited data collected fromimexhaustible souré®
user profiles can continuously be refined and impdo Personalisation
increases user experience, also for example thaceh# click on a
personalised advertisement and buy a product. Asopshe analysis of the
data, the collected information will be evaluateg different analytical
methods or data mining processes — this is wheyelhia analytics (BDA)

% For more information read: Network Advertisingtiaiive, accessed July 9, 2016,
https://www.networkadvertising.org/

39 Moore’s Law is a computing term which originatewund 1970; the simplified
version of this law states that processor speedsverall processing power for
computers will double every two years. Read morehtip://www.mooreslaw.org/
accessed July 9, 2016.

31 About “select before collect” and “collect befamelect” principles, read more at:
Hielke Hijmans, “Recent developments in data piti@ecat European Union level,”
ERA Forumll (2010): 219-222.
http://link.springer.com/content/pdf/10.1007%2Fs22®10-0166-8.pdf  accessed
July 9, 2016.

%2 perambulation, Big Data Is Our Generation’s Civil Rights Issue,dawe Don't
Know It' (31 July, 2012) http://solveforinteresting.conghidata-is-our-generations-
civil-rights-issue-and-we-dont-know-it/ accessety ) 2016.

3 For example, in real time analysis the same typeata has to be collected
multiple times.
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operates. The main goal is to enhance the ademfaitye outcome of the
analysis. The real time analysis (as a signifiedement of BDA) requires
enhanced analysis algorithms (along with high qudiardware) to cope
with the increased volume.

The Working Party defined the big data phenomersriodows: "Big
data is a broad term that covers a great numberdafa processing
operations, some of which are already well-ideatifiwhile others are sitill
unclear and many more are expected to be develwptiee near future.®
Ira Rubinstein understands big data analytics peoeess which discovers
previously unknown facts, correlations and pattesithin a database. To
find new knowledge, continuous analysis of new aicbady existing
datasets is essential: “what makes most big dat&sbiepeated observations
over time and/or spacé>”

Another widely used method of describing the tecainaspects of big
data is to use the expanded Gartner definition,stiealled '3V’. Gartner
Inc., an information technology research and adyismmpany described
big data in 2011"Big Data are high-volume, high-velocity, and/oghi
variety information assets that require new fornigomcessing to enable
enhanced decision making, insight discovery ancgss optimization®
Later this definition was expanded with multiple sV{such terms as
variability, value, or virtual), but 'Veracity’ andvalue’ are the most
descriptive attribute¥.In most cases the results are more important tthen
mere parts, meaning recombining elements or padasdatabase or multiple
databases can give us more information comparedstog its single
elements® Adam Jacobs emphasises the relevance of the wonsn
analysis of new and already existing datastttiat makes most big data
big is repeated observations over time and/or spdte

3 Statement on Statement of the WP29 on the imdabealevelopment of big data
on the protection of individuals with regard to fhvcessing of their personal data
in the EU (WP 221), 2014, accessed July 9, 2016,
http://ec.europa.eu/justice/data-protection/arit®¢documentation/opinion-
recommendation/files/2014/wp221_en.pdf

% Adam Jacobs, “The Pathologies of Big DaBaCommunications of the ACM 52
(2009): 36
http://dl.acm.org/ft_gateway.cfm?id=1536632&ftid-454&dwn=1&CFID=45834
7211&CFTOKEN=95392586 accessed July 2, 2016.

% Douglas LaneyThe Importance of 'Big Data': A Definitio(21 June, 2012)
https://www.gartner.com/doc/2057415/importance-déga-definition accessed July
9, 2016.

3" Read more at: Conn. Stamford, “Gartner Says Sglvig Data’ Challenge
Involves More Than Just Managing Volumes of Datatne 27, 2011,
http://www.gartner.com/newsroom/id/1731916 accesssyl9, 2016.

3 Mayer-Schénberger and Cukier, Big Data, 123.

39 Jacobs, “The Pathologies,”
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The results of a search as well as news on seveabk sites are
influenced by user profiles as well. The contenthaf service is similar to
the taste, political opinion, religion or other ibéd of the user, whereas
critical opinions and different perspectives rentainiden® This will put the
user into a filter bubbfé which might never even be noticed. According to
Eli Pariser, the filter bubble surrounds users vatimtent which supports
them in their beliefs, but in the meantime it doranks information about
opposing opinions and other relevant social toffid&/ithout filters users
have opportunity to define who they are, what tliey, what they hate, etc.
In a filter bubble they are defined by algorithritspugh their digital copies.
They are being told who they are, what they likewthey feef* Andrew
Leonard worried about losing the possibility to gwoe individual thoughts:
“The companies that figure out how to generateliigience from that data
will know more about us than we know ourselves, \aitidbe able to craft
techniques that push us toward where they wanb g® rather than where
we would go by ourselves if left to our own devicdsThe current
tendencies and potential business benefits of aatsmndata processing
operations underline the need for an effective quiidn of the rights and
freedoms of users. The next section will narrow idwe application of
BDA in the field of personalised services with #im to maximise profit for
the service provider.

4. Big data influenced price discrimination

Transaction profiles (defined by Degeling) are uUguased for third
degree price discriminatioil. The aim of this chapter is to examine the

40 Eytan Bakshy and Solomon Messing and Lada Adartixposure to
ideologically diverse news and opinion on Facebd@kr'l5)
http://lwww.sciencemag.org/content/early/2015/0506@hce.aaal160.full accessed
July 9, 2016.

41 About filter bubbles read: Eli PariséFhe Filter Bubble. What the Internet Is
Hiding from YouNew York: The Penguin Press, 2011)

“2 Eli Pariser, “A New Study From Facebook Revealst How Much It Filters
What You see” (May 7, 2015) http://gizmodo.com/avretudy-from-facebook-
reveals-just-how-much-it-filt-1702900877 accessdg 9, 2016.

43 Neil M. Richards and Jonathan H. King, “Three ®ases of Big Data,” 66
Stanford Law Review Onlin&l, 43
http://www.stanfordlawreview.org/sites/default/lenline/topics/66_StanLRevOnli
ne_41 RichardsKing.pdf accessed May 01, 2015.

4 Andrew Leonard, “How Netflix Is Turning Viewerstin Puppets” (February 1,
2013)

http://www.salon.com/2013/02/01/how_netflix_is_tumgp viewers_into_puppets
accessed July 9, 2016.

5 Degeling, “On the vaguenes,” 5-6.
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effects of using person profiles in price discriation. Maximisation of the
revenue is unequivocally the main motivation factéor private
undertakings. It can be achieved - inter alia -ough obtaining and
maintaining the trust of customers, which is arigpdnsable requirement of
modern consumer socielyIn order to do that services must follow global
trends by tailoring their services to the needsustomers or tailor customer
needs to the services they provide (for better rgtdeding the first
approach will be used hereinafter as an example)afdpropriately adjust
their services to individual needs, service prorsdeeed to know every
important — and seemingly unimportant — detail abteir customers,
however the more information they collect, the motest they losé’ The
standards of society are increasing; meanwhileectile tolerance for
untrustworthy behaviour is changing in the oppositey, which requires
permanent trustfulness from service providers. Tdusld be achieved —
inter alia — by careful compliance with the provisions of land small (but
relevant) developments in the service, leaving tioneeustomers to get used
to them. Customers are mostly comfortable withranlusiness practices as
they seem to get used to them (or not noticing theal)*®

Price discrimination is not a business behaviowked by the internet. It
first appeared in 1920, under the phrase firstreegrice discrimination”,
described by economist Arthur Cecil Pig8iThe other parts of the typology
(namely second degree and third degree price dis@tion) appeared as
well in business practices, but nowadays with tkgaasion of the range of
using personal profiles and BDA, behaviour-baseitepdiscrimination
(hereinafter BBPD) seems to be the designatedveineae customer-related
changes and developments can occur. BBPD is &e#atommon practice

4 As it was emphasized already in the Bangemann RéBangemann report,
Europe and Global Information Society (1994) hitgpw/w.cyber-
rights.org/documents/bangemann.htm accessed JAR18.

4" This is one possible interpretation of the soethllpersonalisation privacy
paradox. About the personalization privacy parag@d more at: Naveen Farag and
M. S. Krishnan, “The Personalization Privacy Paradkn Empirical Evaluation of
Information Transparency and the Willingness to Beofiled Online for
Personalization” MIS Quarterlyl3 (2006)
http://www.jstor.org/discover/10.2307/25148715?#d38736&uid=2&uid=4&sid
=21106723449673 accessed July 9, 2016.

8 Eurobarometer: Special Eurobarometer 359. Attiéuda Data Protection and
Electronic Identity in the European Union (2011) 62
http://ec.europa.eu/public_opinion/archives/ebs/868 en.pdf accessed July 9, 2016.
9 About the typology of Arthur Cecil Pigou read mare Arthur Cecil PigouThe
Economics of WelfarLondon: Macmillan and Co., 1920), or Carl Sha@ma Hal

R. Varian Information Rules: A Strategic Guide to the NetwBconomy(Boston:
Harvard Business School Press, 1998)
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for market actors with a wide scope of applicatisimce the related legal
provisions are not unambiguously clear.

4.1 Legal understanding of price discrimination

Art. 102 (c) of the Treaty on the Functioning ok tEuropean Union
(hereinafter TFEU) considers price discriminatianaa“abuse by one or
more undertakings of a dominant position within tihéernal market’,
where abuse consists ifapplying dissimilar conditions to equivalent
transactions with other trading parties, therebyaghg them at a
competitive disadvantage® The European Court of Justice extended this
definition. According to its interpretation, Artecl82 (c) of the Treaty
Establishing the European Commupitywhich became Article 102 (c) of
the TFEU) means that some forms of price discritimamay be considered
as an abuse of a dominant positidiThe interpretation of the TFEU is not
sufficient for distinguishing price discriminatiofrom other business
practices, thus price discrimination should notbesidered as unlawful per
se. A more clear explanation was provided by RithBosner:“price
discrimination is a term that economists use tocdbe the practice of
selling the same product to different customerdiffierent prices even
though the cost of sale is the same to each of.tfiém

The basic objective of price discrimination is th@aximisation of
consumer surplus. Based on the process three tgrede distinguished:
first, second and third degree price discriminatfoifhird degree price
discrimination takes places when the different ggicare based on the
elasticity of demand of groups of customers. Secalwijree price
discrimination means the price varies with the dgityarof products to be
bought. First degree price discrimination occuremlthe market actor is
able to perfectly distinguish the consumers, megritncan provide an
individualised offer. This can be achieved onlytlie market actor has
perfect knowledge about its customers and thelingitess to pay’

* Consolidated version of the Treaty on the fundtignof the European Union
[2012] OJ C326/46 art 102 (c)

1 Consolidated versions of the Treaty on Europeaiot/rand of the Treaty
Establishing the European Community [2002] OJ CB25/

2 For more information about the decision of thedpean Court of Justice, read:
Italian Republic v Commissidi963] ECR-165 in the context of the ECSC Treaty
%3 Richard Posnerntitrust Law(Chicago: University of Chicago Press, 2001), 79-
80.

* This typology was set by Arthur Cecil Pigou in Hisok, The Economics of
Welfare, in 1920.

5 Damien Geradin and Nicolas Petit, “Price Discriation under EC Competition
Law: The Need for a case-by-case Approach.THe Global Competition Law
Centre Working Paper Seri¢2007): 1,5.
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In the online market the typology is appropriatel applicable as well,
although it has a slightly different meaning. Aatiog to Shapiro and
Varian™® third degree price discrimination can be consideas an
equivalent of group pricing: setting different mécfor different groups of
consumers. Second degree price discrimination measgoning: offering a
product line and letting users choose the versibrthe product most
appropriate for them. First degree price discrirtiotacan be interpreted as
personalised pricing where the aim is to sell tcheeustomer at a possibly
different price’’ With the commercialisation and global accessipitif the
internet the number of purchases made online amagrently increasing,
which makes it possible for the seller or servigevger to segment
customers on the basis of their purchasing hisoded discriminate
accordingly. The described market behaviour isrreteto as BBPD. One of
the well-known examples of BBPD is the former pi@eiof Amazon. The
webstore offered different DVD prices for differenistomers based on the
information collected via its cookies. Customemslised that if they remove
the cookie which identified them as old custome&rkd already visited the
website), they will be treated as new customershieywebsite and will be
offered with (lower) prices designated for firssitors. Amazon was forced
by the public to end the practice and refund theréul customer® Cookies
are appropriate tools to identify an individual, wewer in the
aforementioned business practice they were usedstablish general
patterns of user behaviour. The use of behaviotienps can be considered
as a prerequisite of first degree price discrinidmatTo overcome the limit
and reach first degree price discrimination (thesfert discrimination),
market actors need individual user profiles — pesfhich are created and
based on BDA.

4.2 Discrimination based on profiles

In order to successfully evaluate the process fuisoation based on
profiles” the correct meaning of the words shouéd dxamined and used.

https://www.coleurope.eu/content/gclc/documents/GZI20WP%2007-05.pdf
accessed July 9, 2016.

% Carl Shapiro and Hal R. Variamformation Rules: A Strategic Guide to the
Network EconomyBoston: Harvard Business School Press, 1998)

>’ Rosa Branca Estevez, “A Survey on the EconomicBeaifaviour-Based Price
Discrimination,” 2 Nicleo de Investigacdo em Politicas Econémid¢ag2009)
http://www.nipe.eeg.uminho.pt/Uploads/WP_2009/NIRE_5 2009.pdf accessed
July 9, 2016.

*8 Leena Helminen, “Why do firms collect data on ousérs? A behaviour-based
price discrimination approach” (Master’s thesis)taJniversity, 2011) 9 accessed
July 9, 2016, http://epub.lib.aalto.fi/en/ethesi$/p2714/hse_ethesis_12714.pdf
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The word“discrimination” derives from Latin, where the veftiscrimire’
means“to separate, to distinguish, to make a distinctioin American
English language it evolved as an understandingrejiudicial treatment of
an individual based solely on their raceln the field of economics
discrimination refers to the original, neutral miegn of the word.
Discrimination based on profiles thus means thataghine (an algorithm)
separates users based on personal information.pideess raises ethical
questions as well: for example, whether the diitincis generally accepted,
socially desired, or it is a taboo. With the cutrstate of the art, machines
are not able to decide whether their processesthieal or nof® Even if the
process were to be conducted by a human beingyutdabe hard to define
the illegal/unethical forms of price discriminatioBven a precisely written
algorithm can only make — without prejudice to #idities of the developer
— subjective decisions, which might be inaccuratd srong in certain
situations. Also if the profile is highly influeati for example the user is put
into a filter bubble or led by other personalisattechniques, the algorithm
might be able to change his beliefs about himsedf,social status, change
his behaviour, or manipulate his consumer behasjosmch as make him
believe that he can afford the product even fogaificantly higher pricé’
This envisages an extended liability for the madatbr, with special regard
to ethical issues, which the market actor wantavioid, since an ethically
questionable perfect discrimination might not begngicantly more
beneficial than third degree price discrimination.

A study showed that 96-97% of users allow some iezoand 85-90%
allow third party cookie& This user behaviour provides a clear way for
BBPD to become a common and accepted businesscgrdubwever, it has
its loopholes as weff A relevant obstacle for BBPD is anonymisation by

%9 Anthony Giddens and othelstroduction to sociologyNew York: W. W. Norton
& Company Inc., 2009), 324.

9 Omer Tene and Jules Polonetsky, “Judged by theMEn: Individual Rights in
the Age of Big Data’Journal on Telecommunications and High Technoloaw P
(2013): 351-356.
http://www.jthtl.org/content/articles/V11I12/JTHTL¥12_Polonetsky.pdf accessed
July 9, 2016.

1 Anna Donovan and Rachel Finn and Kush Wadhwa, &Bsliverable D2.1:
Report on legal, economic, social, ethical and ozl issues”(Big data roadmap
and cross-disciplinarY community for addressingiesbal Externalities (BYTE)
Project, 2014), 70 http://byte-project.eu/wp-comtgmoads/2014/10/BYTE-
D2.1 Final_Compressed.pdf accessed July 9, 2016.

%2 Conducted by Prowebmasters 2014.
http://webmasters.stackexchange.com/questions/3@@i0any-users-turn-off-
cookies accessed July 9, 2016.

83 Executive Office of the President of the Unitedt8$, “Big Data and Differential
Pricing” (2015), 4.
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the user himself. Like in the aforementioned ca$eAmazon, if the
customer manages to hide his true identity from mherket actor (by
deleting or blocking advertisers’ ad scripts, tkoskies before entering the
website)’* he could be offered with introductory prid8sBig data is an
incentive for a shift from third degree price distgnation to first degree
price discrimination, but currently market actomlyouse it to explore
consumer demand, to enhance the quality of behaliaglvertising and to
lead the customer to the prodfttThere are examples for perfect
discrimination as well, but only as an experimeatgbroach.

Summarising the previous chapters: the comprehersst/of information
about the user exists and it is in the possessfoth@® market player.
Furthermore, it is only a matter of time, when idmues of the shift between
the different forms of price discrimination will bsolved. Until then the
profiles are maintained and refined with BDA. Withig data, re-
identification of the individual is possible, thtise content of the database
will be personal data. The main goal of the DP@oisegulate technology
(focusing on automated data processing operationsjder to protect the
right to private life of the individual. The GDPRillnmove a step forward
and require data controllers to consider and implgmthe protective
measures during the development phase, thus comopliawith the
provisions will become easier later on.

5. Built-in protection

In general new techniques are mostly advantagemusotiety, however
numerous issues are also raised, such as disctiampaxploitation or
manipulatior®’ The mere existence of data protection law cannovige
sufficient protection for individuals every time.edause, compared to
legislation, technology is changing too fast. Doghis detrimental status in
most cases the aim of the law is to react to tliecef of technological
innovations, granting service providers the formgrbssessed leading role
to shape and express the norms of society. To awsd the principle of
accountability was introduced in the GDPR. Artidéd (1) requires the
controller to“ensure and be able to demonstrate that the prdangssf

personal data is performed in compliance with Resyulation”?®

https://www.whitehouse.gov/sites/default/files/d@ig Data Report Nonembargo
_v2.pdf accessed July 9, 2016.

% For example with AdBlock Plus.

% Helminen op.cit. 42.

% Executive Office of the President of the Unitedt8$ op.cit. 19.

®” For more information, read BYTE project D2.1, 65.

% Article 22 GDPR
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The legislator demands full compliance from theadaintroller, but on
the other hand he also provides assistance toatfteoder to help him meet
those requirements without excessive effort. Toatde to ensure and
demonstrate compliance, additionally to avoid danst the data controller
has to take into consideratiamter alia the risks to the rights and freedoms
of data subject® To assess these risks the data controller needs
comprehensive knowledge of the envisaged operatemsvell as tools to
treat them if needed. Among the revision and dtarifon of the current
provisions the Regulation will require certain néand renewed) types of
activities from the controller, such as the documagon of processing
activities (art. 30), application of data protentiby design and by default,
notification of personal data breaches (art. 33tadprotection impact
assessment (art. 35) or the use of codes of comthactertifications (art. 40
and 42). To make both the remaining and new oldigat more
comprehensible the legislator introduced an umdnalinciple in Article 24
(responsibility of the controller), commonly refedrto as the principle of
accountability.

According to its general definition, accountabilityefers to a
“relationship between an actor and a forum, in whithe actor has an
obligation to explain and to justify his condutte tforum can pose questions
and pass judgment, and the actor may face consegsf! Although
accountability, as an explicit principle, has eadstin international data
protection law for thirty year8,in EU data protection law it will debut in
the GDPR. Accountability mechanisms are apparetitdrDirective as well;
however, they are based on a reactive approacmingedata controllers are
held accountable after their activities result irc@nplaint’® During the
preparatory work for the regulation the Europeam@ussion expressed the
necessity to find‘ways of ensuring that data controllers put in péac
effective policies and mechanisms to ensure cong#diavith data protection

% Article 24 GDPR

0 About the notion and types of accountability, refddrk Bovens, “Analysing and
Assessing Accountability: A Conceptual Frameworl Buropean Law Journal
447, http://onlinelibrary.wiley.com/doi/10.1111488-0386.2007.00378.x/epdf
accessed July 9, 2016.

™ For example, Article 14 in the OECD guidelines §29 Organisation for
Economic Co-operation and Development (OECD), “Remendation of the
Council concerning Guidelines governing the pratecof privacy and transborder
flows of personal data”.

2 Joseph Alhadeff and Brendan van Alsenoy and Josndpiier, “The
Accountability Principle in Data Protection Regigat Origin, Development and
Future Directions,” in D. Guagnin and L. Hempel a@d liten, eds.Managing
Privacy through  Accountability (Palgrave  Macmillan, 2012), 75.
http://ssrn.com/abstract=1933731 accessed Jul§1%.2
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rules”.” The opinion implies that the Directive is not eglly sufficient. The
Working Party underlined this statemetihie present legal framework has
not been fully successful in ensuring that datatgmtion requirements
translate into effective mechanisms that deliveal rprotection”.” The
principle in the Regulation will follow a proactivepproach, meaning data
controllers shallensure and be able to demonstrate that the prangssf
personal data is performed in compliance with tRisgulation””® To be
able to ensure compliance during data processirgy,controller needs to
predict and assess the effects and consequendes activity — which can
be done by a risk assessment. In the GDPR theipenaof data protection
by design and by default and data protection impasessment have the
strongest proactive approach. If the controller pli@s with these rules, he
will very likely be able to demonstrate compliancelowever, this
requirement evokes numerous questions: “What to’ dofél, since the
answer is written in the GDPR, more importantlyo¥fto do it?” The latter
guestion is not entirely answered at the moment, fyomising paths,
initiatives exist.

5.1 Privacy Engineering

Although the subjects of Privacy by Design (hertt@raPbD) and Data
Protection by Design are different, in order to idvocontinuous
differentiations, they will be considered as neadgntical tools from a
structural and functional aspect. PbD, or as iteapp in the GDPR, Data
Protection by Design determines the means for plateessing, moreover at
the time of the processing itself. The conceppidlieable to all types of data
proc%ssing, especially to processing sensitive,icakdhealth or financial
data.

PbD helps to make privacy the default setting, ciifigg IT systems,
business practices, and networked infrastructuke.aNumerous strategies

3 Communication from the Commission to the EuropBarliament, the Council,
the Economic and Social Committee and the Commititeéhe Regions — A
comprehensive approach on personal data proteatiche European Union 11
accessed July 9, 2016,
http://ec.europa.eu/justice/news/consulting_pudlie6/com_2010_609_en.pdf
accessed July 9, 2016.

" Opinion 3/2010 of the Article 29 Data Protectioroiking Party on the principle
of accountability (WP173) 2010, 3
http://ec.europa.eu/justice/policies/privacy/dogshacs/2010/wpl73_en.pdf
accessed July 9, 2016.

S Art. 24 (1) GDPR

8 Ann Cavoukian, “Privacy by Design. The 7 FoundagioPrinciples”, Information
and Privacy Commissioner of Ontario (2011), acakssialy 9, 2016.
http://www.ipc.on.ca/images/resources/7foundatipriatiples.pdf
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exist how to implement advanced data protectiofstimobusiness processes,
such as data minimisation, de-identification preessor guaranteeing user
access control¥, however to transform the strategy into reality the
organisation will need skilled experts of privacyofection during the
development phase of the project: privacy enginedéscording to
Cavoukian,“privacy engineering is a discipline of understangi how to
include privacy as a non-functional requirementisstems engineerind®
This could be essential for the organisations ikeorto save their brand’s
reputation and to reduce organisational risks.

Privacy engineers (with or without the help of DB)JAare able to identify
the data processing mechanisms in the project'tesysevaluate it, and
attempt to mitigate the possible risks. For thipravacy engineer must
acquire multidisciplinary knowledge, which coverger alia informatics,
social sciences (human-computer relations), daigegtion law and cultural
sensitivity’® To achieve this kind of knowledge, employees npasticipate
in different data protection-centric trainings, walni are provided by
academics, law firms or other expéfts.

Along with the ‘by default’ principl€ these provisions cause additional
tasks and further development, thus further expefarethe data controller.
The principle has a strong precautionary approacid anotivates
organisations to take proactive measures. AccorttinDe Hert, the early
engagement of data protection experts, while thieips and basic concepts
are still under development, contributes to reagliiti compliance with the
provisions regarding the protection of personahfalhe principle aims to
integrate the principles of data protection at toee of a project while
keeping it effective and efficient;btiild it in, don't bolt it on:®® The

" Ann Cavoukian, “Using Privacy by Design to Achielég Data Innovation
Without Compromising Privacy,” Information and Rxoy Commissioner of
Ontario (2014), 20. accessed July 9, 2016,
http://www.privacybydesign.ca/content/uploads/2064pbd-big-data-
innovation_Deloitte.pdf

8 Ann Cavoukian, “Privacy Engineering: Proactivelyniiedding Privacy, by
Design”, Information and Privacy Commissioner oft&@io (2014), 3. accessed July
9, 20186,
http://www.privacybydesign.ca/content/uploads/2014pbd-priv-engineering.pdf
9 Cavoukian, Privacy Engineering, 4.

8 For further information read: Rebecca Herdhnaging an Information Security
and Privacy Awareness and Training Progréidew York: CRC Press, 2010)

8L Art. 25 (2) GDPR

8 David Wright and Paul De Hert, ed®rivacy Impact Assessme(ordrecht:
Springer, 2012), 465.

® Marie Shroff, “Protecting Biometric Data: Privacpy Design” (2010)
http://www.privacy.org.nz/news-and-publications/splees-and-
presentations/protecting-biometric-data-privacydegign/ accessed July 9, 2016.
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principle tries to lay down basic rules and giveplausible approach to
designers, while taking into consideration evemsnent of the Regulation
simultaneously, although designing the service ma®normously difficult.
An assessment afterwards can spot and highlightetimers and non-
compliant mechanisms.

5.2 Difficulties in conducting a DPIA

The GDPR defines this tool as the Data Protectiopakct Assessment
(hereinafter DPIA). According to Article 35, thertooller shall, prior to the
processing, carry out an assessment of the imp&cthe envisaged
processing operations on the protection of persdatd, where a type of
processing is likely to result in a high risk fbetrights and freedoms of the
individual. In principle, the controller is respduie for conducting a DPIA.
To conduct the assessment with an expected quaditwill need external
support. The Regulation mentions the data protedifticer as internal, the
supervisory authority and codes of conduct as eatdnelp? albeit other
privacy experts are not excluded either.

Conducting a DPIA requires strong cooperation betwthe controller
and the external legal support, especially whegh-end technology is
applied (e.g. big data analytics). The controlleeds to comprehend the
main characteristics of the processing operatitims, types of processed
data, moreover the expected outcomes and, in cectses, the pursued
legitimate interest. Although Article 35 (7) a) ntiens only a “systematic
description”, other provisions in the Regulationvédhaa detailed list of
requirements (such as the record of processingitésiin Article 30).

The method of DPIA is efficient in theory, howeverpractice multiple
difficulties may arise. The data controller migtat tknow everything about
his processing operations, as the database is enslyriarge and the actual
processing mechanisms might be automated and cutby algorithms.
As he is not a data protection expert, he reliegxiarnal legal knowledge.
The exchange of information between the parties rease issues if the
communication between the parties is not effectore frequent. The
assessment can be conducted successfully onlyeify eglement of the
envisaged processing operation and of the proceglutbe assessment is
clear for both the controller and the external aciv expert. To achieve this
on the one hand the controller shall describe sitely the details and
functioning of the processing operations, the etl@sevhich are connected
to personal information in every possible way, Hertore the reasoning
behind the application of the designated tools.tli@nother hand, the legal
expert shall describe the reasoning behind the avhssessment, including
its goals, length, parts, intermediate and finallts, liabilities and possible

8 As described in Article 33 (2), (8) and Article GDPR
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consequences. Issues can also arise from theatiffgpals and professional
language the parties use. The meaning and impertahéegal provisions

are self-evident for a legal expert, but entirebnftising for an IT expert,

and vice-versa. The parties need patience, operarasghe intention to

understand the point of view of the other party.efEhare numerous,
developed tools for the parties which help to ustderd the main goals of
the procedure (e.g. charts, questionnaires, etc.).

There are certain methodologies for both partieishvhelp to understand
the main goals of the procedure, such as the Plthadelogy provided by
CNIL,® but other guidelines in codes of conduct or ifedént forms are yet
to be elaborated and implemented. Without such odetlegies controllers
might demote DPIA as a mere compliance obligatidnictv needs to be
done as soon and as simply as possible, withotihgwtctual effort in it.

6. Conclusion

The effects of big data, from a technical poinvigiw, are promising but
not essential big data improves the quality of services, butsdoet change
them -, however from a legal point of view its imp& essential. This paper
focused on the conflict between market actors aivéqy-centric legislation
and the possible ways to mitigate it. Market actwesit to increase their
profit and market share through the exploitationtimé user, providing
personalised services enhanced by big data armlyitee paper pointed out
that this tendency would be able to evoke a chamgeice discrimination,
although the personalised prices (which provideimesed income for the
provider) have several drawbacks as well. On tlineroside the privacy-
centric provisions aim to protect the right to fivetection of personal data.
After the examination of the conflict (focusing pnofiling, big data and
price discrimination) the last main chapter pointed that the GDPR should
be able to minimise the damage in this conflictotiyh its proactive
approach, but in order to do so, further steps lshba taken. DPbD and
DPIA can have pivotal roles in this process, buy avith further refinement
of the actual application processes.

8 CNIL - Commission nationale de l'informatique esdibertés, “Privacy Impact
Assessment (PIA)” Methodology (how to carry outlA)PJune 2015, accessed July
9, 2016.

http://www.cnil.fr/fileadmin/documents/en/CNIL-P1A-Methodology.pdf
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Liability for Operation and Damages Caused by
Artificial Intelligence — with a Short Outlook to
Online Games

ESzTERI, DANIEL

ABSTRACT Who should bear the legal responsibility if an artificial
intelligence entity programmed to substitute somehow human deciding
ability causes damage during working? Problems arising from the rapid
development of emerging technology raise such legal questions, too, because
the ways of its advancement are difficult to predict.

This paper was written to analyze legal issues affecting software that
iscontrolled by atrtificial intelligence and answer the question who should
bear the liability for their function or even malfunction. Firstly, the general
characteristics of artificial intelligence and its effects on our society are
described, then the relationship of artificial intelligence and law covering
the related current regulatory environment and its critics. The main question
will be the liability for damages caused by such entities in Civil Law. In the
last chapter of the essay, | draw up the behavior of Al in online virtual
worlds and the legal problems in connection with them.

The paper was written in order to stimulate interest in the special field of
relationship between Al and law and because articles dealing with the
aforementioned problem in scientific literature are barely to be found.

KEYWORDS artificial intelligence, civil liability, damages, online games,
electronic agents

1. General specifics and classification of artificial
intelligence

1.1 General philosophical background of artificial
intelligence

The rapid development of information technology has given birth to
many phenomena in recent decades that have shaped fundamentally the
arrangements of human society. Good examples are digitalization of books,
acceleration of communication, and the development of information society
in general. There is no doubt that one of the most astounding phenomena is
the function of artificial intelligence (Al), which has inspired many
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futurologists, authors, and artists. Software thetudes Al functions is not
just a simple tool in the hands of humanity anymditeey make individual
decisions in the context of the tasks which theyeweritten for.

The use of Al exites pure scientific experimemtatin present days and
it has become part of everyday life. Al programs ttv predict how the
schemes of market effect the functioning of stokhanges, show us
which the cheapest and shortest way by car tonthé town on the
motorway is and they even control the opponentsoimputer games on
which the human player's task is to overcome. Comnioation with
artificial intelligence has become an importanttdrour daily life. In the
virtual space of the internet, users often commateicwith software that are
controlled by Al functions.

Because legal systems do not know exactly the itiefinof artificial
intelligence, we have to examine what could be icemed as Al in
philosophy and science.

According to the Oxford computer science explanateocabulary:
artificial intelligence is that part of informatidachnology which deals with
creating programs capable to solve problems reguiruman intelligence.

Stuart Russel and Peter Norvig distinguished betveer approaches in
terms of Al development’s philosophical concépt:

1) System thinking as humarhis trend considers such systems Al that

model the functions of human mind and cognition.

2) System acting as humaithis approach is linked to the British
mathematician Alan Matheson Turing, who claimedigs famous
Turing-test that the criteria and purpose of Ahisnan-like acting.

3) Rationally thinking systenThis viewpoint considers the purpose of
Al in developing more rational or perfect systenhsint human
cognition.

4) Rationally acting systemThe approach of modern information
technology sciences. It does not aim its purposeréate systems
that think or imitate human-like behavior just hlave rational (for
example to clearly diagnose diseases, predict aladlisasters etc.).
In later parts of my essay | will consider this eggrh as a relevant
viewpoint.

According to the definition of John R. Sarle, wa edso make difference

betweenweakandstrongAl. Sarle considers weak Al such systems that act
as ifthey were intelligent despite that there asavidence that they have

! Alzbeta Krausovéa, “Legal Regulation of Artifici@leings” Masaryk University
Journal of Law and Technology87. (2007): 188.

2 Laszl6 Siba, ed.Oxford szamitastechnikai értelndegz6tar. (Novotrade Kiado,
1989)

® Stuart J. Russell — Peter Norvigtificial Intelligence — A Modern Approach "2
edititon) (Upper Saddle River, New Jersey: Prentice HalD3}0Chapter 26.
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individual mind or not.Strong Alis considered to be a system that truly
thinks and has its own consciousnéss.

1.2 Al simulations in practice

Softwares work so that they receive signals froenatiter world (inputs),
then process them using pre-written algorithms, &ndlly show the
outcome in outgoing signals (outputs). As long asnén mind can
comprehend the given input by which algorithm gibesugh and what kind
of output the result will be, a software does deserve more attention than
a pocket calculator in legal terms. But when spesoimplexity, and
calculating capacity reach that certain level wtlenhuman observer cannot
predict the answer to the input, the story maketaresting turn not just
from the technical but from the legal perspectit@y: the behavior of
machines becomes unpredictable for the human aisehey start to attest
human or even superhuman abilities and become Wisak

One of the best examples for weak Al and its opeggprinciples are
chess-simulators. We already know that such chefssase exists that can
even beat the best human chess grandmasters. @menois Deep Blue by
IBM, which became famous for its victory over GaKgsparov in 199.
Kasparov is considered to be one of the (if no) thest (human) chess
players in the world. Nonetheless, it cannot bed sduiat Deep Blue
understands and relates to chess as Kasparov,tlevegh they both show
amazing knowledge of the game. It is nearly imgmesio predict the steps
of Deep Blue because it is too fast, too effectie® complex, it makes
mistakes, too, and even learns from the style ®fopponent, just like
humans. But when the software defeats the human playeis itot the
programmer of the software who wins but Deep Biselfi. The developer of
the chess program probably does not have a chgaiest Kasparov. So we
can say that Deep Blue plays intelligently regassilef the fact that it does
not realize what it practically does because thisumstance is completely
irrelevant of playing the game of chéss.

4 Baldzs Csanad CsajiA“mesterséges intelligencfdozoéfiai problémdl (thesis,
E6tvos Lorand University of Budapest, 2002), 4.

® Lawrence B. Solum, “Legal Personhood for Artificitntelligences” North
Carolina Law Review0 (1992): 1244.

® See: http://en.wikipedia.org/wiki/Deep_Blue_verskiasparov, 1997, Game_6
accessed November 05, 2015.

" Complete analysis of the matches between Deep @&ideKasparov: http://www-
03.ibm.com/ibm/history/ibm100/us/en/icons/deepbluatcessed November 05,
2015.

8 Benjamin D. Allgrove, “Legal Personality for Aitfal Intellects: Pragmatic
Solution or Science Fiction?” (Master of Philosophyesis, University of Oxford,
2004), 5-6.
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But the chess software can be considered intetligerthe terms of
playing the game only because it cannot do anyteisg. Nothing exists for
the software in the whole world but knowing andIgjmyg the rules of chess
in the framework of complex calculations. It canimaérpret any other kinds
of problems but such that are arising from playmggame.

Chess softwares are considered typically as rdhjomating systems.
Most of the Al researchers prefer that approackeiffocus on the system'’s
capability to solve practical issues rather thamimihuman behavior.

2. Relationship of artificial intelligence, liability and law

We should search for the first reference for thiattgory’ regulation of
artificially intelligent creatures in science-fiohi literature. Isaac Asimov
described in 1950 in his book | Robot “The Threendlamental Laws of
Robotics” in the short story Runarouhdccording to Asimov, the three
basic laws which an artificial creature must follauring work are the
following:

1. A robot may not injure a human being or, througadion, allow a

human being to come to harm.

2. A robot must obey the orders given to it by humeimds, except

where such orders would conflict with the First Law

3. A robot must protect its own existence as long ueh rotection

does not conflict with the First or Second Law.

Asimov supplemented later the three laws with #®th law saying A
robot may not harm humanity, or, by inaction, allowmanity to come to
harm”. He also completed the original three laws with grohibition of
violating the zeroth la#’ As we can see, this rule becomes primary to the
three original laws, so the robot could even brdak first law if its act
supports humanity’s best interest.

The classic laws of Asimov would seem to easilyti@tict each other
during their practical application. For example whappens when a human
orders a robot to come to harm another human Hegoguse it serves the
interest of the human? Such situation could happeen a robot takes part
in medical service and receives orders from theéaldt The author wanted
to resolve this contradiction by creating the zZert#w that instructs the
robot to keep in mind humanity’s best interestsnarily while working. We
can admit that it requires an excessively develgeticomplex intelligence
and moreover emphatic and moral capability to @®rsin a given situation
what the best interest of humanity is. It is trbattthese laws remained on

° Isaac Asimov/, robot (Kossuth Kényvkiadd, 1966)

1%|saac AsimovRobots and EmpiréMéra Ferenc Ifjisagi Kényvkiad6, 1993)

1 F. patrick Hubbard, “ “Do Androids Dream?”: Persond and Intelligent
Artifacts” Temple Law Revie®3. (2010): 85-86.
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the level of science-fiction literature so far; hewer, scientists developing
Al in practice do not reject the possibility thatnge kind of universal
limiting factors should be applied to synthetie lfbrms, tod?

But it has not been only the fictional literatwieAsimov that has dealt
with the problem of possible legal regulation of. AV¥e can find in legal
literature some examples too.

Peter M. Asaro deals with the legal aspects of tioboand artificial
intelligence in his essay and starts with the gtamd that we should
examine at first that is it possible to apply lawAl-generated problems. In
order to model the problems, he examines the raégataof civil liability
and tort law first. Asaro comes to the conclusigrekamining laws related
to robots that the regulations of product liabilign be applied to robots as
commercial products and to damages caused by thatar he shifts his
viewpoint from robots to software agents, mandate @ntractual relations.
According to his opinion, it can be concluded thla¢ operator of the
software should be liable for the Al software ageattions:>

Giovanni Sartor considers software agents as estitiat are capable to
represent their operators in legal relations. Higimates this from the
widespread phenomenon that nowadays many conteetsade with the
help of automatic software agents without humaerir@ntion or revision.
According to Sartor, it is crucial to exclude thephcability of
consciousness and attributable performance in ationewith Al software.
Since Al agents do not have consciousness, thdiavi@ cannot be
imputable to them. According to Sartor, the behawb Al is similar to
living organisms because their actions cannot beplyi predicted by
examining their inner functions due to many randamables. Sartor says
that we have to assume also that software agest ratibnally in the
predefined behavioral framework (it constitutesationally acting system).
The operator is liable for the agent’s behaviordose it was chosen as a
tool by him or her to achieve results and theselte<reate rights and
obligations for them?

Ryan Calo differs between two behavioral mechanisfiisdustrial robot
operating Al software. Als that are programmed ¢ @n a mechanical,
repetitive way do not have learning or discretioechanisms, only do what
they are set to do (for example they grab and ntbiweys irrespectively of
the fact that a metal component or human head fsomt of them). Calo
calls the other, more developed acting form ‘shgpior ‘emerging’

12 Noel SharkeyAsimov térvényei mar nem elegéell, accessed July 15, 2016.
https://sg.hu/cikkek/77070/noel-sharkey-asimov-¢oyei-mar-nem-elegendoek

13 peter M. AsaroRobots and Responsibility from a Legal Perspecii@eeden:
HUMLab, Umea University, 2007)

4 Giovanni Sartor, “Cognitive Automata and the Lawdtificial Intelligence and
Law, Vol. 17, EUl Working Papers Law No. 2006/35. pp-22.
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behavior. It originates from programmed commandidubt predetermined,
instead it reacts to the circumstances and leannthe go. According to
Calo, in this case, the possibility comes to swfdmat special liability rules
could be applied to the acts of the software dueds predictable actidn.

3. Artificial intelligence as legal entity

We cited in the previous chapters the conceptsthedries of science
and philosophy to define what Al is. There is nallatothat the behavior of
Al reaches a critical point when interaction takésce between the software
and humans or objects. This happens most often Wierl software and
the controlled hardware (a computer or a robot)ngkea somehow the
physical world, for example helps to assemble aima factory. In such
cases the physical manifestation of Al occurs, shéware ‘exits’ from
cyberspace. The question is that who should bealetial responsibility for
the actions of synthetic beings? Before reviewimg ¢oncrete problems of
liability, let us examine current legal regulatiasfsartificial beings and their
critics.

3.1 Artificial intelligence as software

We have to keep in mind at first instance whensifgisg Als by current
legal regulation that they are computer progranadtware. In scientific
literature parallel definitions of the legal cld&sition and concept of
software can be found. From the information tecbgyl perspective
software means computer programs, processes aslyodocuments and
data related to operation of the information systEnom another point of
view software consists of algorithms, its compuedi representation and
programs. Software can be applied only to solvkstéfsit leads to the step-
by-step execution of certain operations. An altoniis a predefined line of
steps which necessary is to perform a certain fBls&. algorithm receives
certain value or values per input and producesaicestalue or values in
return as output. From the computer engineeringtpafi view a common
software concept has not been developed yet, litlite standpoint of the
majority that software consists of at least twoangarts: the computer
program and the documentatitin.

Hungarian law does not specify the concept of saftweither, however,
the Hungarian Act on Copyright (hereinafter refdriaes: Szjt.) highlights

> Ryan Calo, “Robotics and the Lessons of Cyberlg®&bruary 28, 2014),
California Law Reviewvol. 103, 2015; University of Washington School lafw,
Research Paper No. 2014-p®. 119-135.

16 Adam Auer and Tekla PappR6vid attekintés a software fogalmarél a magyar
szerdi jogbar’ Jogelméleti szeml2 (2013): 10-17.
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that software is protected by copyright as a cveatntellectual product
(according to the Act: the computer program and tlmeumentation
enclosed to softwaréj.

In Hungarian legal literature authors often retethie Berne Convention
for the Protection of Literary and Artistic Workhe TRIPS Convention, the
WIPO Copyright Treaty and the EU Directive 2009EX3/on the legal
protection of computer progrartfs.The authors mostly agree on that
software should be looked at under copyright regisiéterary works?

However, liability for Al behavior is not mainly groblem of copyright
law. This concept will be presented in detail iretgoarts of the essay.

3.2 Attempts to define the legal concept of Al

Similarly to the legal concept of software, apptoexto define the legal
concept of Al are also barely found. There is asieone example in the
USA, New Jersey legislature. A bill was accepte@®i4, which contains
special regulations for driverless cars and trizsdéfine the concept of
artificial intelligence® According to the bill:"artificial intelligence means
the use of computers and related equipment to ereabtachine to duplicate
or mimic the behavior of human beings.”

In my opinion, this attempt cannot be treated aermeral definition for
Al. The definition considers Al only softwares whiare written to mimic or
duplicate the behavior of humans and only thatoperating some kind of
hardware environment (e.g. a robot). In earlientg@f the essay it was
repeatedly underlined that the purpose of Al dgwelent is in most cases
not to mimic human behavior but to build rationalcting systems.
Moreover, software developers write Al not only forachine or robot
control but for totally different purposes, too.

Hungarian (and EU) law does not differ betweenvgarfeé in terms of
independent decision making mechanisms and doedefioe the definition
of Al, either. This is not necessarily a probleracéuse emerging problems
about the legal issues of Al can be solved in nsitsiations as it will be
presented in later parts of the essay. Neverthelasa possible future,
special Al regulation of the legislator will hawe d¢reate the definition of Al
in order to appoint a substantive scope.

" See: Hungarian Act on Copyright (Act LXXVII of 199 Article 1. Section (2)
Point c)

18 Mihaly Petkd, “A szamitégépes programalkotasokalyas jogi védelme a
nemzetkozi jogalkotas tikrébeddgtudomanyi Kozléng (2002): 53-54.

19 Auer — Papp, “Révid attekintés,” 10-17.

2 gstate of New Jersey 216th Legislature, Senate, NB84. Online:
ftp://www.njleg.state.nj.us/20142015/S1000/734_TMMH accessed November 01,
2015.
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3.3 De lege ferenda standpoint: Al as legal entity

The concept of applying legal personality to asi#i intelligence washas
been a heavily discussed topic in scientific litera for a while. A paper
published in 2007 by Francisco Andrade and co-asthpmints out the
problem that the development of information tecbgyl
telecommunications and artificial intelligence neite created a new way of
making contracts and expressing contract will.Ha torporate sector, the
intelligent electronic agents are increasingly preed. These are softwares
that are capable to explain activities in the narfntheir principals and they
are appropriate to have legal effect without amgatihuman contrdf: We
can use the word ‘agent’ for these kinds of erdtitiehis word stems from
the Latin phrase ‘agere’, meaning ‘to act’.

According to their general definition, we call atgersuch artificial
creatures that can be useful because of their amugable nature in
simulations, modelling or studying other regulatomyechanisms. The
created agent or ‘body’ can be independent (autonsnagent) and be put
into an environment. Thereby the creature will benifested through its
reactions to the stimulating effects of the givewisnment. The body and
the environment can be the result of computer sitiar or can be a robot in
a real environment which is controlled by a netwdrke relevant feature of
this method is that the agent does not only prottesincoming signals but
can react to the surrounding environment becausasita ‘body’. Moreover,
it constantly perceives the results of its operatad this will influence its
further behavior. A constant feedback-system carmuikt up between the
agent and the environment as by living organisms. a§ents can be
characterized as scientific-intellectual resultsnioking a life phenomenon.
An electronic agent is software that performs a#igetask in the name of
its principal without human intervention and commcates with other
agents, processes and its own environmenf?too.

The definition of electronic agent is defined oatstory level by the
American Uniform Electronic Transactions Act's (UET section 2
subsection (6)jan agent is]“a computer program or an electronic or other
automated means used independently to initiate @iora or respond to
electronic records or performances in whole or grtp without review or
action by an individual *

L Francisco Andrade and Paulo Novais and José Maclkami José Neves,
“Contracting Agents: Legal Personality and Represén” Artificial Intelligence
and Law15 (2007): 357.

22 stuart and NorvigArtificial Intelligence,Chapters 2.1 and 27.1-2.

% sabrina Kis, “Contracts and Electronic Agents: Wi@ommercial Pragmatism
and Legal Theories Diverge” (LLM Theses and Ess@gsrgia Law, 2004), 9-10.
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Based on the above we can say that electronic a@eatindependently
acting entities on behalf of their principals aheéyt are serving such wider
or narrower goals that are pre-defined by humans.

Is it possible under the doctrines of civil lawgi@nt legal personhood to
independently acting artificial entities? Furthersydor what reasons do we
have to do so and under what kind of framework @ dhils be possible?

3.4 Boundaries to treat Al as independent legal eny

Current legislation does not consider Al as indejgen legal entity.
Nevertheless, electronic software agents have koowledge base,
furthermore, their complex configuration optiontoal them to plan tasks
for themselves, react, learn, communicate and wagkther with other Al
software. They do not have own existence, but laleeta attend and perform
tasks independently in certain situations. Accaydim Allen and Widdison,
computer programs reached that level today that dne able to act not just
automatically but independently. The commerciat il software is shifting
increasingly from a passive, automatic assistanartoactive independent
participant:* According to Fisher, it could happen in the wasfcelectronic
transactions that one of the parties does not nether human person as
trustee but an electronic agent operated by Al.aBse the agent makes
specific decisions independently from its princjgalhas to be considered
just as a flesh and blood human would representptitecipal®® It is
important to mention that the ideal solution intsgpecial situations is when
both of the contracting parties agree to be reptedeby electronic agents.
The software has to meet a minimum level to clagsiés intelligent agent
which is the criteria of weak AP

It can be established about electronic agents thet differ from the
classic concept of legal persons (for example fatinds, companies) in the
sense, too, that they do not need a natural pexrsoepresentative in legal
relationships. A legal person always needs a deugural person who can
make disclaimers in the name of it. Electronic &gelo not require someone
who represents them, but on the contrary, theyessmt a third person
through their individual artificially intelligentetisions. To consider an Al
as legal person, it should have separated propasfybecause according to
civil law, the concept of ‘person’ has relevanceimyaas an individual
entity participating in the traffic of property ebents. We cannot treat Al as
legal entity and the revision of this standpointesicnot seem to have
necessity since they do not bear own consciousm@s$iave independent

property.

24 Andrade et al., “Contracting Agents,” 359.
> |pid.
% Kis, “Contracts and Electronic Agents,” 12.

65



ESZTERI, DANIEL

3.5 Al as representative: Solution of the UNCITRALModel
Law on Electronic Commerce

Nonetheless, it can be said at least that Al cakema valid contract or
do other legally binding declarations through #slividual decisions but
these are binding the represented person. Thisormsistent with the
UNCITRAL Model Law on Electronic Commerce sayirigs between the
originator and the addressee, a data message ismédego be that of the
originator if it was sent by an information systgmogrammed by, or on
behalf of, the originator to operate automaticdllySo electronically sent
contracting statements generated automaticallyhfrrnation systems have
to be considered as they are originated by thd keg#ty that operates the
systent’ The so called ‘automatic contract statement’ sthaubt to be
confused with representation. Representation m#satsin the name of a
legal entity — a natural or legal person — somesogierson makes legally
binding statement so that the disclaimer's legdbat$ will bind the
represented one (the principal). According to thend&rian Civil Code
(hereinafter referred as: Ptk.) a representativellshbe person only, not an
agent. This is based under the assumption thatemaio cases the
representative could have independent civil ligilfor example when it
acts on contrary the principal’s interest. Wherrdhis a conflict of interest
the principal can challenge the representativessldimer which can lead to
invalidity of the contract®

It can be concluded that according to Civil Law, &dents cannot be
treated as legal entity or representative despéedct that one can make a
valid disclaimer with them. In my opinion it woule good to implement the
definition of ‘automatic contract statement’ intauhgarian law in order to
clarify liability questions.

4. Liability for damages caused by artificial inteligence
in contractual relations

What happens according to the general rules of Lability if an Al
entity causes damage in accordance with its operatAs we saw in the
previous chapters, Al is software according todbeent legal regulations.
So first of all we have to examine who should besponsibility for the
damages caused by software during its operation.

2" Uncitral Model Law on Electronic Commerce 13. 312
% Ferenc Petrik, ed.Polgari jog. Kommentar a gyakorlat szamataegyedik
kiadas)(Budapest: HVG Orac, 2014) 25-29.
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4.1 Opinions in legal literature

There are only a few standpoints in scientific rétare about the
problem. Giovanni Sartor examines in one of higgsshe issue of damages
caused by electronic agents. At first, he takes @oinsideration that we can
count on more legal entities from the viewpoint legal responsibility.
According to Sartor, parts of the software agentlddave separated legal
fate. If the agent contains copyright protectedtveafe (as in most
situations), the author could bear liability foogramming mistakes. If the
agent contains some kind of database, then theupeodof the database
could bear the liability for database mistakeshdf agent processes personal
data, — from a data protection point of view — ti@ta controller is
responsible for legitimate data processing. Ifabent is being operated by a
certain user for own purposes, the user is lifdléts operations?

According to Sartor, since the usage of the sofwagent could have
such aspects on which the given legal entity carmarcise control,
therefore the operator should not be held liable doch damages. For
example: the user should not be liable for damagesed by Al software
when the wrongful act originates from the programgmimistakes of the
software and the user is not allowed to accessdhiece code or either to
decrypt it.

4.2 Liability of the user

By defining the liability of the user or operator the Al software we
should take into consideration first that compytergrams are copyrighted
works. The Hungarian Act on Copyright (Szjt.) defnthe legal rules for
selling and using computer programs as intellegwaperty. The act says
that the author can grant the right to use thdlaut®al creation in a so-
called end-user agreement or license agreemerthandger should pay a fee
in return unless the parties have not agreed otker(free-license). The
content of the license agreement can be freelpksited by the contracting
parties. The parties can differ from the provisiomgh mutual consent
unless it is not prohibited by the I&.

When buying and starting to use a software, the usest typically
accept an end user license agreement which caresethe terms of
software use. The user typically does not havepdiomto modify the terms
of the license agreement but only has possibiliy accept or reject
contractual conditions. Having regard to this, Wewdd search for the basis
of liability among the regulations of liability fodamages in contractual

29 3artor, “Cognitive Automata and the Law,” 19-22.
30 5zjt. Article 42. Sections (1)-(2)
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relations, because usually a software using canwdkcbe bound between
the user and the software developer.

Software developers tend to specify in end usetraonterms that they
should not be held liable for damages that werseto the user or to third
party in context of software use. The user showddr Hiability for these
damages® These conditions are called ‘limited liability’ doine according
to an English legal expression.

4.3 The case of lack of conformity

We have to distinguish from user liability the cageen the software has
been issued deficient and damages occurred oridd®fthe user due to the
malfunction of the software. The Civil Code allowisrough the legal
institution of lack of conformity to challenge tervice provider (here: the
software developer) for carrying out the contragtccurately, in this case:
for issuing a malfunctioning software. Lack of comhity is a case of breach
of contract.

According to the Hungarian Civil Code section 6:1&1bsection (1):
“Lack of conformity means when the obligor's penfiance at the delivery
date is not in compliance with the quality requimms laid down in the
contract or stipulated by law. The obligor is naable for any lack of
conformity if, at the time of the conclusion of tdmmtract, the obligee knew
or should have known the lack of conformity.”

This definition above is normative by judging sudwontractual
relationships when this type of breach may comsutéace having regard to
the nature of contract, for example by user obilgmst® Software use
agreements are typical user obligations so enfgrdghts originating from
lack of conformity can cover the malfunction of tsadre delivered by
contract. According to the Civil Code’s general\psmns in section 6:123
subsection (1):

“Performance shall be in conformity with the corttathat is to say,
services, at the time when supplied: shall be bletdor any particular
purpose for which the obligee requires them andctvhithe obligee made
known to the obligor at the time the contract wamatuded; shall be
suitable for their intended purpose and in confaymiith other services of
the like; shall be of a quality and performancettaee normal in services of
the same type and that the obligee can reasonaipgot, given the nature of
the services and taking into account any publidesteents on the specific
characteristics of the services made about thenmthay obligor or — if
produced by a person other than the obligor — tledpcer and their

% David Simon, “A szoftverrel kapcsolatos egyes lfedeégi kérdések”

Infokommunikacio és jo@ (2005): 12.
32 petrik, Polgar jog,348-349.
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representative; shall comply with the descriptianeg by the obligor and
possess the qualities of the services the obligesgnted to the obligee as a
sample or model; and shall be in conformity witke tuality requirements
defined by law.”

Lack of conformity can create a claim for damagegensation on the
side of the user. According to this, the obligeenstled to damages for loss
caused by lack of conformity for which the obligeriable, unless the lack
of conformity is excused (right for damagé&$)The obligor is not liable
when lack of conformity has been exculpate@his could happen when the
obligor is able to prove that the damage occurmedcénsequence of
unforeseen circumstances beyond his control, amdletthad been no
reasonable cause to take action for preventingitigating the damage.

If we apply the Hungarian Civil Code’s regulatidios legal relationship
between the developer and user of the Al softwdren we can conclude
that the user can claim for compensation for damageised by software
malfunction by the issuer or developer of the safsvproduct?

Though it is important to mention that software elepers almost always
issue specific corrections and repairs to thedgpam in case errors occur
during usage. They can learn about these errons thheir own perception or
from user feedbacks. Malfunctioning Al software main count for high
interest on the market so issuing these correci®is connection with the
developer’s purposes too.

5. Artificial intelligences in virtual realities

By the beginning of the 21century computing and internet technology
have reached the stage of development that softeane model whole
realistic virtual environments even if we speakulibe digitalization of the
physical world surrounding us or worlds creatediimagination. At the
dawn of our century programming technique is sigfity advanced so that
it can open the created virtual worlds to publibisTdevelopment creates
environments in which hundreds of thousands userdrderact in real time
directly and shape the digital environment surdiog them.

33 Act V of 2013 on the Hungarian Civil Code (Ptkatisle 6:174. Section (1)

3 According to Ptk. Article 6:177 Section (2)The obligor shall be excused of
liability if lack of conformity has its origin:

a) in any defect in the materials supplied by thégee;

b) in any discrepancy or error in the data suppli®dthe obligee; or

c) in any impracticable or unreasonable instructgisen by the obligee;

provided that the obligee has been informed ofals@gumstances.”

** Ptk. Article 6:142.

% For example about Y2K software mistakes see: Cdés A szamitastechnikai
cégek felelssége
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These kinds of virtual worlds mostly appear in then of online games
where the players can interact with each otherutfinoa personified
character (avatar) controlled by them. The playens shape together the
story of the world through this interactivity. Thigrm of entertainment is
increasingly popular nowadays, especially amongytheénger generations
who raised the level of reality and the environmsutrounding humanity
through these virtual realms to formerly unknowighes.

5.1 Intelligent virtual beings

Virtual worlds can be such graphical spaces, that are populated by
certain virtual ‘life forms’ and human users catemact with them. In the
previous chapters we examined problems in conrectidh artificially
intelligent beings. As we saw they form a well derated circle among
computer software. The concept of virtual beingasnehow broader; we
can divide them into two bigger groups:

1. The first group consists of virtual beings theg being controlled by
artificial intelligence.

2. To the second group belong such beings thathareoperated by
individual decision making mechanism and their khéra happens
completely by human interaction.

A good example for the first group can be a compobatrolled virtual
opponent of a multiplayer online role-playing gatMMORPGY’ on which
the players’ avatars task is to overcome. To theorsg group belong
characters selling virtual items or offering questembers of both groups
are called non-player characters (NPC) in onlinaes®

These virtual characters are operating similarke lindependent Al
software with the difference that they are partadfigger program so only
persons participating in virtual reality can mewetr.

Most online games use the server-client based myiteoperate. The
software that replicates and maintains the worldsrgonstantly on the
central server and the players can connect taduth clients installed on

37 Massively Multiplayer Online Role-Playing Game dssub-genre of computer
games in which many players can contact each atharvirtual world. The name
refers to the fact that several thousands, evelionslof players are playing it at the
same time. Players are developing skills, fightimgnsters alone or in a group, buy
and sell virtual goods and communicate. The term GRPG was invented by
Richard Garriott, who was the main developer ofrlit Online, the game, which
made the genre popular in 1997. See: http://empetka.org/wikiMMORPG
accessed November 06, 2015.

3 Cyril Brom and Martin Cerny and Tomas Plch and éjlavlarko and Petr
Ondracek,"Smart Areas: A Modular Approach to Simulation oéily Life in an
Open World Video Game(Proceedings of 6th International Conference orrs
and Artificial Intelligence, ICAART 2014), 1-2.
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their personal computers. The clients are usuatlged up to several
gigabytes but such MMORPGs are spreading increlysithgit are using
‘thin clients’ like web browser¥. Massive amount of information are being
stored on the central servers that are essentrahtthe program flawlessly.
These can be for example the scripts responsibtentrol the behavior of
virtual opponent§’ The developers of online games are responsible for
maintaining the central server, so they can beidered as operators.

We have to take these software-parts into condiderand examine their
working mechanisms from a legal perspective becawvisiial world
simulations containing them are operated not by-ussts but software
developing companies.

Through the analysis of the current legal regutetiovve have managed to
assess that on the first instance the operatohefsbftware has to bear
liability for the behavior of Al. But in the servefient based system of
virtual environments the user (player) and the atger(developer) is sharply
differentiated from each other. | would like toraduce the problem of legal
liability for the behavior of virtual reality’s isfligent software components
by the following case study.

5.2 The ‘Corrupted Blood’ incident

The ‘Corrupted Blood’ incident was a virtual epiderariginated from a
videogame program error that swept through thenenfantasy world of
World of Warcraft (WoW) on 13 September 2005. The disease had reared
its head when Blizzard Entertainment (the softwdeseloper company)
added on this day patch number 1.7.0 to the gamiehvincluded the brand
new labyrinthZul'Gurub and its final boss, a dragon callethkkar. The
monster had a spell called Corrupted Blood amtmgtiacks, which was a
periodically damaging disease (debuff). The efismtld spread from one
player to another causing the lower level playedi®oin a few seconds and
higher level players could even only survive witimstant healing. Normally
the magic effect had to elapse when the adventwongpany of players left
the labyrinth or defeated the main boss. The effdepsed from the
characters but because of the programming errtiveirAl script controlling
Hakkar, the pets controlled by some of the playehnsiracters of the hunter
and warlock classes could tame or summon pets)edathe disease on

% Wisegeek.com,What is a MMORPG http://www.wisegeek.com/what-is-a-
mmorpg.htm accessed November 03, 2015.

% The main concept of scripts was developed in thdiee history of Al
programming in the mid 1970s. Scripts are suchrpnéted programs that are
responsible to automate a partial task in a momapbex software. SeeDaniel
Crevier, Al: The Tumultuous Search for Artificial Intelligesn(New York: Basic
Books, 1993), 175.
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outside the dungeon in the open game world whesgréad to other players
and NPCs too. Lower level characters died neasgtaintly and the epidemic
caused others a lot of annoyance, too. It is isterg that the spell did not
affect the health of NPCs but they could spread dlsease as passive
carrying medium. Eyewitness players described teeperiences as the
cities of the world had been turned into cemetdries flash. Luckily, death

is not permanent in the world of WoW because asatan be resurrected
using specific magical spells, however, the virtegidemic was really

bothering to lot of players. Most of them just slynpnded gaming. The

problem was solved by the developer in the wagsiiing a quick fix to the

game and Hakkar’s scrift.

Examining legal liability, it is worthy of note thacripted life forms in
virtual worlds gain information about their behavierom the server
maintaining the environment. The central servermaintained by the
developer for the players. In this case the opextél will be not the user
but the developer itself. Taking into consideratibe conclusions of this
study as far, the developer as the operator ofvilteal world software
should be responsible for the operation of the Al.

Practice shows us that possible software errorsbaieg constantly
corrected by software developers because it isuaialrstep in keeping
players, so they are responsible for its operadtian unwritten form.

However, if we examine the liability for damageenfr proper software
use and not from malfunction, we can make the crsmmh that the user has
to bear liability. This is in consistence with euser license agreements in
most cases. Developers tend to exclude liabilityd@amages in connection
with proper software use (for example the playestrgs his virtual items
intentionally). This is specific by other ‘traditial’ software, too. So the
final conclusion is that users should be liable damages occurred if the
software run without inner malfunction or error.

However, if users suffer damages due to incorreagnamming of the
Al, or instability of the hosting servers (and motconnection with normal
usage), they can claim compensation from the softwaveloper according
to lack of conformity. It is important to mentiohat in most cases a virtual
world simulation’s programming malfunctions — eithe connection with
Al or with simpler functions — do not affect usevistual property, but only
cause other inconvenience as it could be seen h®y ¢orrupted blood
incident’. If software errors cause damages iruairproperty of users, they
can even claim compensation for damages from tfieva® developer and

1 About the Corrupted Blood Incident on WowWiki:
http://www.wowwiki.com/Corrupted_Blood accessed Ember 03, 2015.
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operator of game servers or to restore origina gtar example by restoring
lost virtual items)??

6. Conclusion

Do you remember the question that caused
the Creators to attack us, Tali’Zorah?:
"Does this unit have a soul?”

Legion (Mass Effect 3§

In my essay | tried to answer the question whaikhbear liability for
Al's behavior and damages caused in connectionowicg to the current
state of science, artificial intelligences are loa level of weak Al so they do
not give evidence of such self-determination thah de considered as
conscious life form. Examining the current legattiimes in force it can be
established that there is no special regulatiohl t&o it can be deduced from
the general norms of Civil Law. This solution limwever, contradictory in
many cases especially when it is used to solve puattical questions like
representation by electronic agents. The ideal tisoluwould be the
modification of current legal norms in a way by iementing electronic
contractual statements based on the model of UNBLTRIodel Law on
Electronic Commerce. This could help to interprepfresentation’ through
software clearly in practice.

The rules for software liability can be deducteohirCivil Law, but our
topic’s special nature required a deeper analydiseoproblem.

Finally, it would be fortunate to shape the legathground so that it
would be suitable in such special situations wittamy troubles. Legislation
has to reflect to new social and scientific phenoanéme after time and this
need happens very often along the development efging technology.

“2 virtual property: In many computer based virtuabrld simulators users can
acquire or create virtual items which can have atureal world currencies. Some
online virtual world softwares like Second Life leaeven a special service to
change in-game money to real currency.

“In the third part of the space epic ‘Mass Effetiie member of the collective
artificial intelligence operated mechanic ‘geth¢ealLegion asks this question from
Tali’Zorah, who represents the inventor ‘quariaace. The story tells that one of the
most serious crimes in the galaxy is Al-developberause the mechanic ‘geths’
have become conscious and rebelled against their @wators. BiowareMass
Effect 3(Electronic Arts, 2012)
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countries
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ABSTRACT. The main rules concerning the legal status of the public
prosecutor's office in Hungary. The tasks and operations (devolution and
substitution rights, the right to give instructions) of the German public
prosecutor's office. The structure of the British Crown Prosecution Service
and functions of the Crown prosecutors. The functions and structure of the
French, Italian and Austrian public prosecutor's office.

KEYWORDS public prosecutor's office, prosecutor, comparative law

1. The organizational structure of the prosecution
service

1.1 Hungary

The prosecution servite- parallel to the courts — has a four-tier
organizational structure, being divided into local, county, territorial and
national bodied.Accordingly, prosecutors carry out their activity at District
and District-Level Prosecutor's Offices (District Prosecutor's Offices of
Budapest, Investigating Prosecutor's Offices, Prosecutor's Office of
Budapest for Public Interest Protection), Chief Prosecution Offices (County
Chief Prosecution Offices and the Municipal Central Investigating Chief
Prosecution Office of Budapest), Appellate Chief Prosecution Offices
(Budapest, Debrecen, @Gy Pécs and Szeged) and the Office of the
Prosecutor General. Mention should also be made of the National Institute of
Criminology, which is a special organization linked to the prosecution
service. The competence and territorial jurisdiction of the individual
prosecutor’s offices follow the pattern of the corresponding courts; but if

! This paper examines only the criminal procedural aspects of the prosecution, it
does not deal with other issues (e.g. Constitutional law, administrative law, civil
law). The present scientific contribution is dedicated to the 650th anniversary of the
foundation of the University of Pécs, Hungary.

2 Zoltan Hautzinger and Csongor Herke and Bence Mészaros and Mariann Nagy,
Einfihrung in das ungarische Strafverfahrensre(@dssau: Schenk Verlag, 2008),
176.
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instructed by the Prosecutor General, the AppelCitef Prosecutor or the
Chief Prosecutor, the prosecutor may also proceedaitters that would not
normally fall within his competence or jurisdictiom the event of a conflict
of competence or jurisdiction between prosecutaffices, the acting
prosecutor’s office shall be designated by the Sapprosecutor.

1.2 Germany

The public prosecution office is organized in platab the courts:
= National (by the BGH): Federal Public Prosecutor
(Generalbundesanwalt) and the Federal Prosecutors
(Bundesanwalte);
= Territorial (by the OLG): Public Prosecutor Generahd the
Prosecutors (Staatsanwaélte);
= County (by the LG): Chief Senior Public Prosecutond the
Prosecutors (Staatsanwaélte);
= Local (by the AG): Prosecutors (Staatsanwalte) drndblic
Prosecutors (Amtsanwalt&).
lts organization and competence is based on §§1421ef the GVG.
The territorial jurisdiction of the public prosemut office shall be
determined by the jurisdiction of the court at whitie public prosecution
office has been set up. (GVG § 143. pafa l.)

1.3 England and Wales

The Crown Prosecution Service (CPS) is headed byDOhector of
Public Prosecutions (DPP), who is appointed by asdunder the
“supervision” of the Attorney General.

Crown prosecutors, who work as the DPP’s subordimato not have
any special status — similarly to the situatiomiany other countri€sBased
on the law, they must be qualified barristers dicgors (lawyers), but as a

3 Csongor Herke and Csaba Fenyvesi and Flérian Tednfnbiintes eljarasjog
elmélete (Budapest-Pécs: Dialdg Campus Kiado, 2012), 382.

4 Heinrich HenkelStrafverfahrensrech(Stuttgart: 1968)

® Klaus Haller and Klaus ConzeBDas StrafverfahretiHeidelberg: Neckar, 2011)

® Heiko Hartmut LeschStrafprozeRrechiNeuwied:Kriftel, 2001).

Csongor HerkeA német és az angol bunieljaras alapintézménye(Pécs: PTE
AJK, 2011), 126.

" Mireille Delmas-Marty and John Rason Spencer, @lifopean criminal
proceduregCambridge: 2004)

8 John Rason Spencdte case for a code of criminal procedugeondon: 2000).
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result of their appointment they become public aety and they do not
enjoy the security (quarantee) of a permanentiaffipsition?

1.4 France

The criminal court cannot deliver a judgment inraminal case if the
prosecutor’s representative is not pres@it/hich prosecutor acts in a case
varies according to the codtt.

= Before the tribunal de police, in the case of &ldv4 contravention
the prosecution is represented by a police offiedrje in the case
of a level 5 contravention, the prosecution is espnted by the
competent procureur de la République (PR) of themnal de grande
instance or one of his deputies (substitit).

= Before the court acting in a délit case (tribunaifrectionnel), the
prosecution is represented by a deputy of the BBS(guts).

= Before the court of appeal the prosecution consitee Procureur
général (PG), his/her deputies and assistantst{sps’

= Before the cour dassises no special representatbnthe
prosecution is required, it is within the discretiof the courts in
whose area the hearing is being held (cours d’app#ibunaux de
grande instancef.

= Before the Cour de cassation, the prosecution deeypra PG, a
premier avocat général (PAG) and 19 avocats géréses)."

1.5 ltaly

In Italy there are prosecutor’s offices operatih@léfirst instance courts
(panel court or sole judge), all appellate counis the Corte di cassaziotfe.
Although prosecutors are independent in their timstinal position, decreto
legislativo No 106 of 2006 has introduced the eaninknown principle of
hierarchy. In accordance with this, the public pmgion of charges — in

® Csongor Herke, A német és az angol biselgras alapintézményei (Pécs: PTE
AJK, 2011), 126.

1% Serge Guinchard and Jacques BuisSwacédure pénalgParizs: 2000).

1 Jlona Lévai, “Bunteteljards és ugyészség — a ,francia modell” magyar
aspektusbdl’Kriminolégiai és kriminalisztikai tanulménydd. (1994): 43-105.

12 Denis Salas)u procés pénalParizs: 1992).

13 Jean PradeProcédure pénaléParizs: 2000).

14 Jean Pradel, edCode de procédure pénal@arizs: 1990).

15 Csongor HerkeA francia és az olasz biinfetjaras alapintézményefPécs: PTE
AJK, 2013), 116.

16 John Hatchard and Richard Vogler and Barbara H@mmparative criminal
procedure(London: 1996).
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conformity with the German system — is in the haoflthe first official of
the prosecutor’s office, who may appoint a depuatyis absence or where
he is prevented from attendance. Moreover, he maysfer competence
over various types of criminal procedures to onenwre prosecutors
belonging to one specific area. It is also thistfofficial of the prosecutor’s
office that may define the general criteria cona@rrwhen his subordinate
prosecutors may resort to the activity of the palgiudiziaria®’

The hierarchical structure of the Italian prosenuservice is also manifested
in the fact that where the prosecutor wishes t@tsicertain coercive measures
in the procedure — for example, pre-trial detentidhis necessary to obtain the
written permission of the first official of the ecutor’s office.

Article 358 of the Italian Code of Criminal Procedumposes on the
prosecutor the obligation to conduct an impartiakpss. Pursuant to Article
52 of the CPP, where it is justified by importaeasons, the prosecutor is
“entitled” not to act in a case, and if he failsmeet this obligation, he may
be disciplined by the Consiglio superiore della isagtura for misconduct.

In Italy there are the following prosecutor’s offfc

= Corte di cassazione: Chief General Prosecutor (fPatare Generale

presso la Corte di Cassazione);

= Appellate courts: Chief Prosecutor (Procuratoredese);

» First instance courts (panel court or sole judg&lief Prosecutor

(Procuratore Capo), deputy prosecutors (procuratmgiunti),
assistant prosecutors (sostituti procurattri).

1.6 Austria

The Austrian prosecution system (in line with theurt system)
comprises three levels:
= public prosecutor’s offices attached to the LG &Btanwaltschatt),
= senior public prosecutor's offices attached to tH@LG
(Oberstaatsanwaltschaft) and
= the Procurator General's Office attached to the OGH

(Generalprokuratur).
2. The special prosecution’s offices

2.1 Hungary

Mention should also be made of the National Initof Criminology,
which is a special organization linked to the poogen service. The

7 Giuseppe Riccio and Giorgio SpangHea,Procedura Penalé@apoli: 2002).
'8 Herke,A francia és az olasz biintetjaras alapintézményel 16.
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National Institute of Criminology is in charge dfet research of criminal
activity and the development of the theory and tzacof criminology,
forensic science and criminal law sciences (Actl@nProsecution Service,
§ 10).

In some cases investigation may only be carried bguinvestigating
prosecutors or military investigating prosecutors.

2.2 England and Wales

Although legally, the CPS takes over the proseautid all charges
initiated by the police, there are a number of othélic service government
agencies that may bring charges themselves aralsarentitled to carry out
investigation (namely, HM Customs and Excise, ldlaRevenue, the
Department of Social Security, and the Serious dF@ffice)

2.3 Italy

In the interests of the fight against organizedmeri special law
enforcement agencies have been set up in Italy:ptbeura distrettuale
antimafia at the regional level and the procuraiorete antimafia at the
national level. This does not mean the setting tim mew prosecution
service, but rather the assignment of competenessecutor’'s offices
operating at appellate courts may proceed in caSesmes related to the
mafia and terrorism. Therefore investigation agaihe mafia is conducted
by the 26 prosecutor’s offices attached to appeltaturts, and not by the
more than 160 prosecutor’s offices attached to ifistance courts (pubblico
ministero)®

2.4 Austria

A special prosecutor’s office is the Central PuBliosecution Service for
Combating Economic Crime and Corruption having seat in Vienna
(Zentrale Staatsanwaltschaft zur Verfolgung von t¥¢maftssachen und
Korruption, Economic Crime and Corruption ProsemutService, WKStA).
The staff of prosecutor’s offices is made up ofsgautors and employees of
the prosecutor’s office.

The above organization of the prosecution servise means a relation
of subordination (the Economic Crime and Corruptfsasecution Service is

19 Nicola Padfield, Text and materials on the criminal justice procéksndon:
2000).

% Manfred Maiwald Einfiihrung in das italienische Strafrecht und StrazeRrecht
(Frankfurt: Peter Lang, 2009).
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subordinated to the Senior Prosecutor’s Office @#nvia). The Procurator
General is subordinated to the Minister of Justigday exercises the right to
give instructions and the right of supervision iespect of all public
prosecutors.

Public prosecutors may proceed in any case withpttoiso that in
matters falling within the competence of BG (ddtreourts) it is usually
district lawyers who proceed. As for jurisdictiagingilarly to the jurisdiction
of the courts), it is primarily based on the plagbere the crime was
committed. If the place of perpetration is unknoamlocated abroad, then
jurisdiction may also be based on the place of weage of the result, the
domicile or residence of the accused etc. The BwoanoCrime and
Corruption Prosecution Service proceeds in crimoffénces specified in
StPO § 20a (1) over the whole territory of the doun

3. The relationship between the Prosecutor's Officand
the Ministry of Justice

3.1 Hungary

In Hungary the Prosecutor’'s Office is independeihthe Ministry of
Justice. The Minister of Justice does not haveitie to give instructions.

3.2 Germany

The operation of the public prosecution office istemined by its

monocratic and hierarchic organization:

a) All public prosecutors represent the law: if theblu prosecution
office consists of several officials, the public opecutor
(Staatsanwalt) assigned to the highest-rankingiaffshall act as his
deputy; he shall, when he acts in his stead, beodsed to perform
all hi232 official tasks without proof of a specialmamission. (GVG, §
144):

b) The right of devolution and of substitution: it @l&llows from the
monocratic organization of the public prosecutidifice that no
public prosecutor has definitive jurisdiction ovargiven criminal
case; jurisdiction may be transferred rather ahiyr within the
public prosecution offic&

2L Werner Beulke, Strafprozessrecht(Heidelberg-Miinchen-Landsberg-Frechen-
Hamburg: 2010).

2 Friedrich GeerddJbungen im StrafprozeRrectBerlin: 1989)

% Oftfried Ranft, StrafprozeRrecht(Stuttgart-Miinchen-Hannover-Berlin-Weimar-
Dresden: 2005).
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On the basis of the right of devolution, the fiddficials of the public
prosecution office at the Higher Regional Courtsiffe Prosecutor General)
and the Regional Courts (Chief Senior Public Proget shall be entitled to
take over all the official tasks of the public peostion office at all the
courts in their district (GVG 145, § I. 1.). The miiter of Justice has no
right 021:1 devolution, not being an organization I thature of a prosecution
office.

On the basis of the right of substitution, thetfiofficials of the public
prosecution office at the Higher Regional Courtd #me Regional Courts
shall be entitled to commission an official othiean the initially competent
official to perform the official tasks of the publprosecution service at all
courts in their district (GVG 145, § I. 2.). Moremy they may also
commission another public prosecution office tofqren these tasks. (BGH
NStZ 1998, 309). The Minister of Justice also tnis tight of substitutioR>

c) Right to give instructions: the officials of the hpic prosecution

office must comply with the official instructiond their superiors
(GVG 8146). The answer to the question as to wisigperior is
entitled to issue instructions may be deduced fitwn guidance
contained in 8§ 147 of the GVG relating to the rightdirection and
supervision. Pursuant to this, the right to givarinctions lies with®

the Federal Minister of Justice in resp
of the Federal Prosecutor General and
federal prosecutors, GVG § 147 para. 1
the Land Minister of Justice in respect
all the officials of the public prosecuti
office of theLand concerned, GVG § 14
para. 2

ect

trs]S-caIIed external right ta

give instructions
(GVG § 147 paras. 1
and 2)

of
DN
7

the Federal Prosecutor General in res
of the federal prosecutors, on the anal
of GVG § 147 para. 3

The Public Prosecutor General of the L
in respect of other prosecutors operatin
the Higher Regional Court (OLG) a
subordinated prosecutors operating at
Regional and Local Courts (LG, AdQ
GVG 8147 para. 3

pect
0gy

ang -called internal right to

d av give instructions

’316 (GVG § 147 para. 3)

),

The Chief Senior Public Prosecutor of

the

24 Bernd WeilandEinfiihrung in die Praxis des StrafverfahreiMiinchen: 1996).
% Lutz Meyer-Grossner and Jiirgen Cierniak and Ottor@irz,
Strafprozessordnun@Minchen: 2011).

26

Werner Beulke, Strafprozessrecht(Heidelberg-Miunchen-Landsberg-Frechen-

Hamburg: 2010).
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public prosecution office at the Regional
Court in respect of all officials of the
public prosecution office of the given
court’s district, GVG § 147 para. 3

3.3 England and Wales

The Prosecutor’s Office is independent of the Migiof Justice. The
Minister of Justice does not have the right to ghatructions’’

3.4 France

Prosecutors may be removed by and are suborditatdw Minister of
Justice (ordonnance of the 22nd of December 1858).
The following chart illustrates the hierarchy obgpecutors in France:

Minister of Justice
(garde des sceaux)

/\

Appellate prosecutor General prosecutor
(procureur général) (procureur général)
(see: Cour de cassation) (see: Cours d’'appel)
v
Prosecutor
(procureur de la
République)
3.5 ltaly

In Italy the prosecutor enjoys quasi judicial indegence. The functions
of the prosecutor are regulated by the Act on theiclal Organization
(ordinamento giudiziario, OG) and the Code of CnatiProcedure.

2" Andrew Sanders and Richard Yougiminal justice(London: 2000).

2 Wilfrid Jeandidier and Jacques BelBtpcédure pénaléParizs: 1986).

Gaston Stefani and Georges Levasseur and Bernantb®&dProcédure pénale
(Périzs: 2001).
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3.6 Austria

The Procurator General is subordinated to the Minief Justice, who
exercises the right to give instructions and thyétrbf supervision in respect
of all public prosecutors.

4. The main responsibilities of prosecutors

4.1 Hungary

The prosecutor has three main responsibilitieshdutie procedure:

a) to carry out investigation;

b) to supervise the legality of investigation oedri out by the
investigating authority; and

c) to represent the prosecution in court proceedihg

ad a) Pursuant to the Criminal Procedure Act, iimioal cases
investigation shall be carried out by the prosecat® a general rule. The
prosecutor himself may carry out investigation &me and concerning any
case even if the investigating authority is camyiout investigation
independently, or the prosecutor may refer the gtigation in his own
competence even after it has already been stirted.

However, in some cases investigation may only beiech out by
investigating prosecutors or military investigatpr@secutors.

ad b) During the supervision of the investigatitive prosecutor shall act
as “the master of the case”. Rights of supervisioercised by the prosecutor
over the investigation (8§ 28) may be classified ifiree main categories:

» the right of access to information about the case,

= the right to give instructions and

= the right to make decisions on the merits.

Within the frames of the right of access to infotiora about the case, the
prosecutor may examine the files of the case, agdest that the files be
forwarded to him, he may be present at the invastig actions and, to this
purpose, the prosecutor must obligatorily be infednif investigation has
been ordered.

The prosecutor’'s right to issue instructions inelidinstructions to
complement the crime report, to conduct investiggtito carry out
investigative actions and further investigation, veall as instructions to
conclude the investigation within the designateddiiee, the right to set

%9 Zoltan Hautzinger and Csongor HerRéve Hungarian Criminal Procedure Law
(Pécs: 2006), 102.

% Csaba Szilovics,Csalas és jogkovetés az addjogbéBudapest: Gondolat
Konyvkiadd, 2003), 194.
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aside decisions taken during the investigation, tight to order the
termination of the investigation, and if so reqdirdis right to refer the
investigation in his own competence.

Finally, among the rights to make decisions on therits, mention
should be made of the right to vary decisions,dudicate complaints, to
reject crime reports and to terminate the invetitiga

ad c) As opposed to his role during the investaatiduring the court
proceedings the prosecutor no longer acts in tpadaty of an authority; at
this stage, during the demonstration of evidencénierely” has the same
rights as the defence. Rights exercised by theepttsr during the court
proceedings may be classified as follows:

* rights of access to information about the case and

= rights relating to the advancement of the case.

Among rights of access to information about theecase should point
out the right to be present at the trial, the rightinspect documents, the
right to request information and the right to askstions directly.

Among rights relating to the advancement of theecamne should
highlight the right to dispose of the charge, whiittludes the right to bring
charges, to represent the prosecution, to dropgeBaand to modify the
charges. It is here that one should mention th# tig decide to refer a case
for mediation, to defer charges and to partiallyastde charges. Apart from
this, the prosecutor may also file motions and cfi)es, make an address
(speech) to the court and file for legal rem&uly.

Among the obligations of the prosecutor it is inpot to note his
obligation to be present at the trial. As of 1 Jag®011, the presence of the
prosecutor is obligatory at the first instanceltiraall cases (§ 241 (1)).
Before the district court the prosecution may dieaepresented by a junior
prosecutor. In specific cases the prosecution nf&y lae represented by a
trainee prosecutor unless:

= the criminal offence carries a penalty of five ygaor more

imprisonment pursuant to the law,

= the accused is in detention, or

» the accused - regardless of his legal respongibiliis mentally

disabled.

At the second instance trial that is open to theliputhe presence of the
prosecutor is not obligatory. However, the secarstiaince court may in any
case order the prosecutor to be present at the tria

At the third instance open hearing the presencehef prosecutor is
obligatory.

31 Csongor Herke, “Az ligyészi fellebbezések stakiartelemzése a sulyositasi
tilalom tilkrében,'Ugyészek Lapja. (2010): 5-12.
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4.2 Germany

The public prosecution office (Staatsanwaltschdfs three main
responsibilities? It is “the mistress of the investigation proceduri
represents the charges in the interim procedureatitite trial, and functions
as a penal enforcement authority.

4.3 England and Wales

Compared to their counterparts in other countr@&swn prosecutors
play a less significant role in the criminal justisystem. They have no
powers of supervision over police activity, andsitthe police (and not the
Crown prosecutor) that may decide whether to beimgrges or not. Before
1985 most charges were brought by the police, wbéfsdal role extended
to both investigation and the bringing of charg&he Prosecution of
Offences Act of 1985 conferred on the police the/grs to decide whether
to initiate prosecution. But if the police have rad the process of
prosecution; following this, they have to hand otee files to the CPS,
which is entitled to terminate the caée.

Apart from this, for a long time, the right of aadce of Crown
prosecutors was restricted to the Magistrates’tspthierefore, in the case of
proceedings taking place before the Crown Cousy ttvere obliged to
engage a member of the independent *Ban 2000 Crown prosecutors
gained rights of audience to attend hearings bef@€rown Court as well.

4.4 France

In France the prosecutor represents public prosecand gives effect to
the law (Constitution, Article 31 (15§.He represents public interest in the
criminal procedure; the prosecutor is one and isilile®’ He is not
accountable to the parties for his decisions; eeitlo parties have the right
to remove the prosecutor actually acting in theisec The office has a

%2 Jupp Joachimski and Christine Haun®trafverfahrensrech(Stuttgart-Miinchen-
Hannover-Berlin-Weimar-Dresden: 2010).

3 Albin Eser Einfiihrung in das StrafprozeRreqiMiinchen: 1983).

3 John Rason Spencém procedure pénale anglaise (Que sais-j@ris: 1998).
% Martin Wasik,Criminal justice, text and materia{tondon: 1999).

% Jean-Claude Soyebroit pénal et procédure péna(Parizs: 2000).

37 Fabian PfefferkorrEinfiihrung in das franzésische Strafverfahtetamburg:
2006).
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hierarchical structure, and all prosecutors arégell to comply with the
instructions of their immediate superidfs.

4.5 Italy

The functions of the prosecutor are regulated leyAbt on the Judicial
Organization (ordinamento giudiziario, OG) and t@ede of Criminal
Procedure. Based on these rules, Italian legatyraints out four functions
of the prosecutor:

the prosecutor shall safeguard compliance withidhe, ensure the
fast and smooth operation of the administratiojusfice, provides
legal protection for the State, legal persons &odd who lack legal
capacity (OG, Article 73);

the prosecutor shall take charge of the prosecufocrime, carry
out investigation in order to decide whether theecahould be
brought before the court or terminated (OG, Artic8;

the prosecutor shall represent public prosecutefork the court in
cases where the results of the investigation domstisufficient
justification for bringing the case before the ¢o@PP Article 50,
para. 1);

the prosecutor shall ensure that judgments andothiér court
decisions taken in the cases specified by law afereed (OG
Article 73)3*

4.6 Austria

The prosecutor’s main responsibilities in Austria #ne following:

to forward the motions submitted during the invgaion to the
court;

in justified cases, the public prosecutor’s offiseentitled to merge
cases or split them into several cases;

in every case the investigation is directed bypttesecutor;

right of supervision (to decide about the motiomsl @omplaints,
except the investigative acts falling within themgetence of the
judge);

the prosecution delivers most of its instructionghe police orally
(which is recorded), but all directions against ethit is possible to
apply for remedy must be reduced to writing (exagpére there is
an insurmountable obstacle). Some directions masgiben in a

% Franz Kill, Die Stellung der Staatsanwaltschaft im franzosiealmed deutschen
StrafverfahrenBonn: 1960).
39 Mario Pisani, ed |l codice di procedura penakBologna: 1999).
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written form (for example, employing covert deteet, StPO §
131);

» the expert is designated by the prosecutor (andoypdhe police),
and the defence may file an objection against gip@iatment;

» any of the investigative acts may be attended cdiopeed by the
prosecutor himself;

» it is always the prosecutor that decides aboutehmination of the
investigation, he will discontinue it, refer theseafor diversion, or
prosecute.

5. Conclusion

The prosecution service's structure is parallelthe courts in most
countries’® The structure is independent of the state orgtniza For
example, in Hungary the prosecution service haguatfer organizational
structure, being divided into local, county, temial and national bodies,
although the state organization is not federaln@ary has got a federal state
organization and, parallel to this, the prosecutsemvice has a four-tier
organizational structure as well. Meanwhile, in thias the prosecution
system (in line with the court system) comprisely three levels.

In some countries there are also special prosecutifices. Some are
totally different from the normal prosecution sees (e.g. the National
Institute of Criminology in Hungary or the publiersice government
agencies in England: the Inland Revenue, the Deygaatt of Social Security,
the Serious Fraud Office etc.). But there are afsecial bodies within the
prosecutor's organization (e.g. the investigatings@cutors or military
investigating prosecutors in Hungary; the procusdrettuale antimafia at
the regional level and the procura nazionale afitina the national level in
Italy; or the Central Public Prosecution Service @Gpmbating Economic
Crime and Corruption in Austria).

An interesting question is the relationship betwdba Prosecutor's
Office and the Ministry of Justice. In Hungary, Eangd and Wales, and
Italy, the Prosecutor’'s Office is independent o tinistry of Justice. In
Germany the Minister of Justice has no right of alietion, not being an
organization in the nature of a prosecution offlmgt has the right of
substitution. In France prosecutors are subordinate the Minister of
Justice, and the situation is the same in Austhare the Procurator General
is subordinated to the Minister of Justice, whoreises the right to give
instructions and the right of supervision in respdall public prosecutors.

The main responsibilities of prosecutors are thieviong:

*=  to carry out investigation;

40 Christine Van den WyngaerGriminal procedure systems in the European
Community(London: 1993).
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» to supervise the legality of investigation carriedit by the

investigating authority;

*  to represent the prosecution in court proceedings;

* to function as a penal enforcement authority.

In Hungary the prosecutor has the first three, evinl Germany the last
three main responsibilities. Compared to their t¢exparts in other
countries, in England and Wales Crown prosecuttag @ less significant
role in the criminal justice system, they only eg@nt the prosecution in
court proceedings. By contrast in Italy prosecutbave all of the four
functions. In a comparative law perspective, thatAan public prosecutor's
office has the most functions.
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Transfer of Ownership in Dacian Sales
Documents

JUSZTINGER, JANOS

ABSTRACT In order to get a full picture of the regulation of transfer of
ownership in Roman sales contracts, this essay investigates documents that allow
access to everyday contract practice. Roman law, following the so-called
traditional principle of the acquisition of ownershipguired both the agreement
of the parties and the traditio of commodity (merx) as conditions of the transfer of
ownership. Causa emptionis is a recognised title for the transfer of ownership:
thus the purchaser acquires the ownership if the handover of the commaodity
happens on the grounds of sale, as required for the performance of the sales
contract. On the other hand, if the vendor had already given the commodity to the
purchaser before the payment of purchase price (pretium), one more condition
was necessary for the acquisition of ownership. Both the classidalthe
Justinian Roman law required the payment of purchase price for the purchaser’s
acquisition of ownership, but this rule became formal due to the possibility of
crediting pretium. Certainly, the relationship of mutual performances cannot be
described setting out from a comprehensive and unified model at any stages of
Roman legal development. For this reason, this essay presents the Dacian wax-
tablets, which report on the application of everyday Roman imperial law in the
classical age. In the case of Dacian sales documents we can see the outstanding
role of paying the purchase price in the real fulfilment of mancipatio, which also
confirms that the sale by mancipatio — deriving from the characteristics of the act
— could require the performance of pretium even in the case of transferring res
nec mancipi. Thus, it can be stated that in Roman law the performance of
purchase price having an effect on the transfer of ownership — similarly to the
regulation by modern codifications of private law — was brought to an issue in
everyday practice.

KEeywoRDstransfer of ownership, contract practice, Dacian wax-tablets,
Roman law, sales documents
1. Introduction

Roman law, following the so-called traditional principle of the
acquisition of ownershiprequired both the agreement of the parties and the

! Continuing Roman legal traditions, beyond the Austrian, Swiss, and Dutch law,
our Civil Code (Act V of 2013 on the Civil Code, Section 5:38 [1]-[2]) also requires
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traditio of commaodity(merx)— typically the actual handover allowing the
acquisition of ownership through usucapfienas conditions of the transfer
of ownership’® Although antique regulation separated the legaigaction
from its performance — in our case the sale ftoaditio —, the transfer of
ownership was not independent of the agreemenhefptrties, since the
existence of a valid contract — as a required titleertify the acquisition of

a suitable acquisition form (handover of persomah@rship, land registration of real
estate) — beyond the title of acquisition — for ttansfer of ownership. The German
Civil Code (Burgerliches Gesetzbuchgquires only a handover but not a valid title
of acquisition for the acquisition of ownership {salled abstraction principle), as it
regards traditio as an abstract transaction of transferring rights
(Verfugungsgeschéftbee more about this topic in latest literatureihistorical-
legal comparative approach by Bruno Rodriguez-Rmsadstraktionsprinzip und
redlicher Erwerb als Mittel zum Schutze des Reehnkahrs(Frankfurt am Main:
Peter Lang, 2009), 177. However, on the groundsefy. French and Italian — legal
regulation following the consensual (conventionalstem the ownership is
transferred by the conclusion of the contract. Galheabout the issue of transfer of
ownership in sale, from a historical-legal compaeapoint of view (with several
studies) see Letizia Vacca, ed/endita e trasferimento della proprieta nella
prospettiva storico-comparatistidall (Milano: Giuffre, 1991). About the regulation
of transfer of ownership in modern civil codes Bescal Pichonnakges fondements
romains du droit privé (Geneve—Zirich-Béale: Schulthess, 2008), 265-269.
Generally about the role of Roman legal traditiorihie formation and development
of modern systems of civil law see Gabor Hamfzagurdpai maganjog féjiése. A
modern maganjogi rendszerek kialakuldsa a rémaii joggyomanyok alapjan
(Budapest: Nemzeti Tankényvkiadd, 2002); Idém,développement du droit privé
européen. Le rdle de la tradition romaniste dansféamation du droit privé
moderne(Budapest: L'Université E6tvos Lorand, Faculté Dimit, 2005); Idem,
Entstehung und Entwicklung der modernen Privatemtinungen und die
romischrechtliche TraditiofiBudapest: E6tvos, 2009); Idem,rémai jog és hatasa
a modern jogok fejldésére(Budapest: Eotvos, 2013); Ider@rigine e sviluppo
degli ordinamenti giusprivatistici in base alla t&ione del diritto romano
(Santiago de Compostela: Andavira, 2013).

% Instead of actual handover-takeover in Justinéam it was enough to have a pure
agreement between the parties tending to the &masid acquisition of ownership
(animus transferendi et accipiendi domini()f. Ferenc Benedek, “A iusta causa
traditionis a romai jogban [= lusta causa tradisan Roman law],"Studia luridica
auctoritate Universitatis Péc® (1959): 5; Andras Foldi and Gabor Hamaadmai
jog torténete és institucidi= History and Institutes of Roman Law] (Budapest:
Oktataskutatd és Fejle$zntézet, 201%), 332.

% See Diocl. et Maxim. C. 2, 3, 20 and Ulp. D. 1911pr. Cf. Giovanni Pugliese,
“Compravendita e trasferimento della proprieta inttd romano,” in Vendita e
trasferimento della proprieta nella prospettiva mto-comparatistical, ed. Letizia
Vacca(Milano: Giuffre, 1991), 25-70.
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ownership(iusta causa traditioni§)— was necessaryCausa emptionis-
both as a real sale and as a consensual cdntrach recognised title for the
transfer of ownership: thus the purchaser acquines ownership if the
handover of the commodity happens on the groundslef as required for
the performance of the sales contract. It is presuthat the vendor was the
owner, for if he was not, the purchaser — like gedy who acquires in a
derivative way — also needs usucaption, and the baing a traditional title
of acquisition, becomes the legal title of usuaapti(iustus titulus
usucapionis}oo.

However, it follows from the rule — which comesnfrahe bonae fidei
character of sale, ensuring the actual performarficeutual services — that
Bechmanf called functionasynallagma that the vendor is not obliged to hand

* See Benedek‘lusta causa traditionis,” 1-46; Max Kaser, “Zursia causa
traditionis,” Bullettino dell’lstituto di Diritto Romano «Vittoni Scialoja» 64
(1961): 61-97,Juan Miquel, La doctrina de la causa de la tradicion en losiasi
bizantinos,” Anuario de Historia del Derecho Espafi®l (1961): 515-529; Okko
Behrends, “lusta causa traditionis: trasmission#adproprieta secondo il ‘ius
gentium’ del diritto classico,'Seminarios Complutenses de derecho rom@si®
(1997-1998): 133-16%o0r a historical and comparative legal analysislLsee Peter
Wunibald van Vliet, “lusta Causa Traditionis and ftistory in European private
law,” European Review of Private La&&(2003): 342-378.

® Paul. D. 41, 1, 31 prNumquam nuda traditio transfert dominium, sed &g,
venditio aut aliqua iusta causa praecesserit, peogfuam traditio sequeretur.

® Contrary to real sale, the consensemiptio venditipas a title for the transfer of
ownership, only creates an obligatory right of mlajcausa obligandi)for the
purchaser. Nevertheless,— as it is emphasized hgd#k, " lusta causa traditionis,”
15 — it does not follow from this that we can talkoutemptionis causaraditio
only in the case of real sale and the handovelne@tbmmodity could happemusa
solutionisas the performance of transaction in the case@o$ensual sale. Cf. Ulp.
D. 18, 1, 25, 1Qui vendidit necesse non habet fundum emptorisdace cogitur
qui fundum stipulanti spopondit.

" See Ferenc Benedek and Attila Pékecz Kov&smai maganjog= Roman
private law] (Budapest—Pécs: Dialég Campus, 30)1583. Cf. Pasquale Voci,
“lusta causa traditionis e iusta causa usucapioigjdia et documenta historiae et
iuris 15 (1949): 141-185; Hendrik R. Hoetink, “Justusiltis usucapionis et iusta
causa tradendi,'Tijdschrift voor Rechtsgeschieden?® (1961): 230-242; Felix
Wubbe, “Die Interessenlage bei traditio und usuzApiTijdschrift voor
Rechtsgeschieden®® (1964): 558-576.

8 See August Bechmanier Kauf nach gemeinem Redh({Erlangen: Deichert,
1876), 540-567.

° About the issue of functionalynallagmawith further literature see Wolfgang
Ernst, “Die Vorgeschichte der ‘exceptio non adinipmntractus’ im rémischen
Recht bis Justinian,” ifrestgabe fur Werner Flume zum 90. Geburtsedy Horst
H. Jacobs, Eduard Picker and Jan WilhéBerlin: Springer, 1998), 1-57; lately
Silvia Viaro, Corrispettivita e adempimento nel sistema contilt romano
(Padova: Cedam, 2011).
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the commodity over until the purchaser pays tte tomount of the purchase
price’® The purchaser is also entitled to have this fjiperformance-retention,
hence he is not obliged to pay tmetium either if the vendor is not ready to
hand the commodity ovét.Thus, according to a legal principle marked as
exceptio non (rite) adimpleti contractisby modern jurisprudence — also
extended to all the synallagmatic obligations beysale — after the conclusion
of the contract either of the parties may claimsatgration from the other only

if he has already performed his part or he is réagherform simultaneously. In
this way it is ensured that neither of the pariesomes more disadvantaged
with regard to performance, and therefore theynateforced to credit to the
other. Another rule — expressing the requiremertiadnce in valudetween
service and consideration — also follows from tiieaflagmatic charactewf
sale. It states that tleemptorcan claim the purchase price back from the vendor
if he has become the owner of the commodity after ¢onclusion of the
contract based oncausa™ On the other hand, if the vendor had already given

0 Ulp. D. 19, 1, 13, 8Offerri pretium ab emptore debet, cum ex emptituaget
ideo etsi pretii partem offerat, nondum est ex @mgttio: venditor enim quasi
pignus retinere potest eam rem quam vend(@it Ulp. D. 47, 2, 14, 1; Ulp.-Marc.
D. 21, 1, 31, 8; Scaev. D. 18, 4, 22.

M ul. D. 19, 1, 25:Qui pendentem vindemiam emit, si uvam legere peahils a
venditore, adversus eum petentem pretium exceptibpeterit “si ea pecunia, qua
de agitur, non pro ea re petitur, quae venit nedqragita est.” Ceterum post
traditionem sive lectam uvam calcare sive musturehere prohibeatur, ad
exhibendum vel iniuriarum agere poterit, quemadnmodki aliam quamlibet rem
suam tollere prohibeatur.

12 See René Cassinl’exception tirée de linexecution dans les rapport
synallagmatiques (exception « non adimpleti contra®) et de ses relations avec le
droit de rétention, la compensation et la résolnt{@aris: Sirey, 1914) and Freerk
Brandsma, “De ‘exceptio non adimpleti contractug’ @e ‘condictio indebiti'.
Betaalt degene die een opschortingsrecht had kuimneepen, maar dat niet doet,
onverschuldigd als de tegenprestatie uitblijft?,Groninger Opmerkingen en
Mededelinger27 (2010):147-162.

13 paul. 2, 17, 8Fundum alienum mihi vendidisti: postea idem ex adusrativa
meus factus est: competit mihi adversum te ad pretiecuperandum actio ex
empto; Ulp. D. 19, 1, 13, 15Per contrarium quoque idem lulianus scribit, cum
Terentius victor decessisset relicto herede fratre et res quasdam ex hereditate et
instrumenta et mancipia bellicus quidam subtraxisgeibus subtractis facile, quasi
minimo valeret hereditas, ut sibi ea vendereturspesit: an venditi iudicio teneri
possit? Et ait lulianus competere actionem ex uendi tantum, quanto pluris
hereditas valeret, si hae res subtractae non faigsgiarum; Paul. D. 21, 2, 9Si
vendideris servum mihi Titii, deinde titius heredene reliquerit, Sabinus ait
amissam actionem pro evictione, quoniam servuspad@st evinci: sed in ex empto
actione decurrendum edtf. Markus Wimmer, “Falle des ,Concursus Causarum*
von Vermachtnis und Kauf im rdmischen Recht,Tijdschrift voor
Rechtsgeschiedeni® (2001): 214-215.
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the commodity to the purchaser before the paynfgmirchase price, one more
condition was necessary for the acquisition of aslmip — deriving frontausa
emptionis Both the classicHl and the Justinidh Roman law required the
payment of purchase price for the purchaser’s aitigui of ownership, but this
rule became formal due to the possibility — basedledge, bail or simply
confidence in the purchag@idem emptoris sequi) of creditingpretium™®

Certainly, the relationship of mutual performancasnot be described
setting out from a comprehensive and unified madelny stages of Roman
legal development. In order to get a full pictufele role of the payment of
purchase price in the acquisition of ownershijs itecessary to examine the
documents that put the concrete sales contractariting and thus allow
access to everyday contract practiEer this reason, in the following the
essay presents the Dacian wax-tablets, which repoithe application of
everyday Roman imperial law in the classical age.

2. About the relationship between the transfer of
ownership and the payment of purchase price in the
sales contracts of provincial practice in the classal age

In 1885 sales contracts preserved on wax-tabletsre found in the
Katalin-mine next to the Transylvanian village, ¥gpatak. These contracts

1 Gai. D. 18, 1, 53Ut res emptoris fiat, nihil interest, utrum solutisih pretium an
eo nomine fideiussor datus sit. Quod autem de usdeire diximus, plenius
acceptum est, qualibet ratione si venditori de ipresatisfactum est, veluti
expromissore aut pignore dato, proinde sit, acrstipm solutum essetPomp. D.
18, 1, 19:-Quod vendidi non aliter fit accipientis, quam st @awetium nobis solutum
sit aut satis eo nomine factum vel etiam fidem kdmus emptori sine ulla
satisfactione.

5 |nst. 2, 1, 41: .venditae vero et traditae non aliter emptori adauitur, quam si
is venditori pretium solverit vel alio modo ei S&ticerit, veluti expromissore aut
pignore dato. quod cavetur quidem etiam lege doimdéabularum: tamen recte
dicitur et iure gentium, id est iure naturali, idfiei. sed et si is qui vendidit fidem
emptoris secutus fuerit, dicendum est, statim newpteris fieri.

® For more detailed information, with referencesfuother reading, see Janos
Jusztinger, “Tulajdonszerzés és vételarfizetésramr@dasvételnél [= Acquisition of
ownership and purchase price paying in Roman salegacts],”Jura 19/1 (2013):
23-36.

" We can find the first complete edition of the 2&dn documents in volume I
of Corpus Inscriptionum Latinarunfinscriptiones Asiae, provinciarum Europae
Graecarum, lllyrici Latinae, ed.HT MOMMSEN, Berlin 1873 [CIL 1l1]). The whole
material referring to the contracts of the wax-¢tblwas elaborated by Elemér Pélay
in his monograph published in Hungarian. See EldPdday,A daciai viaszostablak
szerddései[= The contracts of Dacian wax-tablets] (Budapé&&izgazdasagi €s
Jogi Kényvkiado, 1972).
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allow access to the legal life of Dacia provincetié 2° century A. D.,
hence their analysis can answer the question whétieeeveryday Dacian
contract practice — forming its legal life basigadiccording to the imperial
law as a new province — required the payment othmse price for the
acquisition of ownership or contented itself witle crediting of purchase
prices, reflecting the supposed standpoint of @aksRoman law, or
possibly ignored this rule.

Four sales contracts remained in the formtrigitychon on the Dacian
wax-tablets® Three tablets out of them deal with slave salebi@avi,*®
VII,%° and XXV*Y), while the fourth contract is about buying a refpsirt)
(Tablet VIIIF).%

In order to get a closer picture of the performaatpretiumhaving an
effect on the acquisition of ownership in provingmactice in the age of
Principatus, in the following | will examine thosparts of the
abovementioned four sales contracts which spebiificeefer to the
documentation of the receipt of commodity, thewdtipon of consideration
and the payment of purchase price.

T. VI (FIRA Il Nr. 87.):

Maximus Batonis puellam nomine Passiam ... emit rpaggie
accepit de Dasio Verzonis ... (denariis) ducentiswgqué ... Proque
ea puella, quae s(upra) s(cripta) est, (denarioscehtos quinque
accepisse et habere se dixit Dasius Verzonis amt@Batonis.

T. VII (FIRA 1II Nr. 88.):

Dasius Breucus emit mancipioque accepit puerum asalm ...
apocatum pro uncis duabus, (denariis) DC de Beldexandri ...
Proque eo puero, q(ui) s(upra) s(criptus) est, jpimet eius (denarios)
DC accepisse et habere se dixit Bellicus Alexaabrbasio Breuco.

T. VI (FIRA 1l Nr. 90.):

Andueia Batonis emit manci[pioque] accepit domusrtgra
dimidiam ... (denariis) trecentis de Veturijo Vakgnt.. Proque ea
do[mus partem dim]idiam pretium (denarios) CCC Vgis

18 Cf. Polay,Déciai viaszostablak40-43; bem, “Vertrage auf Wachstafeln aus dem
rémischen Dakien,Aufstieg und Niedergang der romischen Weli4 (1982): 509-
510.

Y FIRA Il Nr. 87. (CIL lIl. p. 937. Suppl. p. 2216.

2 FIRA I Nr. 88. (CIL Ill. p. 941.)

ZLEIRA 11l Nr. 89. (CIL IIl. p. 959.)

ZFIRA 11l Nr. 90. (CIL lIl. p. 945.)

% Cf. Constantin Stelian Tomulescu, “Le droit romaians les triptiques de
Transylvanie (Les actes de vente et de mancipdtid®@vue internationale des
droits de l'antiquitél8 (1971): 691-710.
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V]ale<n>s a[b A]n[du]ei[a Ba]tonis accepiss[e et] k>ablere se
dixit].

T. XXV (FIRA IIl Nr. 89.):

Cl(audius) lulianus ... emit mancipioque accepit emgim nomine
Theudotem, apochatam pro uncis duabus (denariigdgugentis
viginti de <<de>> Cl(audio) Phileto ... Inque ea<m>utfierem, quae
s(upra) s(cripta) est, pretium eius (denarios) CCOGCaccepisse et
habere se dixit Cl(audius) Philetus a Claudio lalkamil(ite) s(upra)
s(cripto).

It emerges from the quoted texts that the contracihough according
to the date of their conclusion they spanned mbaa two decades (139-
160) — were formulated by the same scheme. Thuesplitase of'emit
mancipioque” (“he bought and received throughancipatid) was applied
in all of them so as to mark the fact of purchase wansfer of ownership,
and in addition, every document contains — beydmd agreement on the
amount ofpretium — the stipulation of the performance of purchaseep
precisely the receipt gfretiumby the vendof“accepisse et habere?)

It makes the joint examination of these documesfeeially important
that all of them put the so called salerbgncipatio(“emit mancipioque”)
in writing.** Considering the fact that these contracts canabeddrom the
reign of Antoninus Pius (138-161), in the middletlo¢ classical age when
the rite of mancipatio had already been conducted only symbolically
(nummo unojor centuries, they can be suitable for supportimgthesis that
mancipatio maintained the requirement of paying the purchasee after
becomingmaginaria venditio

First of all, it is necessary to clarify whethee thct ofmancipatio— only
asnummo une- happened before the conclusion of the agreemeetlity.

If the parties really conductethancipatioas an act for the transfer of
ownership, it — as a part of the rite — brought Hagisfaction of the
requirement of paying the purchase price along.

In connection with the referred Dacian wax-tablétsan be — at least an
apparent — obstacle to the acceptance of the afiplicof mancipatioas an
abstract act for the transfer of ownership, thabe of the subjects of the
preserved contracts must have been peregfirfasithermore, according to

# According to this, we can find every document hapter V of volume Il of

FIRA under the title ofMancipationes emptionis causa factaeThis classification

— according to his case stated further on — is gnpd by Wolfgang Kunkel,

“Epigraphik und Geschichte des romischen PrivatetihVestigia, Beitrdge zur
alten Geschicht&7 (1972): 221.

% Cf. Elemér Pélay, “Die Zeichen der Wechselwirkumgsvischen dem rémischen
Reichsrecht und dem Peregrinenrecht im Urkundemahtder siebenbirgischen
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Tablet VIII the object of sale was a provincial daqualified asres nec
mancipi’® In technical literature we can find several sugjges as to how
to reconcile such an applicationrmafincipatiocontrary taus civile

Weiss?’ then Pringsheiffi drew attention to the fact that the texts do not
say a word about the lack edmmerciurrability of the contracting parti€s,
thus the principle of applyinghancipatiodid not suffer a breach in the
documents.

In Visky's view the difference betweenolum Italicum and solum
provinciale was disappearing in thé“Xentury A. D., therefore the parties
could easily transfer the property of a provintad (res nec mancipias an
object of sales contract referring to house(paitf) mancipatio®

In Kaser’s opinion we cannot talk about a differpnbvincial practice,
but the matter at issue is that the editor of theudhents noted the text on
the basis of an old “Formularbuch” as he perhagshdt know the exact text
of the referrecdictum™

The testatio character of the examined documents does not riake
answer obvious either. Although it is evident thiracy — coming to the
front mainly in the imperial age — accompanied $peead of documents
written about the act m‘nancipatio'?,’2 it is not sure at all that the act was
conducted in reality — mainly with the observanterescribed formalities —
according to the text on the tablets. A furtherggiom is whethemancipatio

Wachstafeln,”Zeitschrift der Savigny-Stiftung fur RechtsgesdeicRomanistische
Abteilung79 (1962): 51-85.

% Cf. Imre Molnar, “Egy déaciai hazvételi széd&stl levonhaté tanulsagok,
kilonos tekintettel mai jogunkra nézye Lessons drawn from a Dacian sales
contract of a house, in special regard to our modiw],” Jogtorténeti
Tanulmanyol® (2008): 256-257.

*" See Egon Weiss, “Peregrinische ManzipationsakEsitschrift der Savigny-
Stiftung flr Rechtsgeschichte, Romanistische AlpigiB7 (1916): 136-139.

8 Cf. Fritz Pringsheim, “Eigentumsiibergang beim Kadfeitschrift der Savigny-
Stiftung fir Rechtsgeschichte, Romanistische AinigB0 (1939): 346.

% Contra see Max Kaser, “Vom Begriff des ‘commercitirm Studi in onore di
Vincenzo Arangio-Ruiz: nel XLV anno del suo inseggrao Il ed. Mario Lauria
(Napoli: Jovene, 1953), 141; Philippe Meylan, “Leamnipation et la garantie
d’eviction dans les actes de vente de Transylvahid’'Herculanum,” inSein und
Werden im Recht. Festgabe fur Ulrich von Lubtow Zin Geburtstag am 21.
August 1970 ed. Walter G. Becker and Ludwig Schnorr von Cseddl (Berlin:
Duncker&Humblot, 1970), 419.

30 Cf. Kéroly Visky, “Quelques remarques sur le gisstles mancipations dans les
triptyques de Transylvanie,Revue internationale des droits de l'antiquitd
(1964): 278-279.

%l See Max Kaser, “Zum Ediktsstil,” irFestschrift Fritz Schulz Jl ed. Hans
Niedermeyer and Werner Flume (Weimar: Béhlau, 1954)

32 Cf. Foldi and HamzaR6émai jog 323.
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separated from the consensual sale as a way offeranf ownership
performing the contract or whether there was a mgal-sale.

Regarding the function of documents and the judgeroé their legal
effect, the standpoint of technical literature @ anified. In P6lay’s point of
view the examined documents serve as proof ofdbethat the transfer of
ownership happened in reality as wellHowever, he does not have a
definite answer to the question as to how far ttsinsaction separated from
sale. While he thinks that the phrase “eimit mancipioque accepit”
appearing in the introduction of the documentsdatdis two different acts
(the consensual sale and the transfer of ownebshipancipatid®, from the
fact that the purchase price was acknowletfged every tablet, he draws
the conclusion that in Dacian practice the gertgp was real-sal®.

According to Kunkel the documents served for wgtalown the already
concluded and performed transactions, making iee&s prove the vendor’s
guarantee and the purchaser’'s acquisition on thengis of sales contract,
thus their putting in writing cannot be regardedttaes establishing act of
consensual contractsin his opinion it is irrelevant whether the sappears
in the documents imancipatieform — without function — or as a formless
consensual contratt.

Based on the expression ‘@imit mancipioque”Peters reckoned that the
vendor was expressly obliged to fulfil the actwdncipatio®

Examining the guarantesipulatios connected to hidden faults, Jakab
notes that the expressions trhancipatio” and “stipulatio duplae” —
appearing next to each other in the documents —uarecessary and
contradictory’® According to her observations, writing down wasessary
mainly for proving the acquisition of ownership,trfor establishing the
parallel liabilities or lawsuits:

3 Cf. Pélay,Déciai viaszostablgki48-152.

3 See PolayDAciai viaszostablaki52.

% See the clause tdccepisse et habereih every document.

% See PolayDAciai viaszostablaklss.

37 Cf. Kunkel, “Epigraphik,” 218-220.

3 See Kunkel, “Epigraphik,” 221.

39 See Frank Peters, “Die Verschaffung des Eigentumsh den Verkaufer,”
Zeitschrift der Savigny-Stiftung fiir RechtsgesdieiciRomanistische Abteilur@p
(1979): 179.

0 See Eva Jakab, “Latin nyéladasvételi okiratok a Rémai Birodalombél,” Aal
geographiam historico-iuridicam ope iuris Romanilgwlam Studia in honorem
Gabor Hamzaed. Andras Foldi, Istvan Sandor and Ivan Sik{Bsidapest: E6tvos,
2015), 212. Cf. IdemsStipulationes aediliciae. A kellékhibakért valo yéllas
kialakuldsa és szabalyai a romai jogbnThe formation and rules of the guarantee
against latent defects in Roman law] (Szeged: Jéasida Tudomanyegyetem,
Allam- és Jogtudomanyi Kar, 1993), 77-78.

1 See Eva Jakal$tipulationes82.
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With their objective — "8 person singular — phrasing, the examined
documents regardingnancipatio definitely comply with the formal
characteristics of the so called double-documéteistationes)which are
written ontriptychors*? In my view, in the Dacian provincial practice —thvi
the abovementioned distortions — the parties reafplied mancipatio
known byius civile in order to transfer ownership. In addition, Inthithat
the expression ofemit mancipioque accepit'makes it probable that the
parties concluded a consensual sales contract adedafrom the act of
mancipatio The fulfilment ofmancipatio— as an acquisition form serving
the performance of sale — implementing the tranefeownership which
depends on the payment of purchase price and telokiar of the
commodity happened only after that.

By examining the Dacian sales documents it cantéed that in the
classical age the provincial contract practice ireg— beside the handover
of commodity — the payment of purchase price ineordo acquire
ownership. In my opinion, the basic reason for thigot in the Hellenistic
effects emphasized by Pél&yand it cannot be regarded as the consequence
of the specific interaction of imperial and provialdaw.** | do not share the
standpoint of Sics either, who says that imperial law requiredghgment
of pretiumfor acquisition of ownership only in public intetgin the case of
written sales contracts about taxable propertiesh @s provincial landS.
This thesis seems to be plausible as long as w&dmmnonly document Nr.
VIII, *® which deals with the sale of a house(part). Howea® we have seen,
the contracts dealing with slave s&fempplied the same formula referring to
the transfer of ownership bgancipati,as the text examined by the author.

Thus, | see the significance of paying the purchasee in the actual
fulfilment of mancipatioas one that implements the transfer of ownership
connected to sale. On the one hand, the contrdddm@an wax-tablets can
prove that everyday practice could easily divergenfthe prevailing — in this
case the classical — legal view which recognizeddle of paying the purchase
price as merely formal, and on the other hand twirm that the sale by

42 Cf. Pélay,Déciai viaszostablgl62-64.

43 See Elemér Pélay, “Die Spuren eines hellenistisdfiaflusses in den Vertragen
der siebenbirgischen Wachstafelngbeo19 (1973): 330-338.

44 Cf. Molnar, “Déaciai hazvételi szefdés,” 253.

%> See Magdolna $s, “A vételar kifizetése mint a tulajdonszerzdgtele. Inst. 2,
1, 41 [= The payment of purchase price as a conditionthef acquisition of
ownership. Inst. 2, 1, 41],” ilROmai jog és a magénjog i&jlése Eurdpaban.
Tanulmanyok Molnar Imre 75. sziuletésnapj@raThe development of Roman law
and private law in Europe. Studies for Imre Molsars" birthday], ed. Eva Jakab
(Szeged: Szegedi Tudomanyegyetem, 2011), 210.

“FIRA 11l Nr. 90.

“"FIRA Il Nr. 87-89.
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mancipatio— deriving from the characteristics of the actould require the
performance opretiumeven in the case of transferrirgg nec mancipi

3. Conclusion

First of all, the investigations conducted with aetyjto the relationship
between the payment of purchase price and the sitiqni of ownership
wanted to confirm that both the determination ahd performance of
pretium constituted a significant turning-point in the dpment of sales
contract. After analyzing several documents of @mttpractice, there is no
cause to query that the rule of paying the purchms® — although with
different intensity and originating from differentauses — appeared
continuously at various stages of the developmémaman law, hence it
could have a place in the codes of Justinian azatitin.

The early act of real-sale hyancipatiorendered the requirement of
paying the purchase price necessary, as the timeonflusion and the
performance of contract did not separate from esdhbr, and it is evident
that the performances of the two parties — the degdand the payment of
pretium — took place at the same time as mutual conditiblmsvever, it
cannot be regarded as a kind of extra requiremm@nt,as a constitutive
condition of the transfer of ownership, becausés inothing else but an
elemental part of the transaction fulfilled immedig from hand to hand.

Concerning the formation of consensual sale, itsdoet seem to be
unreasonable to conclude that despite the handofrezommodity, the
purchaser does not acquire the proprietorship, thtlee emptor does not
perform, thevenditorcan at least reclaim his commodity. The most alwio
way to ensure the vendor’s interest — without acoste stipulation referring
to the maintenance of proprietorship — is the agfibn of the rule which
makes the transfer of ownership dependent on tigat ofpretium All
these are true when only the purchaser has thébpibgso postpone the
performance or pay by instalments. As soon asithet®n is the same on
the vendor’s side, the examined prescription — émguthe balance of
performances — does not have such a big signifecanc

Thus, by the classical age, when it is acknowledgeat the pure
agreement of the parties — tending to postponefbipesinces — is enough
for the establishment of a sale amiptio venditidunctions merely as a title
of acquisition {usta causain connection with the transferring transaction,
the prescription appears with a smaller intenditye requirement of paying
the purchase price remains in a less strict foribeing deprived of its
functional significance — and the Justinian compikake it over in the same
sense.

If we have a look at everyday contract practice, eem find some
examples that diverge from the prevailing (impédiedal standpoint, as well
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as some examples that follow it. In the case ofXheian documents we can
see the outstanding role of paying the purchase jmithe real fulfilment of
mancipatig which also confirms that the sale imancipatio— deriving from
the characteristics of the act — could requirepsdormance opretiumeven
in the case of transferrirrgs nec mancipi

As a conclusion, it can be stated that in Romanttevperformance of
pretium having an effect on the transfer of ownership milar to the
regulation by modern codifications of private lawas an issue in everyday
practice. Moreover, independent of the rule of pgythe purchase price, if
the vendor wanted to retain his proprietorshipf@dommodity given to the
purchaser — until the full payment of purchase et the longe&t — he
could do so, even in such a way in which, accordiagthe parties’
agreement, the purchaser rented the object ofusdilepaying the purchase
price’® or the commodity was given to the purchaseprasariumfor that
time>® These two specifically Roman way®f retention of proprietorship
guaranteed that the purchaser could not have tieévezl commodity despite
a concluded and operative sales contract. In tlases the performed
traditio, the handover of ownership, was obviously aime@ amporary
usage and not at the change of proprietor$hiRurthermore, the vendor
could ensure his claim to the payment of purchaie pvith the appended
clause oflex commissorigD. 18, 3), which was an independguactum
adiectum.On the grounds of this appended clause — whickgarded as a

“8 Lab. D. 18, 1, 80, Aemo potest videri eam rem vendidisse, de cuiusnitoid
agitur, ne ad emptorem transeat, sed hoc aut loaadt aut aliud genus contractus.
“9'Paul. D. 19, 2, 20, Anterdum locator non obligatur, conductor obligatweluti
cum emptor fundum conducit, donec pretium ei sovatlav. D. 18, 6, 17; lav. D.
19, 2, 21; Paul. D. eod. 22 pr.

0 Ulp. D. 43, 26, 20Ea, quae distracta sunt, ut precario penes emptoessent,
quoad pretium universum persolveretur: si per emeto stetit, quo minus
persolveretur, venditorem posse consequi.

>1 The recognition of the appended clause servingétention of ownership as an
independent pactum adiectum(pactum reservati dominii)is a subsequent
development connected to the survivorship of Rotaan Cf. Gottfried Schiemann,
“Uber die Funktion des pactum reservati dominii veild der Rezeptionen des
rémischen Rechts in Italien und Mitteleurop@gitschrift der Savigny-Stiftung fir
Rechtsgeschichte, Romanistische Abteild8g(1976): 161-207; Robert Feenstra,
“Eigentumsvorbehalt und die Regel von Inst. 2, 1, iber das Verhdltnis von
Kaufpreiszahlung und Eigentumsubertragungjjtischrift voor Rechtsgeschiedenis
58 (1990): 133-141; Martin JurgenA3, Die Geschichte des Eigentumsvorbehalts,
insbesondere im 18. und 19. Jahrhundé@frankfurt am Main: Lang, 2000);
Benedek and Pokecz Kovaésymai maganjog?91.

®2 Cf. Karl-Heinz Schindler, “Die Bedeutung der Kagfiszahlung im
nachklassischen rémischen Recht,” kestschrift fur Konrad Duden zum 70.
Geburtstag ed. Hans-Martin Pawlowski, Gunther Wiese and GeéintWust
(Miinchen: C. H. Beck, 1977), 556.
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resolute conditiorfcondicio resolutivajn most of the sources- the vendor
could rescind from the contract if the purchasel ot pay the purchase
price by the deadlin¥.

After a short survey of documents presenting thievemt contract
practice, it is obvious that the prescription ditag the transfer of
ownership to the payment of purchase price — at siages of the
development of Roman law — can be regarded asvésjpo that depends on
the parties’ agreement and is determined by evgrpdactice, rather than a
generally applied (main) rule.

%3 Thus, for example, Ulp. D. 18, 3, $i fundus commissoria lege venierit, magis
est, ut sub condicione resolvi emptio quam sub ictomte contrahi videaturContra
Paul. D. 41, 4, 2, 3Sabinus, si sic empta sit, ut, nisi pecunia intrand certum
soluta esset, inempta res fieret, non usucapturusn persoluta pecunia. Sed
videamus, utrum condicio sit hoc an conventio: @iventio est, magis resolvetur
guam implebitur Cf. Max Kaser,Das romische Privatrecht (Minchen: C. H.
Beck, 197%), 561"

 Cf. Franz Wieacker,Lex commissoria.* Erfiillungszwang und Widerruf im
romischen Kaufrech(Berlin: Springer, 1932); Gyula ElesA“lex commissoria a
romai adasvételné[= Lex commissoria at the Roman sales contradfécsi
Tudoméanyegyetem. Dolgozatok az allam- és jogtudgokakorélsl 9 (1978): 129-
156; Pokecz Kovacs Attila,A szerddéstl vald eldllas az adésvétel
mellékegyezményeinél a rémai jogban és tovabbélésm [= Rescission from a
contract in the appended agreements of sales cbrtraRoman law and in the
course of its survivorship] (Pécs: Pécsi Tudomagpgtm, Allam- és Jogtudomanyi
Kar, 2012), 15-104; Idem, “Lex commissoria in Romaw and in modern civil
law,” in Kipna zmluva — histéria a gasnos, ed. Erik Stenpien (KoSice: Univerzita
Pavla Jozefa Safarika, 2013), 261-283; Eleonoradilig‘In diem addictio’ e ‘lex
commissoria’(Catania: Libreria Editrice Torre, 2013).
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The Healthcare System of Hungary in Transition

KIRALY , LILLA

ABSTRACT Processes of globalisation can enhance the efficiency of
health care but they cannot make it cheaper. Its main reasons are inherent in
demographic problems (ageing society — narrowing circle of contribution
payers), slowness of the change of structure due to the lack of a need for
integration, changing morbidity, low level of the utilisation of information
technology, deficiencies of the aims set concerning well informed patients
(patient rights), under-utilization of the possibilities of telemedicine and
obviously in the financing of health care.

What is healthcare? Could the institutions of the social welfare state be
successfully built after the political transition in Hungary (1989)? Is the
changing of the Hungarian health care system essential according to the
operation of the system? What are the main lessons to be learned to serve
the Central- East - European region, compared with the experience of the
more developed countries? Due to limitation restrictions, the Hungarian
public health situation is discussed in this publication rather schematically
from the 1950s onwards and in more details after the political transition
(1989).

KEYWORDS organisation and financial support of healthcare systems,
public health, health policy

1. Introduction

What is healthcare? “Healthcare with its organisation and operation is a
social subsystem the purpose of which is to maintain, restore and improve
the health status of the individual and of the communrifjitiis means the
motivation of patients using this service to recover as soon as possible and to
the greatest extent possible through efficient treatment with the least
inconvenience. The attainment of this aim presupposes the infrastructure of
service providers (e.g. the state or insurers) and also an increasingly costly
health care: efficient and up-to-date therapy, medicines with fewer side

! Act CLIV of 1997 on the Healthcare of Hungary paragraph 1.
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effects, focussed attention of physicians and munsich means the
provision of an extremely time-consuming service.

It is a fundamental right that people can haveyarséhe improvement of
their own health condition and in the measures ragnait its improvement.
People have the right to a healthy life and to bke @ do their best to
preserve their good heatfth.

In Hungary one sub-type of the social welfare syStis social security,
which comprises health care schetmasd pension schemesNhat is the
essence of social securityl? shows the intersection of political pressures
aiming at cutting expenses and paying higher ssusghich means the legal
and financial basis of covering health expensesiabsecurity can be
approached from the aspect of macro-economy ascanomic-financial
problem, from the aspect of human rights (socightd, right to social
security, human rights and patient rights) and ftomaspect of the quality
of provision (service). Whichever approach is tgkdre sustainability of
social security depends on the following esseifiiedors: the extent of the

2 Judit Simon: “The Role and Potential Areas of Aggtion of the Co-payment: A
Publicly Funded Health Care Fee/Premium Paid by Ragient” in A magyar
egészségugy, Tarsadalmi-gazdasagi megfontolasagazati véleménytérkép, [The
Hungarian Health Care System from a Socio-EconoAspect and its Map of
Sectoral Opinions,pd. Jozsef Bodrogi et al, (Budapest: Semmelweisldi2010),
178.

® This must be guaranteed in international treatiesstitutions and also in the laws
of the countries.

* Social care system maintained by the state in Hiyng1) Social Insurance, (2)
Family Security Benefits, (3) employment serviced henefits.

® Hungarian state institutions providing health cseevices: municipal government
and county government, within the framework of puldervice; its forms: 1)
comprehensive (covering all citizens), 2) free lodrge (after the payment of social
security contributions the supply is provided bstueé of citizenship).

® Pension benefits: 1) (traditional) social insuenwith a feloszt6-kirovd
(redistributive) social security system based opdsition (levying) and distribution
2) private pension funds with capital interestss8parate contracts with voluntary
pension funds.

" There are three main regulatory concepts/typescifl welfare systems in Europe
(by accessibility and funding): the Beveridgean sloglstablished on the English
underprivileged law (based on a means-test) e.ghénUK, Sweden; the social
democratic - institutional type based on risk signvithin the community, (based
on citizens’ right); and the insurance-type, a amedfsystem based on compulsory
insurance which is known as the Bismarckian moddllzecame common in Europe
from the 19th century (based on the merits-tegt) @ermany, Hungary). Now there
are mixed systems in Europe, differences occur rdaup to which principle is
predominant and which is supplementary. The fouribdel should also be
mentioned: it is called the Semashko model but $laigiet-style (socialist) model is
applied nowhere in Europe now.
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role assumed by the state, the level of socialdadty and the exact
knowledge of terminological issu@s.

This study deals with the range of services pravidy the health
systems of former socialist countiies especially Hungary — their
accessibility and operational anomalies, with speaiegard to the
organisation and financial support of the varioesels and types of
provision (e.g. primary health caftspecialised care, emergency care etc.)
and public health through state health policy — together with a pasn
overview.

2. The Health System of Central - Eastern Europe &r
the Socialist Era

The countries of Central — Eastern Europe differtéenms of their
traditions, culture and history, however, they shame common element of
their historical experiences: there was a commuigime in power for a
shorter or longer period of time after 1917, anentitontinuously for 40
years after 1945; these regimes created similactsires of governance and

8 The definition of social rights in national lavesriot identical with the definition of
the EU concepts at community level. In the EU sitabout issues relating to the
conditions of work according to the workers’ wefantitlements from the aspect of
e.g. labour law, social dialogue, equal opportufatymen and women, health and
safety conditions of the work place, employmentiqyl social welfare system,
social security. Thus we distinguish social rigimsler the EU regulation/dimension
and social policies of the Member States. See itaildéHenriett Rab, A
nyugdijbiztositasi ellatasok fenntarthatésaganakgi jagaranciai, [The Legal
Guarantees of the Sustainability of Pension BesgfifBudapest: Hvg-ORAC,
2012), 18.

° Formal socialist countries in Central-Eastern [peroCroatia, Czech Republic,
Estonia, Hungary, Latvia, Lithuania, Poland, SkiaaRomania and Slovenia.

1% primary care e.g. in Hungary: family doctor foulis and children and its on-duty
system, nursing network for mother and child heatire, basic dental care, school
medical care and occupational health care.

in “Google Privacy Policy,” last modified July 28014,
http://lwww2.gyemszi.hu/conf/upload/BEK1137_001.pdf.

! Public health service is about social activitieeeal at the preservation of health
and prevention of diseases to improve the healttustof the population. These
community activities are for different groups ofettpopulation in which the
participants are state and local government agencgzonomic and social
organizations and individuals. This goes beyond abgvities of the health care
system e.g. health promotion, environmental andiptiealth, food and nutrition,
health, radiation health, occupational health goideamiology. in “Google Privacy
Policy,” last modified July 28, 2014,
http://www2.gyemszi.hu/conf/upload/BEK1137_001.pdf.
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public administration and attempted to operateett@omy by non-market
mechanisms’

In socialist countries the state controlled all remoic activities, which
brought about a marked decline in production togethith a dramatic
decrease in tax revenues in the early 1990s, howawviemand for a safety
net developed simultaneousfThe “inherited” socialist scale of values can
be regarded identical: democracy bringing abouitipal stability became
known for citizens only after the change of regithe.

The role of the state has become stronger in We&eropean countries
due to the defects of the health market in the pastury, whilst in Central-
Eastern Europe market forces have been introduckd aible to remedy the
systemic defects of the oversized state interventid\fter the change of
regime, the Soviet (Semashko) type state healttsyamtem was replaced by
the former social-principled Bismarck-type sociacgrity system in the
region. (For example Hungary and Slovenia introduee single-insurer
health insurance system (based on one financingnation), while the
Czech Republic, Slovakia and Poland introduced hi4ngurer system:§

12 saul Estrin, “Az 6rokség[“The heritage”] inMunkaebpiac és Szocilpolitika
Kozép-és Kelet Eurdpaban, Atalakulas, és ami utiima [Labour Market and
Social Policy in Central and Eastern Europe; Tramsfiation, and what is coming
after it,] ed. Nikolas Barr et al. (Budapest: Hilscher RezZ3zocialpolitikai
Egyesdulet, 1995), 77.

13 Some researchers think that the East Europeamrprefe for equality is an
"attitudinal legacy inherited from the socialistis.” In Katinka Barysch, "East
versus west? The Economic and social model afteretilargement” inGlobal
Europe, Social Europeed. A. Giddens, P. Diamond and R. Liddle (Cand®id
Polity Press, 2006), 67.

4 Nikolas Barr and Ralph W. Harbison, "Attekintéser®ények, konnyek és az
atmenet” [*‘Overview, Hope, Tears and the Transifiom Munkaebppiac és
Szocialpolitika Kozép-és Kelet Eurdpaban, Atalakuks ami utana jon, [Labour
Market and Social Policy in Central and Eastern &pe; Transformation, and what
is coming after it,Jed. Nikolas Barr et al. (Budapest: Hilscher Re3gocialpolitikai
Egyestulet, 1995), 22-23.

15 Alexander S. Preker and Richard G.A. Feachem, $Esfg és Egészségigy”
[‘Health and Health Care”] inMunkaebpiac és Szocialpolitika Kdzép-és Kelet
Eur6paban, Atalakulas, és ami utana jon, [Labourrkéd and Social Policy in
Central and Eastern Europe; Transformation, and wisacoming after i, ed.
Nikolas Barr et al. (Budapest: Hilscher R&zZSzocialpolitikai Egyesiilet, 1995),
338.

® Imre Boncz, “Az &llam és a maganoldal szerepwdial az egészségiigyi
szektorban: privatizacié és/vagy visszaallamosiféEhe role of the state and the
private sector in the health sector: privatizatenmd/or re-nationalization,”] A
magyar egészségiigy, Tarsadalmi-gazdasagi megfentold és 4gazati
véleménytérkép, [The Hungarian Health Care Systesm fa Socio-Economic
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In these countries the reforms launched after tiigigal transition had two
main aims: on the one hand to improve living stadslamainly through
establishing the Western-type market economy, erother hand to enhance
personal freedom through protecting personal rigiitee abolishment of
central state control and the rapid introductionuofegulated competitive
market led to substantial market failures in heath. Unfortunately, instead
of establishing a relationship characterised byneaship between the state
and the newly developed private sector, the pga#itin realised within an
extremely loose regulatory framewdfkresulted in the unscrupulous
enrichment of and pillage by healthcare provideis @ncouraged patients to
utilise services without any contrflThe price of medicine and therapeutic
appliances rocketed due to the liberalisation afgsrand wages. The swift
switch-over from a normative based system to aopewince-dependent
incentive system aggravated the problem of keepiiags in check e.g. the
annual health budgets of health funds were exhdwgthin a few months.

Three main principles of health policy developedatve these problems

in Central-Eastern Europé:

1) improving health (improving living standards, en@ming a
healthier life-style, environmental protection, neasing the
efficiency of preventive and remedial health care);

2) financing health care (restoring macro-economiatee by keeping
expenses in check and drawing non-budgetary ressuinto
financing health care, quality control); and

3) enhancing the political and institutional capaditstitutional reform
of the health sector (reshaping the training of icedd staff,
strengthening the medical and administrative infeasure).

After the political transition — in the ‘90s — timeajor changes in equal

access to health services in Central-European gesntere as follows

= clear distinction between the roles of public pas#rs (offices or
insurers) and providers (hospitals, polyclinics);

Aspect and its Map of Sectoral Opiniongdl. Bodrogi Jozsef et al. (Budapest:
Semmelweis Kiadé, 2010), 286.

17 E.g. between the years of 2005-2008 many Hungémispitals were privatized,
but the private investors withdrew their investmiotn these institutions formerly
received from local governments.

18 preker and Feachem, “Egészség és EgészségiigyalftHand Health Care”],
350.

19 bid. 353.

0 Csaba Dobzsa, “Eredményalapu forrasallokécio: &fusts és gyakorlati
problémak,” [‘Result-based Resource Allocation: $fmie and Practical Problems,”]
in A magyar egészségugy, Tarsadalmi-gazdasadgi meddealo és &gazati
véleménytérkép, [The Hungarian Health Care Systesm fa Socio-Economic
Aspect and its Map of Sectoral Opiniongdl. Bodrogi Jozsef et al. (Budapest:
Semmelweis Kiad6, 2010), 97-99, 104.
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= developing a transparent system of acknowledgird) supporting

medical procedures and technologies (coverageyglic

= establishing evidence-based health policy and tisitution of

strategic purchaser role); and

* integrating health providers or coordinating ttegtivities at a high

level instead of a general state of dismembermestiuife of health
provision, type of provider, geographical locatiéh)

Due to the transition from the socialist form ofvgonment to a capitalist
one, capital gains appeared on which a health amser contribution is
imposed at present. In a system of health caredbasecompulsory social
security covering everybody, expenses and reveargesiot balanced, e.qg.
social strata who are not in need of it can alsp tealth (medical) living
labour at a low price. The compensation for cheagd{cal) living labour is
the correction “coming from below”, the gratitudeomey, which is tacitly
accepted by all governments of the day (an informay of financing
physicians: public financing for primary health€and gratitude money for
extra services). A physician may work as a civivaat, a sole practitiongr
or a co-owner of a business association in prirh@alth care and as a civil
servant, a member of a medical team in inpatieosghal) care (ward
rounds). Physicians and other members of the mlediedf migrate to
Western Europe (mainly to the UK and Sweden) igdamumbers because
of low salaries and worsening infrastructural cinstiances.

In Hungary those using public-financed health care private basis pay
for the service twice: 1) they do not get the sexvhey are entitled to in
return for their contributions paid 2) they pay tréce of the service (e.g.
private gynaecological specialised care) from tlogn personal wealth to
providers not having a contract for public finamggisuch patients could pay
only a certain proportion of the expenses or gebtmefits.

Finally, it can be suggested that now each fornoerasist state would
abandon its paternalist role but the demand farcéabnet does not make it
possible. One important element of the democradienfof government
envisaged at the time of the change of regime wascteation of the
institutions of the social welfare state to replabese of the socialist
(paternalist) state, however, neither the politmaénness accompanying the
transformation into a market economy after 1989, the accession to the
European Union in 2004 facilitated it, these eethilthe international

L Prioritizing health policy objectives and its sifiecgoals and areas to develop e.g.
in the case of drug policy.

%2 E.g CDM (chronic disease management) programméshvemable the use of the
guota per person as well.

%3 “Right to practice”/ purchasing practice: the miodé the entrepreneur family
doctor, the future income must be paid in advancéhb family doctor running the
business in order to have the right to practice.
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mobility of labour forc€® The introduction of the European Health
Insurance Card within the EU meant a step forwarugialthcaré’

3. The Health System in Contemporary Hungary after
the Political Transition

3.1 The preparedness and peculiarities of the hedltcare
system

After the change of regime the Hungarian healtte cgystem did not
undergo a substantial change reshaping its operaio insurance-based,
patient-centred health care system was establishede wording of the
health act® however, in fact this health care system doescootply with
the act either wholly or in paft. The right to health care has changed —
compared to the regulation before the change afmeg in that the health
act ensures the right to emergency primary cara ewil right and other
health care services are accessible for thoseedsurhose who are not
insured are not excluded from primary health carevill have to pay for
the service subsequently.

%4 According to Act CVI of 2008, from 1st January 206 order to work as a doctor
in the EU it is compulsory to make a statement riegistration, renewal of the
operating license or renewal. Only those who aggstered by the Administrative
Office of Healthcare Licensing are allowed to perfohealthcare activities in the
EU.

%5 |n 2013, the number of people who have a Européeaith Insurance Card is
close to 200 million. The card is available forefref charge and certifies that the
holder is entitled to receive emergency medicattrent under the same conditions
as the national citizens in the Member States efEhropean Economic Area. Its
acceptance is mandatory. Permanent workers woidimgad must unregister from
the national health insurance system, as theyrawged in another Member State.
He who receives insurance abroad, shall be treased foreigner, thus the card
owner can have emergency but no other treatmentviitetakes a national health
service without a valid national social securitydcédoes not pay a contribution fee
in that Member State) is obliged to pay the pri€ehe service for the national
health insurance. “Google Privacy Policy,” last nfied July 27, 2014,
http://www.webbeteg.hu/cikkek/egeszsegugy/15393/aitozik_iden_egeszsegugy
% Act CLIV of 1997 on the Healthcare of Hungary, &réle

27 Maria Vojnik, “A magyar egészségpolitika kihivaga prioritasai” [‘Challenges
and priorities of the Hungarian health policy”] papresented about Egészségiigyi
rendszerek az Eurépai Unié tagallamaiban és Saitds hatdsa a magyar
egészseégbiztositasrapatlas kivonatok, [Health systems in the EU MembeteSt
and the impact of the enlargement on the Hunganiadth insurance, abstracts,]
(Budapest: OEP Kiado, 2003), 5.
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The current Hungarian unified national insurancsteyn covers all
services and products but there is no room forcamgplementary insurance
in the systen?® Hungary belongs to a group of countries whergractice,
private health insuref$do not participate in financing health care. They
not have a role in social security care and comefeary insurance has not
evolved either. This may have several reasons:aolest to supply and
demand and inadequate regulation.

However, voluntary health insurance futfdsiay an ever increasing role
in self-care: although a substantial part of hegdtle services are financed —
from contributions paid — by the social securitysteyn (Health Insurance
Fund), in most cases patients also have to use tkai personal wealth
when using these services (e.g. paying for medicane therapeutic
appliances, turning to a private practice, etc.he Tfunction of these
voluntary health insurance funds is to finance sbevices not covered by
social security. This is a system for saving: thenay deposited by the
individual or by the employer is managed (accunadaand invested) and
when the patient uses a health care service ta@ioefqar in full or partly, he
can use the money deposited according to certin¥u

Obviously, the modernisation of health care requaeomplex system of
means not only in Hungary and in the Central-Easkiropean region but
in the EU as well: neither market competition ntates measures can in
themselves substantially improve the efficiencyttef health care systeth.
Efficient regulation presupposes the strengtherdng alignment of five
fundamental factors: planning, coordination andrgjthening of non-market
tools in developing the structure of the healtrecarstem and the supply of

% Simon, “The Role and Potential Areas of Applicatiof the Co-payment,” 177-
178.

% The activity of private insurance businesses fieasnservices not covered by
social security and is based on managing unforefsemces.

%0 Akos Szalai, and Baldzs Nagy and Péter Szalaiseng egészségbiztositas
megteremtése Magyarorszagon, [Creating Hungarian mpetitive health
insurance,Jaccessed on July 25, 2014,
http://www.kormanyzas.hu/071/02_SzNSz_biztositds.pd

31 Hungarian Act XCVI of 1993 on Voluntary Mutual ln&nce Funds

% Its advantages: Very low operating costs, low menship fee; up to 30%
discounts from the services provided; safe investrpelicy; providing annual tax
benefits, can also be used by relatives. See Melindth, Amit az
egészségpénztarakrél tudni kell, [What you neekintow about Voluntary Mutual
Health Insurance Funds(Budapest: ETK Szolgaltato Zrt kiadd, 2007), 5.

% n all countries of the EU, the cost of healthecar rocketing nowadays, causing
severe pressure on the social heath care systeaso(rs: e.g. ageing population,
growing degree of sophistication in health care, shpply of some medical goods
and services). Denny Pieter§ocial Security: An Introduction to the Basic
Principles (The Netherlands: Kluwer Law International, 2008).
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services. Competition; strengthening market ineestiby changing the
techniques of financing in the development of sypphd demand of
services; tightening state supervision and contnadr the operation of
institutions and the quality of services; and tigtibhg control over the
operation of the insurer and service providersriotento better satisfy the
needs of patient.

3.2 Public and private financing of health care

The major problems with public financing (compuiseocial security) in
former socialist countries are as follows:

1) it does not let the demand for the differential papt of medical
living labour to prevail legally (this is compensatby the gratitude
money given by patients)

2) the survival of the hard line left wing social myliof socialism,
which misinterprets the principle of insurance cowg everybody
and at the same time continuously delimits its@lfif the split health
care system divided into two, “one for the rich ame for the poor”
in order to keep political power.

In addition to the compulsory social insurance, types of voluntary
health insurané@ evolved in Hungary in the ‘90s: voluntary fundsdan
insurance offered by commercial insurance companlé®ir activities
satisfy different needs: funds are generally orgedhi on the basis of
workplaces (their main purpose is prevention), hprivate insurers
endeavour to meet the individual needs of thosé Wwigher salaries and

3 Eva Orosz, “A magyar egészségbiztositds néhanwtégiai kérdése,

tarsadalombiztositas, onkéntes maganbiztositas’Fe# Strategic Questions of the
Hungarian Health Insurance Service, social inswgamcluntary private insurance”)
in A magyar egészségugy, Tarsadalmi-gazdasadgi meddealo és &gazati
véleménytérkép, [The Hungarian Health Care Systesm fa Socio-Economic
Aspect and its Map of Sectoral Opiniongdl. Bodrogi Jozsef et al. (Budapest:
Semmelweis Kiadé, 2010), 51-53.

% Currently, in the 28 member states of the EU,ethame countries which have a
single national fund system (e.g. Great Britain)aomandatory health insurance
system operated by self-governments (e.g. Swedem)wandatory social insurance
system operated by the state (e.g. Germany) osimésrs private insurance system
(e.g. Netherlands). Beside the national systemss ipossible to contract for a
supplementary private insurance service e.g. ivedlia 74% of the population, in
France 90% of the population have supplementanaf®iinsurance. These high
ratios are due to tax benefits provided by theesfiat the insurance premiums and
the introduction of high fees for social securigrngces. Besides these compulsory
models, a complementary voluntary insurance cam ladschosen which covers the
services excluded from the compulsory insurance @y for the fee paid by the
patients. Ibid. 47-49.
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offer health insurance products (fixed-sum insuedntinked to other

insurances. Can there be an overlap between théceeroffered by

compulsory insurance and voluntary insurance? \@retts benefits? Those
with private insurance use some of the servicebimithe framework of

compulsory insurance, while other services withia framework of private
insurance, which renders it possible to ensurether supply to meet the
solvent demands/needs of those higher salaried.iftheduction of fees

payable by private individuals within the framewod compulsory

insurance (e.g. services of private hospitals) #re increasing price of
medicine may encourage the spread of private inserdunds. These
processes may further deepen the inequalities d3lrgaesent in the
accessibility of health care; however, in the long the chance of reducing
inequalities appearing transparently within thealelgealth care system is
better than the chance of influencing current imditias>®

The types of publicly financed health systems indpe are classified on
the basis of the way of funding and financifg)) health services financed
from taxes and due as a civil rihand 2) insurance systems financed from
contributions paid by employers and employ&es.

The common features of both systems are as follimgeasing the
proportion of private funding to keep the incregsiexpenses of health
systems in balance; strengthening the role of pginfeealth care (gate-
keeper); replacing traditional hospital care witloren up-to-date and cost
effective solutions (e.g. one-day surgery, spesadlihome care and care
programmes for patients with a chronic illness —MCBhronic disease
management); and equity: unified extension of publinancing,
strengthening risk pooling, acknowledging the oigational autonomy of
health care providers (foundations, joint stock pames, unions, consortia,
public companies, private limited liability compas), this can be regarded
as a kind of “global management trend” with thegration of organisations
and the spread of holding organisations the purpbadich is to coordinate
health care at a higher level in the given areatamshhance health gains.

% bid. 51.

3" The two basic financing techniques emerging inBbeopean healthcare systems:
1) based on per capita quota (the objective isnfiréve equity and to ensure access
equality) and 2) based on diagnosis-related gro(IpRG) for assessing the
performance of active inpatient specialised cand, then financing accordingly e.qg.
in Portugal, Hungary, Norway, See D0zsa, "Eredmiapfaforrasallokacio,” 83-84.
% E.g. Sweden, Finland, UK and the Spanish andahaliecentralised health
systems.

%91t has 3 subtypes: a) competitive model with savepcial security insurance
systems (e.g. Germany, the Netherlands, Czech Repahd Slovakia), b)
centralized social security insurance system basethe sectoral and/or territorial
principle (e.g. Austria, Belgium) and c) centratissocial security insurance system
for all citizens (e.g. Hungary, Slovenia and Estdni
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Financing is usually done through cost shdfiiigthe Member States of
the EU e.g. in the case of certain medicines amdatieare. The forms of
cost sharing are: Co-payment: a fixed amount (#it) is paid by the patient
for the services and Co-insurance: a certain p&agenof the total cost is
paid by the patient and the outstanding amounbiaéby the insurer. The
rate of cost sharing differs from country to coyné.g. on the basis of
income (in Denmark and Ireland there is a monthdguttiblé" amount in
the case of high salaried persons); fixed amouns{#a, France, Sweden,
Belgium). There are combined (deductible + co-iaaae) methods e.g. in
the case of buying medicine for each prescripti@enfmark, Finland,
Germany, Hungary). Sweden is the only country wheoepayment is
compulsory even in emergency health care. Thers@re countries where
the full cost of dental treatment is borne by thelapatients e.g. in Italy,
Spain, Portugal, the Netherlands and Sweden, thiutite latter two dental
treatment for children is free.

Co-payment has been introduced in Hungary toby which the
proportion of private and public expenditure hasdmee extremely high
compared to OECD countries. What are the componehtrivate
expenditure in a country where there is no privagalth insurance
contribution, in other words patients do not haveay for health care?

» the part of the cost of medicine payable by théeepgt

= contribution payable for dental treatment;

= gratitude money to doctors (not a legal elememt); a

= price of for-profit health services paid by patent private insurers

(services of private hospitals and certain cerviestate hospitals:
manager screening, better hotel service, fixing agpointment,
agreement between the employer and the healthircstitition for

0 The advantages of cost-sharing: it reduces thesagssary use of health care
services; efficiency at micro-level enhances thst-effectiveness of the system at
macro-level (cost savings); it increases healtle cavenues, which provides a more
balanced supply for the general public. The disathges of cost-sharing: the lack
of sufficient information for the population, mostproviders rather than patients
make decisions about treatment; the financial burmafeincreasing costs are borne
mostly by the individual rather than the commurfitgmmunity responsibility) and
it affects especially the underprivileged patienBee Simon, “The Role and
Potential Areas of Application of the Co-paymenit75.

41 Costs are paid partly by the patient up to a oedagree; costs in excess of this
amount or in some special cases within a time peare covered by the insurer.

“2 |ts application areas are: general but partiabagment obligation (e.g. buying
drugs; optional co-payments if the patient does acotept the timing of the
treatment); general co-payment e.g. cost of sethiagdoctor (fee for visiting the
GP) - in this case, however, the poorest and tlgliast should be compensated.
Simon, “The Role and Potential Areas of Applicatadrihe Co-payment,” 179.
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health services e.g. bigger companies buy massagéce and
therapeutic gymnastics for their employets.)

Gratitude money (informal payment, gratuity paymematitude money,
under-the table payment, envelope payment) isastilpical element in the
practice of health care in the former socialistrddes: as a result of the
under-payment of doctors and nurses patients sugpie the income of
doctors and nursing staff by buying better sendcecloser attention for
themselves. Thus gratuity partially expressestgideibut is mostly given by
patients in the hope of a better service. Gratitod@ey is mostly given to
hospital doctors in the case of hospital care (lpabstetricians, surgeons,
paediatricians, internal specialists and family tdo) as patients feel the
most defenceless in these situations, which thetotcompensate by giving
gratitude money? If gratitude money is included in the private exgi¢éure
paid for health care, the ratio of private expamditto public expenditure is
higher in Hungary than the average of the E} Since physicians “sell”
publicly financed services for their own profitainounts to corruptiof? the
features of which are as folloWsthese services (typically obstetrics and
surgery) are fully paid for through public finangirbut long-established
traditions almost enforce gratitude money (herditgide money is given in
consideration of choosing the attending physiciaquesting the personal
participation of the physician); the service ishyfybaid for but is due only
upon the decision of the physician (e.g. the famdgtor visits the patient in
his home, rendering him comfort care service); isess which should be
paid for by the patient (e.g. re-qualifying a cagecosmetic surgery as
therapeutic surgery); needs linked to services lwis@n be met only in a
restricted manner due to the shortage in resoubtgghe personal decision
of the physician can play a part in setting updhder of rank of cases (e.g.
order of rank on the waiting list).

*® |bid. 180-181.

4 By a survey of 2009-2008: 72% of service usereggatuity; annual estimate: 12
-114 billion HUF/ year; officially estimated valug00 billion/ year.

“Google Privacy Policy,” last modified July 28, 201
http://www.patikapenztar.hu/dok/halapenz_egyben.pdf

%> Simon, “The Role and Potential Areas of Applicatiaf the Co-payment,” 181.

4% Under Section 293 (1)-(6) of Act C of 2012 on tHengarian Criminal Code,
gratitude money which is not requested in advanseascepted by the doctors
qualifies as accepting bribes and an infringeméthelaw.

47 péter Balazs, "Krizishelyzet a humésferras gazdalkodasban, szakemberhiany,
megoldasi alternativak az egészségiigyben” [‘Crigis human resources
management, workforce shortage and alternativetisnoki in healthcare inA
magyar egészségiigy, Tarsadalmi-gazdasagi megfentold és 4gazati
véleménytérkép, [The Hungarian Health Care Systesm fa Socio-Economic
Aspect and its Map of Sectoral Opiniongdl. Bodrogi Jozsef et al. (Budapest:
Semmelweis Kiadé, 2010), 201.
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4. The Anomalies of Primary Health Care

The adoption of the Declaration of Alma Ata (WH(78) on the 10
basic principles of primary health care was reglite solve the health
problems of the community by rendering adequateiceto promote health,
prevent illnesses, and ensure recovery and retaiwih, to ensure the
dissemination of knowledge about the most freqbeaith problems and to
convey the methods for preventing and eliminatihgn*® The World
Health Report 2008 of the WHO emphasises the imapog of the urgent
transformation of primary health care at internagioevel, encouraging the
government of each country to put the strengtheningrimary health care
in the forefront of their health care reforms, thgh which the health
condition of the whole population can be raised #radsocial/geographical
inequalities of health condition can substanti&lé/ reduced. This urges, in
addition to therapeutic services, the appearancemplex servicé§ aiming
at promoting health and preventing illnesses wittia range of primary
health care services performed in the framewotieai work>’

The peculiarity of the current system of financbased on quotas is that
the volume of financing does not depend on themelwr quality of service
rendered. In Hungary primary health care is basethe practices of family
doctors, patients go there first. This quota sysferancially encourages
family doctors to maximise the number of patientobging to their
practices and minimise their performance (theneoidife-style consultancy
or screening to notice illnesses in time)Taken into account health-
economic considerations, a move toward mixed-fimanclinked to
performance indicators seems to be needed togeitiethe creation of the
system of performance indicators including prewenservices offered at the
level of primary health carg.

What are the most severe problems of the healtersgsof the former
socialist countries in the area of social secunigalth care? Emphasis is
placed on higher level (outpatient and inpatiemtiecinstead of allocating
more money to prevention and strengthening thaceprovided by family
doctors (primary care) who perform a so-called lgper function.
People’s illness awareness is not appropriate reithey use health services

%8 Roza Adany, foreword toA magyar egészségiigy, Tarsadalmi-gazdasagi
megfontolasok és agazati véleménytérkép, [The Hiargblealth Care System from
a Socio-Economic Aspect and its Map of Sectorahiops,] ed Bodrogi Jézsef et
al. (Budapest: Semmelweis Kiado, 2010), 23.

9 |bid 23-24.

0 E.g. clinical psychologists and mental health essfonals, physiotherapists,
dietetics professionals etc.

*L Adany, foreword, 24.

*2|bid. 25.
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only when they are really in trouble, and as a eqosence of it expenses
increase and the quality of service worsens. Expnedcurtailing policies
together with growing popular expectations and rieddgical development
enforce a new method of risk sharing among the faatwrers and
distributors of health products and health carevigeys, public purchasers
and insurers®

Health reforms have tried to find solutions to tbkowing fundamental
issues in EU Member States in the past decdidésw can considerations
concerning the health system, the welfare systethezmonomic growth be
harmonised both in a short and a long term? Howscatainable funding be
ensured? How can unreasonable and unjustifiableréifces be reduced in
respect of who can get, when and what kind of tatee case of a particular
disease? How can patient safety be enhanced? Howatgent satisfaction
be increased? How can more “health gains” be athinith the resources
available? How can modern technology be deployea ioost effective
manner? How can human resources be ensured feffthient functioning
of the health system? How can externalities affigctiealth condition be
influenced? Which should prevail, health care éeharge offered within
the framework of social security or the variougrerof cost sharing? Is the
proportion of public financing high? How should wéation concerning the
participation/entittement of individuals be devetdf How should the
service package (the range of services belongingpbapulsory insurance)
and their cost sharing (ratio of public financirm girivate financing) be
determined? How should the method of funding (ineosources of
compulsory insurance) be determined? What shoeldnchanism of health
insurance funds be like (should there be one ratiarsurance fund or
several decentralised ones)? What should the wagomal framework of
compulsory insurance (organs collecting sourcesyiging training and
education and purchasing services) be like? Isonatirisk pooling (one
unified national health insurance fund) sustainabkbe long run? However,
the main question is whether the inequalities akas to health care can be
eliminated or not in the long run if social sequidn satisfy only a part of
the needs for health care services.

Finally, it can be suggested that no perfect systenefficiency of which
satisfies all actors and one which permanentlyadisp of financial issues
exists in any country. Consequently, there is afvayneed for reforms to
improve the situation but reform attempts are galherburdened with
failures everywhere as, although there are positgealts yielded by health
care (life expectancy is steadily increasing, fdlynmcurable diseases can

>3 |pid. 119.
** Orosz, ‘A magyar egészségbiztositady., 34.
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be cured), the price of modern technology has tpdie from contributions,
taxes and insurance premiums paid by the patiénts.

Some proposals concerning solutions to the issaisgd in respect of
Central-Eastern European countries:

In respect of servicePatient-centred services are needed instead of a
doctor-, intervention- or institution-centred apgeh; the units of health care
services should be organised around patient gr@gsa group of patients
suffering of cardiac insufficiency instead of seggar cardio surgery,
cardiology and angiography).

In respect of service providerServices are highly segmented in terms of
specialism (a cardiologist cannot perform an opamatinstead of a
traumatologist) thus there are not many chancespiace living labour, any
specialism-specific shortage in labour force cascklthe operation of the
whole system.

In respect of ensuring equal access to servitiethe patient could be
informed about how much money he gives to the pigsithrough public
financing, he could get a better picture about wuoeld of salaries with
gratitude money if they could leave the grey zond a&ould appear in
public. Gratitude money as supplementary pay cabadaken into account
as part of public financing, it can only be treatsl part of the private
economy, its legal form is the supplementary fe& garough private
insurance and its price will be calculated by theurance market. Another
possibility is that the publicly financed patientlvances money to the
insurance fund, in other words pays the amountwhaker public financing
directly to the service provider. The provider ssw@an invoice about it, and
then the fund reimburses this amount to the patigainst the invoice.

5. Conclusion

According to the definition given by the WHO, th@evation of the
health system has three social objectives: (1) awvipg the health of the
population, (2) sharing the burdens entailed inedlses and (3) increasing
the satisfaction of citizens. Consequently, healtine can be considered
successful if the health condition of the populationproves and the
difference between the health conditions of thdediint social groups
diminishes simultaneously. lliness restricts pespeitonomy, reduces their
participation in work and increases their dependemchealth care, thus bad
health condition has a direct negative impact enntiobility of labour force,
on productivity and on public expenditure; this ésncounteracted by good

%5 Simon, “The Role and Potential Areas of Applicatif the Co-payment,” 83.
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budgetary policy, institutional reforms and by takiinto consideration
patient right?’ to the greatest possible extéht.

In developed and less developed countries alikalttheare expenditure
has been steadily increasing in the past decidesmain causes are: more
expensive medical technologies (preventive, diatimoand therapeutic
procedures); growing (patient) needs of the pomratbroader access to
services; demographic changes and the change iratioeof supporters to
dependent?’ The income side can keep pace with the expendsideeto an
ever smaller extent e.g. in Hungary the elementssofial security
contribution were rearranged between 1993 and 26@he one hand, the
ratio between health insurance and retirement amgg contributions was
shifted in favour of the retirement insurance ciboiion, on the other hand,
the ratio between employer and employee contribstim favour of the
employee contribution. International surveys concey the disturbance of
the balance consider the ratio between the rolsasd by the state (public)

% Under Hungarian law, every patient has the righin-addition to life-saving
interventions — to health care service justifiedfry state of health and to alleviating
pain and suffering. Patient rights in particula):right to health care, 2) right to
human dignity, 3) right to maintain contact, 4)htigo leave the health care facility,
5) right to be informed and 6) right to self-deteration.

Right to health care means continuous access tpuatkehealth care justified by the
health condition of the patient and complying witte requirement of equal
treatment. Health care is adequate if it compliéth whe professional and ethical
standards and guidelines of the given health servikccess to health care is
continuous if its availability is ensured 24 hoarday by the health care system. In
addition, the patient has the right to choose ttending physician, unless otherwise
provided by law. This right may be restricted imanner specified by law if it is
justified by the professional content, the urgerafythe service or the legal
relationship on which it is based. “Google Privdglicy,” last modified July 27,
2014. http://www.webbeteg.hu/cikkek/jogi_esetek/@z4egeszsegugyi-ellatashoz-
valo-jog

*" Nicholas Barr, introduction tdunkaeppiac és Szociélpolitika K6zép-és Kelet
Eurdpaban, Atalakulas, és ami utana jon, [Labourrkéa and Social Policy in
Central and Eastern Europe; Transformation, and wieacoming after it,]ed.
Nicholas Barr et al. (Budapest: Hilscher Re3zocialpolitikai Egyesiilet, 1995), 13.
%8 The value of the income flexibility in health expiture was determined to be
about 1.5, which means that e.g. in the case ofGDP growth, 1.5% increase in
health spending should be estimated (1970-1994,[é&datintries) see JAnos Kornai
and John McHale, “Eltérnek-e a nemzetkdzileg szoki#é a posztszocialista
orszagok egeészséglgyi kiadasai?” [‘Do heattkpenditures in post-socialist
countries diverge from international trendsXozgazdasagi Szemlesolume
XLVIII, July-August 7-8 (2001): 555-580.

* The increase in life expectancy of the higher nemtf elderly people increases
health expenditures, while the decrease in the earobthe active (middle) class
persons will result in a decrease in revenues.
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and the private side as the solution to the issuedoavho and from what
resources will finance the increasing expenditdreealth caré’ In Central-
Eastern European countries (the Czech Republicvagia, Poland and
Hungary) the public-private ratfd.the proportion of public financing is
85% in the Czech Republic, 66% in Slovakia, 70%aland and 70% in
Hungary. In these countries the health condition tbé population
substantially deteriorated and the proportion @ftestresources decreased
after the political transition, public financingaped to 60-709% But the
key problem is the continuing lack of an overarghirvidence-based
strategy for mobilizing resources for health, whieaves the health system
vulnerable to broader economic policy objectivesd amakes good
governance hard to achieve. On the other hand, &yng a target country
for cross-border health care, mainly for dentakdaut also for rehabilitative
services, such as medical spa treatment. Healthsind can thus be a
potential strategic area for econordevelopmenand growtt?

The issue of health care is treated with aloofiyssommunity forming
organizations such as the European Union. Unliémst that can easily be
determined centrally (e.g. the amount of importydatd the rate of VAT),
the unification of social security contributionsh@alth care taxes would run
into severe difficulties as the development of thiéo between private and
public expenditures are influenced by historicallitions created by socio-
economic developmeft.What the particular countries have in common in
this process is that health care expenses aredshateeen state and public
sources by utilizing existing means, while takingoi consideration the
possibilities and needs of both the state and rtdevidual. Changing the

% Imre Boncz “K6zdsségi és maganforrasok (publivgie mix) szerepvallalasa az
egészseégugyi finanszirozds forrasteremtésében, rmtaféhatd finanszirozas
kihivasai,” [“Public and Private Resources in thadfcial Sources of the Health
System and the Challenges of Sustainable Develoihein A magyar
egészségugy, Tarsadalmi-gazdasagi megfontolasagazati véleménytérkép, [The
Hungarian Health Care System from a Socio-EconoAspect and its Map of
Sectoral Opinions,kd. Bodrogi Jézsef et al. (Budapest: Semmelwessl&i 2010),
56.
®1 The basis of comparing different systems: 1) Whlbects insurance premiums,
e.g. the government or insurance companies difec#y Distribution among
particular financing units or risk pools (resouadcation), its methods: on a per
capita quota basis (a sum specified for one indcitemén) e.g. in the case of
financing family doctors; on a regional basis (rfgiols are made up of persons
living in a particular geographical or administvatiarea); on an insurance basis —
randomly by applying to the insurer; on a diagndsasis: it is a theoretical
é)zossibility rather than a method in practice aspre. Ibid. 67.

Ibid.
%3 pietersSocial Security: An Introduction to the Basic Pijrles 33.
% Boncz, "Kéz6sségi és maganforrasok,” 67.
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ratio between public and private sources is thgdsgdilemma of decision-
making in health policy. The direction of changeatly points toward a
decrease in public sources and an increase intprs@urces, which might
cause severe social problefisNonetheless, the appearance of common
interests and principles at the level of legiskaiio the health systems of the
EU proved to be necessary due to social expectitioith the objectives of
social protection extending to everybody, accesgquality services, equal
opportunities and the enhancement of solidarity.

The conflict between the attitudes of the EU anchddury: the main
emphasis is placed on public health in EU healtlicpowhile Hungary
places the main emphasis on financing primary hezite®’

% |bid. 73.
€ 2006/C146/01, EU COM (2007) 630 final.
67 Vojnik, “A magyar egészségpolitika kihivasai éoptasai,” 7.
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Smart Vehicles on the Roads
Background, Potentials, Risks and Solutions

NAGY, ZOLTAN - NAGY, ZSOLT - SCHLEINITZ ,
| STVAN - VEREB, ANDRAS

ABSTRACT This study presents the impact of infocommunications
technologies (ICT) on the automobile industry with regard to motorized
public vehicles, the technology and information background enabling such
developments, including the potentials when domains with different focuses
(ICT and vehicle manufacturing) meet, the potential risks, as well as risk
mitigating solutions. Taking advantage of the diverse professional
backgrounds of the authors, legal concerns also appear in addition to
technical and information-related aspects.

KEYWORDS ICT law, connected cars, telematics systems, 0T, smart
technologies

1. Introduction

ICT, without exaggeration, has become the most notable and most
relevant industry of economiésind the impact IT has on everyday life and
the development of other sectors is unquestionable. This development,
taking very short time and being similar to motorization in its significance,
has added new tones to the meaning of words like “intelligent” and “smart”,
which have become common attributes of a broad range of devices partially
or entirely controlled, monitored and managed by infocommunications
technologies, featuring added functionality, and new levels of quality and
capacities. The heavily technology-oriented public vehicle manufacturing
industry, living under the pressure of ever renewing public demands and
consumer expectations, cannot say no to implementing ICT results, and
connecting devices and systems has opened up new perspectives in the fields
of vehicle operation, traffic, as well as the logistics of personal and cargo
transportation with the potential to increase efficiency. Technological

! The European Union, considering ICT as one of the key drivers of economic
increase, shares this opinion. See more in Communication from the Commission,
Europe 2020: A strategy for smart, sustainable and inclusive grbtatich 3, 2010.
(Brussels).
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development, however, comes at the price of neeatirand vulnerabilities
imposed on users, which need to and can be handieg IT and legal
apparatus.

2. What Makes a Smart Vehicle Smart?

You can find news in the media about the develogsehautonomous
self-driving vehicles and connected cars every ddys study primarily
focuses on the connected car approach, albeit @ukowms, self-driving
vehicles also feature way many interesting poten#iad possibilities worth
investigating as well as technical, IT and legatyb@rities. Such vehicles
are yet to mature or, more precisely, their petietrais currently limited
owing, among others, to the lack of regulative fearmarks. And this is not
expected to change over the following 5-10 yeavssitering the specifics
of the automobile industry, the length of developimeycles, regulatory
requirements and consumer habits; at least withrdetp public vehicles.
Narrowing the scope further, this paper focusepublic vehicles.

The phrase “smart vehicle” as a tech jargon or diospecific term is,
many times, used as a synonym for connected vehictes, buses, trucks)
in both media contents and specialist literature, Wowever, believe the set
of smart cars is greater than that of connected, caince each and every
vehicle capable of providing interactive online geation (or data
connection) is smart. At the same time, there aeicles (for example,
many of the mentioned autonomous self-driving carsich use advanced
ICT as part of their normal operation (because, édsample, certain
processes and controller parts are driven and neanlag smart algorithms,
making them capable of controlling themselves airtown), but not to
connect to the external world or the ICT tools thiver has — that is, they
are apparently operating in offline mode.

It is important to note that using information teology assets in
vehicles is neither new, nor extraordinary. Contmaits have been driven by
software for decades, which sometimes needs upgi@den you visit the
repair shop, and the engineer installs softwane, metworks connecting
vehicle parts transfer signals and data. In-car nconication has been
around since the 70s; however, the volume and c®xtpl of
communication used to be much-much lower in thdyedays. Today’s
typical car offers numerous functional, safety @odvenience featurgso
drivers and passengers, which are operated by 8 ofiadectronic controls

2Hereinafter this category is referred to as coretbcars.

% without limitation, engine fuel supply, fuel compsion, ignition, transmission
chain, clutch, steering, braking, ABS, various #izdr systems, tyre pressure, air
conditioners, alarm systems, car audio, lights¢tate windows, mirrors and even
seat adjustment systems are all controlled by releicts.
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communicating with each other, and many times tratti®g signals which

can also be interpreted using IT tools. While coligr and signal

transmission systems and transmission channelsl ¢muktentralized in the
vehicles of the 80s, and signal flow could be featiéd using point-to-point
connections, today’s vehicles and tractors, moneotrailers and special
machines feature distributed controller electromiod meters of thick cable
bundles, due to the large number of such elememntslee large complexity
of the processes supported. The complexity of taskahich these systems,
called automobile applications, are responsiblesii@htly yielded complex
information exchange and complex data connectiapslge of facilitating

such information exchange. The different functidies are, moreover, often
related to different data formats, data volumesgegation and consumption
frequency and bandwidth demarids.

Communication over dedicated data connections aoitht-po-point
connections became incapable of managing dataféranseven moderately
complex control systems, and was replaced withakéns systems. Bus
systems, however, also proved to be incapable ofinge increasing
communication load at an acceptable speed, andrapedy handling
communication failures. Bosch GmbH decided to designew bus system
and network protocol in 1983 to address these prodl Its CAN
(Controller Area Network) protocol was completed1®86, and it became
industry standard in 1991Today’s vehicle may contain multiple CAN
buses, serving as a communication platform for asma& controllers and
Sensors.

CAN, also used in industrial automation systems, imessage-orientéd
event-driven multi-master protocolwith support for a round-robin
information exchange scheme, featuring reliabkxifile and fault-tolerant
broadcasting. It handles conflicts consistently amdbrder of priority to
ensure required, even real-time, data communicatisithin the vehicle.
CAN, in addition, enables nodes to submit so-catlliest-reply or query
messages, which — beyond facilitating event-dridata exchange — ensures

“ Differences are apparent not only in the functitimalf automobile applications,
but in transmission speed as well: a system tratiamisignals for real-time
intervention needs, evidently, a different level fndwidth than an application
responsible for some static functions.

®See the 1ISO 11898 standard family

® The message-centric nature means that the ordees$age transmission over the
data bus is solely determined by relevance of tiferination conveyed in the
messages. Priority is composed not only of paditipnodes, but also labels
indicating message priority.

" Multi-master design means that nodes are peersutithierarchy, each node can
transmit messages on the data bus, provided thiat dwvailable, autonomously,
without the help of other nodes. Failure of nodessdnot block the operation of the
entire network, only impacts its performance.
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that a node (control unit) can request informatitom another one. The
network architecture is designed in such a way thdbes not need any
central control unit to operate. Nodes are conwkgi@ the bus, which is an
electric circuit consisting of a pair of wires, effe of detecting and
remedying data transfer errors caused by electroatagnoise. Its high
reliability, suitability for real-time systems ands exceptional cost
efficiency all helped the penetration of CAN.

The CAN protocol is an important underlying teclogy for smart
vehicles, including connected cars, just as theo$efevices capable of
decrypting communications transmitted over CAN,epftencoded in
different ways by different manufacturers and iffedent models of the
same manufacturer. A similar, yet more restrictedut®dn supporting
relevant vehicle communications is OBD (On Boarddbiostics}.

OBD has also been around for decddésis the result of the need to
manage vehicle equipment and parts, electronicainected to vehicles’
central units, relevant for emission. Many-generatOBDs became the
primary error diagnostic interface of vehicles, soping detection and
continuous monitoring of error symptoms relate@¢@onected equipmerit,
direct or indirect storage of error codes, creation of snapshotsmtestual
parameters and later access via a diagnostic camneiving feedback to
the vehicle driver and mechanics and, from the @etkration, activation of
the emergency program and operative functions dtept the engine. OBD
is not suitable, or it is suitable only at the priof strict limitations, for
displaying real-time information, and thereforésigenerally considered not
so smart as CAN, featuring fewer options for mamiigp and intervention.
Advantages include, however, simple access to daththat information on

81t would be more precise to use present time rgimeg CAN technology is used in
more and more domains, from medical and healthel@etronics, through robotics,
to building automation.

° For an overview and comparison on how the twotgnis can be used in vehicle
IT, see: Zsolt Szalay, et alCT IN ROAD VEHICLES- Reliable vehicle sensor
information from OBD versus CAN, Models and Tecbgiels for Intelligent
Transportation Systemiine 03-05, 2015. (Budapest: MT-ITS)

%1t has been mandatory to use the first generatfcheosystem in the USA since
1988, and since 1996, each vehicle released ficteafywhere in the world must be
equipped with an OBD connector.

1 OBD is responsible for health monitoring of theldaling processes and systems:
combustion process (whether combustion is triggereatalyzer activity, meeting
rules in the compound mixing system, lambda prabegden detection), operation
of the secondary air system, leakproofness of #pour prevention system, as well
as the real operation of the exhaust return system.

2 First generation OBDs store error codes in the mmgrob the electronic control
unit.
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operation errors of the connected systems cantbewed relatively simply,
without any special engineering knowledge.

The presented system components are responsibiedking the data
content in vehicles available, transferring thos¢adwithin the vehicle to
connected control units and interfaces, to makevidilable to access
operational sensors of the smart vehicle or comdecar, retrieving, storing
and pre-processing data measured by those semsorsell as providing
means of intervention and reaction for the dritbe vehicle, mechanics,
smart traffic infrastructure and other vehicles.

A data transmission and communications channel lit&oig
transmission of relevant data retrieved from thesses to external parties
outside the vehicle is also essential for the cphoé connected cars, real
smart vehicles and interoperating systems. Estabfissuch connections
would not have been possible without the recentdenddevelopment
providing hardware or software gateways capableooinecting networks
and performing data format conversions; or withtheé developments in
wireless, mobile and satellite data transmissiba, genetration of ICT and
appearance of new-generation technolobiethe increase in network
bandwidth and coverage, and the developments inhiMad¢o-Machine
(M2M) data connections facilitating active commuations between
machines. Smart vehicles actively communicate \iligsir environments,
and therefore smart vehicles belong to one of Thenéga-trends of these
days, the phenomenon of Internet-of-Things (loT)omniain-specific
language uses the terms V2V (Vehicle-to-Vehicle)2l (Vehicle-to-
Infrastructure) and 12V (Infrastructure-to-Vehicl) represent the concept
of M2M data connections.

Telematics is a frequently used term in the worfdsmart vehicles.
Telematics actually refers to the combination ofalid telecommunications
tools. Vehicle telematics includes all technologigntioned as components
of the connected car approach, from the individigsors mounted in the
vehicles, to the electronic infrastructure supmpgrtdriving, including the
data transmission channels between those componentshort, vehicle
telematics represents the concept of IT-driven robrengineering. Many
prefer to annotate vehicle telematics as an igestii transport system (ITS).

Telemetry and telematics are different things:nedery includes all data
collector, transmitter and presenter systems wioigfanize measurement
devices and control units into networks, manageotemolume (quantity)
measurements, and launch processes based on nmastse

Intelligent Transportation Systems are typicallyidied into three layers
in the specialist literature: the vehicle itselftélligent vehicle systems
(IVS) primarily focusing on road safety); ITS1 ssis responsible for

3 Though data could as well be transferred over 4@ laFE networks, such data
(consisting mainly of geolocation data) is currgmgipically transmitted over GPRS.
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information transmission (basically including commuations of vehicles
conducted with each other and GPS devices); antT 8 systems with the
purpose of efficiency optimization (when vehiclesmenunicate with some
central unit, too}?

The concept of Intelligent Transportation Systempigsent in the
normative documents of both European Union and Hrag regulations.
Directive 2010/40/EU of the European Parliament ahthe Council on the
framework for the deployment of Intelligent Trangp8ystems in the field
of road transport and for interfaces with other e®df transport was
approved and published on 7 July 2010. The diredtieclares that traffic
control, mobility management and the connectionvben various transport
modes (multimodality) benefit the most from intgdint transportation
systems including traffic infrastructure, vehiclasd users. The EU views
ITS as a collection of advanced applications irgégg IT and
telecommunications technologies into transportatidemning in order to
help improve the safety of road transport and tlbility of passengers and
cargo, reduce the environmental footprint, effidigand effectively achieve
goals of transportation, as well as achieve top!leacial or economic goals,
such as effective operation of internal marketsnmetency increase and
increase in employment. In addition, the EU listéew applications and
connections as focus areas within ITS — these dlechpplications related to
optimally using road transport, traffic and trairdl data; the continuity of
traffic and cargo control services; road transpsafety and accident
prevention; and finally applications related to wecting vehicles to
transportation infrastructures.

The mentioned directiveon the framework for the deployment of
Intelligent Transport Systems in the field of rdeehsport and for interfaces
with other modes of transport has been implemernitedHungarian
legislation in the form of the NFM (Ministry of Nanhal Development)
Ministerial Decree 48/2012. (VIII. 23.Jabout general conditions of
development and operation of intelligent transpydtems and services, as
well as about their interface to other transportlesd® The decree took the
definition of ITS and the set of focus areas ovemf the directive without
any changes. According to its wording, the purposdTS services is to
inform users to support their safety, efficiencypmfort, as well as to
increase the ease of travelling and to harmonifierdnt transportation
networks.Pointsa) to k) of Article 4 of the decree specify reguirents of
ITS systems, with points a) and b) having relevaimcéhe scope of our

14See: Nikolett Pézsa and Piroska Ailer and Balaesndséni and Laszl6 Palkovics,
“Kdzlekedési rendszerbe integrélt alternativ jéhajtasok” A joVW6 jarmive 1-2
(2011): 6

> The study focuses on the relevant Hungarian andrdgjulations. The acts and
decrees mentioned in the study are sources of Hiamgaw.
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study. According to these points, ITS systems skapport decreasing
traffic congestions and emission, as well as suppwreasing energy
efficiency, a higher level of safety and protectiand, finally, they shall
support cost optimization. The legal standard tescbn the most relevant
legal aspect of connected cars, also discussedristady, the concerns of
privacy. Article 6 (1) declares that the so-callefb Act, Act CXIl of 2011
on the Right to Informational Self-Determinationdaon Freedom of
Information, as well as Act C of 2003 on Electro@iommunications shall
govern data controlling related to ITS applicatieamsl the operation of ITS
services.

3. Possibilities and Areas of Use

Possibilities in the phenomenon of 10T as well astélematics and
connecting vehicles to networks may revolutioniaad transportation. The
current relevance of connected cars as an areawdlapment is clearly
reflected by the fact that apart from fleet managetnproviders inherently
present in the market (TomTom Telematics, MiX Ted#ios, Fleetmatics,
Qualcomm), big automobile manufacturers such as BNDa&imler, Bosch
and Continental; big telecom players like Vodafohesystems, Telefonica
and AT&T,'® as well as IT giants like IBM and Google are agijMooking
for entry points into this market. These initiaByaisually relying on V2x
and x2V communications platforms, have not yet cama breakthrough,
and, up to date, typically focus on geolocation sgmbties and basic
telematics services. Current developments are aiméd measuring
relationships between fuel consumption of integ@hbustion engines and
driver behaviour, at measuring emission, at progjdentertainment and
convenience features (collectively called infotagmt), at property safety
systems, at fleet management, at insurance bouadtt@l vehicle use, as
well as at traffic control.

The following provides a short selective overvieWtle possibilities
found in smart vehicles and telematics, as welbfathe potential areas of
use. It is important to note, connecting to IT&as$ an exclusive privilege of
owners of brand new vehicles with factory suppast €onnecting to
networks. There are numerous devices, softwareadgarithm using the
discussed CAN and OBD technologies to enable vehiaf previous
generations and vehicles of current generatiorgrigduilt-in interfaces to
be connected to networks. Such vehicles are cedledfit connected cars.

Warranty concerns are of central importance in ¢hse of retrofit
systems, and may also influence the penetratidgheofechnologies. Usually

®see Telefonica Connected Car Industry Report 2014,
http://pressoffice.telefonica.com/documentos/Telefa_Connected_Car_Report_D
igital_Version_2014_FINAL.pdf accessed July 28,201
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the two forms of warranty, one implied by regulasand the other based on
the liabilities undertaken by vehicle manufacturersdistributors in the
corresponding agreements, exist parallel to eadterofor consumer
durables, which include vehicles, and represemifssgnt value with regard
to the maintenance and repair costs of vehiclesorAabile manufacturers
often view warranty as a sales incentive, and wayrhabilities are usually
subject to a fixed term or mileage. Authoritativegulations declare that
warranty providers (the manufacturer or distribygooviding such services)
are exempt from their warranty liabilities, ontee failure, error or other
fault is proved to have been generated or to hagppeared after proper
performance of the agreeméhtFailures resulting from post-purchase
changes made to vehicles are, evidently, failureserated after proper
performance. In addition, warranty statements auocchase agreements
typically include provisions explicitly stating thahanges made to vehicle
equipment shall be considered as intervention rbgdbe beneficiary of the
warranties, and as such, such changes terminateaaicel warranty.

Devices pluggable into the OBD connector and capahbly of reading
data shall not result in the mentioned warrantyuess however the
beneficiary may be required to certify by providisgme proof that the
device in question, mounted after purchase, ispaloke of influencing the
operation of the vehicle or performing control eregring interventions.
Making use of vehicle sensor data available onGA& bus, though more
complex, offers more advantages and higher qusdityices. CAN data can
be retrieved by wire tapping the cables of the laml decrypting
information. Cutting cable coverings, however, waésult in loss of warranty
in most cases, which most of the connected carfaate providers will not
undertake or take over. There are, however, teahwiorkarounds making it
unnecessary to take the risks. You can find colesstlevices on the market
which can retrieve the information conveyed overhres without the need
to cut cable coverings.

These have made basic telematics services (ingjultioation sense,
vehicle tracking, route planning and fuel consuoptinetering), which we
can call first generation applications for conndotars, broadly available.
Applications designed for the same set of goals rhay significantly
different from each other, and there are, of cquerge differences in the
quality and feature set of services and devicewdmat telematics service
providers, their services and the devices.

The benefits of connecting cars to networks hawenlést realized by
organizations, providers and logistics companiesrating multiple vehicles
and fleets, and therefore the penetration of sysitems is currently the
largest in these segments. Providing basic lewelices is a fundamental
requirement against almost all fleet managementesys Location sense

"See Section 171 (1) in Chapter 6 of the Civil Code
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and vehicle tracking primarily serve purposes detyaand security, the
purpose of protecting expensive vehicles and, mate cases, the cargo
transported. In addition, such systems also helpntoease the driver’s
safety, and to locate the vehicle quickly in calsersergency.

Cost-effective vehicle operation is a key to prawd competitive
services. Two key drivers for cost-efficiency iraéu optimizing fuel
consumption and careful planning of routes and teaance. Fuel
consumption evidently depends on several factorsase of connected cars,
influencing driver behaviour (eco-driving) is to Hwghlighted, which
promotes efficient and environment-friendly drivingModern mobile
communications technologies, mobile phone penetratind the mass
appearance of applications, often being platfordependent, made eco-
driving applications easy to access for driverst &single smart application
can be efficient enough, though: efficiency alsguiees the ability to
communicate with that specific vehicle and recatgedata, as well as to
process and evaluate current vehicle attributeedn time’® Precise and
unbiased remote measurement of fuel consumptiaio ullilitre precision
and adjusted to workflows can also support valuteddfeatures for fleet
operators, such as diminishing or eliminating clearfor fuel manipulations,
or calculating driver bonus-malus. Fleet operatans use telematics relying
on certified devices to make decisions based otifiedr measurements in
their role as employer, according to employmenteso&uch telematics and
the underlying certified devices, in addition, eealegislators to simplify
regulation on tax relief, set forth in Section 7 &gt CXVII of 1995 on
Personal Income Tax.

Optimizing transport and route planning, schedaled cargos comprises
fundamental transport engineering and logisticskstasConnected car
technologies can support such tasks by means ofidimg information
services. It is easy to understand the importarfceptimizing essential
social services like patient transfer and pubbBms$port. Connecting vehicles
to networks, performing automated dynamic priagitian and assignment of
transport tasks by algorithms using real-time dagtting to know free
capacities, as well as current and precise heattna@h vehicles directly help
to protect the lives, health and economic interebtstizens. Connected car
technologies obtain real-time vehicle health dadenfOBD and, primarily,
the CAN bus, and evaluating such data enables sedbiglanning of
maintenance events, as well as early detectionea prevention of failures.
Vehicles will be able to automatically report fags to repair shops in the
future, requiring no human interaction, and uponcsyonizing with other

8 Really effective and fuel-saving driving dependsseneral factors. In addition to
current vehicle health, the vehicle’s current massyironmental factors and
pavement quality are also to be considered, jistthrottle intensity, suitable gear
ratio and gear, and braking intensity and mode.
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devices of the driver, they could even schedulesisieto the repair shop for
the required operations, and they can autonomoesigcute all the
paperwork like filling out technical certificates.

Optimizing fuel consumption influences the leveleshission, on which
vehicle diagnostic solutions primarily rely. Conteztcar technologies make
it possible to unbiasedly measure individual emissievels of vehicles.
Another possible area of application consists @ptile driver assistance,
accident prevention and situation analyzing systevhgch could collaborate
with onboard safety electronic units to detect aitins or patterns
threatening with an accident. In addition to sufipgr safe driving, a
potential commercial application of the connectadapncept would support
the penetration of the so-called pay-as-you-dmgsiiance policy.

A trivial area of application is to push in-car em&inment units
(infotainment systems) one level smarter by makirigrnet content (web
radio stations, video streams, connected media aihdr contents) and
mobile apps similar to those on mobile communiceidevices available.
These units in future vehicles will, presumablypgort not only quick
access to information, but they will also advanzdhie role of a wireless
communications centre of the vehicles, and they lvdtome fully featured
extensions of the mobile devices of the driver dredpassengers, as well as
the primary voice command interface of vehi¢fesDevelopment of
infotainment systems may, in response to changimgumer habits and the
increased value of being able to personalize the egperience and the
vehicle, help connected car technologies to becoime popular and more
broadly available.

Infotainment systems and connected car applicati@msmitting in real
time the data of sensors detecting vehicle damagedailure likely to have
been caused by accidents can provide feasible mordiging scenarios for
the concept of e-call systems, automatically itifich emergency calls in
case of accidents. The final version of COM (2033p, Proposal for a
Regulation of the European Parliament and of thenCib concerning type-
approval requirements for the deployment of thelle@Gaehicle system and
amending Directive 2007/46/EC of the European Bemint and of the
Council on establishing a framework for the appt@famotor vehicles and
their trailers, and of systems, components and ragpaechnical units
intended for such vehic@sdecided that, starting from October 2015,

¥ This was the specific area of application stimuigtbig mobile communications
platform vendors (Apple, Google) to enter the segnamd to develop their vendor-
independent platforms.

2 Directive 2007/46/EC of the European Parliament aridthe Council of
September 5, 2007 on establishing a frameworkHerapproval of motor vehicles
and their trailers, and of systems, componentssaparate technical units intended
for such vehicles (Framework Directive)
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constituent systems, parts and independent tedhoiraponents of new
passenger cars and light commercial vehicles sutgebe directive, and for
which the required activation mechanism alreadystexican only be

registered, sold and merchandised in the membéesste the European
Economic Community if containing the e-call systdmcall systems not
only indicate the event of the accident to the iadifEuropean emergency
call centre, but also provide a minimal set of infation, such as the
location and time of the event, and the informatitascribing the vehicle
type. In order to give expression to the importaoterivacy, the directive

requires technologies facilitating protection forivate information and

personal data to be integrated into the e-callesystvhich protect users to
the required extent, and provide eligible guararstgainst monitoring and
abuse.

Furthermore, connected car technologies can sigmfiy help route-
planning systems relying on traffic informationstier the development of
real-time and multimodal traffic information sereg; support authorities
taking measurements on the scenes of transportdtimpections and
investigations), and make it possible to measureraipn efficiency of
specific superstructures and adapters.

4. Challenges

Just as with all IT-based technologies, managingatls ICT systems are
subject to shall be discussed in the case of coadears. From the aspect
of IT security, connected cars are similar to induscontrol systems.
Telematics systems, networks and the data collepedessed, stored and
transmitted in and by them shall, similarly to itonal” IT devices and
networks, be protected against illegal physical lagital access, intentional
and accidental manipulation, dismissal and damage manipulation,
dismissal and damage caused by technology failures.

Complexity of telematics systems, the unbalancedllef protection of
vehicle systems and infrastructure components itotisyg the system, and
the expectedly large number of vulnerabilities pgapwperating systems,
applications and their vehicle versions will be jeabto increase the risks.
According to press releases, vehicles are no mateged against hacking
and sabotag€.Observing what happens in the world of smartphottes,

“LNews reported in July 2015, two IT experts coukktéhe control over a vehicle
of a USA manufacturer via wireless channels andtgianfotainment system, while
the vehicle was in operation. Without diminishinge tpotential threat targeted
hacker attacks against vehicles generate, it isoitapt to note that only little
information has been made available on the circamtgts of this specific attack.
For example, it is unknown whether attackers maue ghysical contact with the
vehicle, accessed its OBD system or CAN networlplaced any device helping the
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world must be prepared to stand the attack of gBusnd malwares

specifically targeted at intelligent vehicle sysgemDevelopment and

penetration of connected car technologies, as agehow personal IT and
mobile communications devices are used forecasftfuitiare users (drivers)

will be able to upgrade the firmware of their vééscover the air on their

own, to install required fixes and patches, anthstall various applications

to personalize their vehicles. Missing to updatstays (whether or not
caused by user negligence), the fact that manutastumay sometimes

release new generation systems before they argereriough to be released
just to stay a leap ahead in the competition, trapatibility and system

issues caused by updates all come at the prideedpearance of potential
vulnerabilities already well-known in the world Iaf.

Today’s car thieves typically use notebooks to lsgpalectronic alarm
and protection systems, therefore vehicle eleateoand control units are
strongly recommended to be protected, primarily fmoperty security
concerns, since the control units of some car makasbe manipulated via
the OBD, using the corresponding manufacturer cbotrdes’

When it comes to aligning different technologiesl @evices, issues of
compatibility (the ability of the connected devickes co-operate properly
without modifications) and interoperability (mutuglermeability and
capabilities of data exchange) often arise. Witlyard to hazardous
operations and road safety requirements, espediallthe case of self-
controlled systems, all such issues must be braeghtresolution for cases
when vehicles connect to external infrastructuiidgs may, however, lead
to situations when users and designers, similarithé practice common in
industrial IT systems, choose stable, but many dirnatdated software
versions.

Warranty aspects have already been discussed istuldg; however, a
more important concern attracting our focus in ttese of smart cars
consists of the legal institution which may infleenthe penetration of such
technologies. For systems involved in or affectgdthe controlling or
processing of personal data, the top priority issugrivacy>> Act CXIl of

attack in the vehicle. It is, however, suspiciotlst infotainment systems are
usually not connected with other systems of theicke$, and especially not with
their transmission chains.

2 For further information see Andras Szijj and LeleeButtyan and Zsolt Szalay,
Hacking cars in the style of Stuxr{Budapest: Budapest University of Technology
and Economics, 2015) accessed December 10, 2015,
http://www.hit.bome.hu/~buttyan/publications/carhimckHacktivity-2015. pdf

% About the privacy issues of connected and automsmuars see Dorothy J.
Glancy, “Symposium, Privacy in Autonomous Vehicle§2 Santa Clara Law
Reviewl171 (2012) accessed December 11, 2015,
http://digitalcommons.law.scu.edu/lawreview/volS24/3
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2011 on the Right to Informational Self-Determinatiand on Freedom of
Information (Info Act), defines personal dada data which relates to the
affected person, or from which conclusions conecgymatural entities can
be drawrf* Various kinds of personal data may be generatethglwehicle
operatior’> therefore privacy rights should be enforced fonigtes which
can be bound or related to the person in queshibthe case of extensive
intelligent transportation systems, especiallylia tase of re-selling smart
vehicles, another concern is the loss of rightdapang to controlling
personal data and the enforceability of the righohlivion. ITS systems are
practically systems facilitating automated datating, and therefore the
information security provisions of Chapter 6 of thé& Act are applicable;
that is, each and every technical and organizdtimeasure shall be taken
which is required to ensure data protection, withcsal regard to the actions
listed in Article 7 (3) of the Act. The relevancé mrivacy has also been
realized by the EU, and Directi&10/40/EU, discussing IT8geclareghat
anonymization of data shall be stimulated as acjpie respecting privacy.
In case of privacy and data protection concerretedlto ITS applications
and services, the Committee shall request the apiof the European Data
Protection Supervisor or, with regard to processpegsonal data, the
Working Party® - established by Article 29 of Directive 95/46/E@ the
protection of individuals with regard to the pragieg of personal data and
on the free movement of such data - focusing omptbtection of individuals
within aspects of processing personal data.

Another concern in addition to privacy is the issferesponsibility?’
Vehicle operation is classified, according to theilCCode of Hungary, as
an apparently hazardous activity, while the vehittelf is equipment
performing hazardous operation. Damages and lossesed by vehicle
operations are provided for in Section 6:535 of@idl Code. Section 6:536

and William J. Kohler, and Alex Colbert-Taylor, “@ant Law and Potential Legal
Issues Pertaining to Automated, Autonomous and €cted Vehicles,”31 Santa
Clara High Technology Law Journa@®9 (2015) accessed December 11, 2015,
http://digitalcommons.law.scu.edu/chtlj/vol31/is31/

#See Atrticle 3 of the Info Act

% Vehicle electronics systems measure, for exampke,vieight of passengers in
order to properly activate emergency response sgsteuch as airbags. The most
evident personal data, however, is the locatiath@fpassengers.

% Working Party 29, named after the article esthbiig it, is an independent
advisory, expert and consulting body committed totgrting individuals with
regard to processing personal data. The body edesssolutions to develop the
authoritative field of law.

27 About the liability aspects of connected cars Skxander P HerdR2DFord:
Autonomous Vehicles and the Legal Implications afyMg Liability Structures
(ExpressO, 2013) accessed December 11, 2015,
http://works.bepress.com/alexander_herd/1/
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(1) sets forth the operator party, i.e. the pamryfgrming the apparently
hazardous activities, is the one in the interestlodm or for the benefit of
whom the hazardous operation is conducted. Thakesponsibility shall be
taken by the operator under the governing law, df/¢he vehicle makes
decisions partially or entirely in an independentl autonomous manner.
Operators may claim compensation for the damagele@sgbs related to
autonomous vehicles against the manufacturer ailisor according to the
general provisions of the Civil Code. Thiability of manufacturers and
distributors shall be extended to the IT securdynpliance of systems, as
well losses from failure to comply.

V2x and x2V systems are governed by telecommuiicatiegulations,
similarly to other telecommunications systems. slita rather interesting
guestion, unfortunately extending beyond the scopehis study, how
consumer rights pertaining to telecommunicationwises and measures
related to national security interests can be esfbrwith regard to ITS
systems.

5. Summary

Applied ICT and telematics open up new perspectivesd add
significant values for automobile industry playeFhe concept of connected
cars, building on several-decade-old technical &mmehts, combined with
implementing state-of-the-art IT developments carubed and applied in a
wide variety of areas, and it produces competiideantages for its users
even in its current form, considered not yet matunesome respects.

Technological development implies great possibiitibut at the price of
material risks, for which technical, IT and legasponses have already been
worked out in part. The long-awaited revision af/acy regulations by the
European Union, and the approval of the new, tedgyeindependent
decree may make a clean slate for connected cdrsemeral other areas as
well.
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Declaration of death procedures initiated by
Holocaust survivors after World War Il in
Hungary

NATHON, NATALIE

ABSTRACT The paper deals with an overview on the death declaration
procedures initiated by Holocaust survivors after World War Il in Hungary.
The analysis of that type of civil procedure will concentrate on the relevant
regulations, case-law, the relevant legal literature, publications and
guidelines in force between 1945 and 1948.

KEYWORDS Hungary, World War Il, 1945-48, civil procedures, death
declaration procedures

1. Introduction

Every war has its victims, its losers and winners, but World War I
(WWII) was unique from several points of view; the human loss and tragedy
is still unbelievable, even after more than seventy years. The end of war
generated a relief worldwide, but the difficulties, changes, troubles and the
chaos just started in Western and Eastern Europe. And problems always start
with judicial procedures.

In 1945, the reconstruction of Hungary, that of its political and economic
system, the establishment of the rule of law and the revival of the judicial
system meant a long process, which finally couldn’t reach its goal. The aim
of the present study is to give an overview with relevant cases of a particular
type of civil procedure, which was frequently initiated between 1945 and
1948 by Holocaust survivors, they were the so-called procedures of death
declaration. Those “less” interesting and spectacular procedures were very
important in the daily life of the survivors and until now they have not been
researched thoroughly in Hungary yet.

It should be noted, that many of the civil procedures which started in 1945
lasted until 1953 or were closed even later,they haven’t been resolved at

! Reading these cases we can not only have an idea about the on-going litigations of
that time but also of the several unsolved problems regarding personal matters and
legal status well after the war ended, sometimes more than ten years passed and the
cases had not been solved. This long period of time impeded the start of a new life
and extended the grief. An interesting example is case 20/633/1957 (June 27 1957,
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all: those procedures were constantly confrontetth wew regulations, new
laws and new policies, and we should not forgeugabiine general negative
public opinion and attitudes which impacted thosecedures either.

2. Jewish Holocaust survivors and Hungary’s attitue
towards them

The Hungarian Holocaust was survived by 260.000X85 Hungarian
Jewish citizens of the approximately 840.000 citizdiving in the enlarged
territory of Hungary between 1938 and 1945, thatisut 60% of the Jewish
population perished during WWII, 40% of the popigdatin the capital
(Budapest) and 79% in the countryside. Accordintheocensus of 1945/46
the Jewish population amounted to 165.330 persons.

Already in 1944, the provisional government deaatee abolition of all
legislation concerning Jews, and consequently orcMa7, 1945 the Prime
Minister's decree 200/1945 was adopted, which regeall anti-Jewish
legislation enacted during the Horthy era (1920-44) addition to re-
establishing civil rights and legal equality of tldews, the government
adopted several laws and decrees to amelioratesuhgvors’ economic
condition. It mandated the return of propertieschsias shops, offices,
apartments, and personal belongings; under cestainmstances they could
have had reclaimed agricultural lands and forestgell.

All regulations and decrees that have been paseed the liberation of
Hungary are plenty in number; some 200 differer@sonave been published
in the Official Journal “The authorities concerned met considerable
difficulties in the practical application of thesegulations called forth in
order to repair grievances caused by fascism. Tiffieulty of getting a
survey of these decrees has become unsurmountesbléoy those in whose
interest they have been passed: persons that leddeported or as slave-
laborers’ return from captivity — whereas the pweavas to restore these
people to their rights?.

Survivors, deportees and family members of theedsed wished to
continue or restart their life as soon as possiliey wanted to participate in
the rebuilding of the country and help its recamsion, but in the meantime
they also wanted to restore and revive from thearesnwhich they had lost:
their life, their profession, and their propertigsorder to succeed in these, a

In: A Magyar Népkoztarsasag Legfélib Birdsaganak irdnyelvei, 1988) which
concerns litigation between neighbours on the coosbn of a new house. The
description of facts starts as follows: ,in 195@ tblaimant built a house on the
disappeared husband’s land — while the husbandnbadeen declared dead yet
(..

% Letter from Dr. Andrew Friedmato the American Joint Distribution Committee,
Re: Declaration of decease and legacy decréasuary 8, 1947.
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long way and a painful road waited for them, withraany difficulties and
obstacles as it is imaginable.

3. The procedures regarding the declaration of deét

Declarations of death have always been considemedxaeptional and
merely subsidiary method of legally ascertaining astablishing a person's
death. The death of a human being ordinarily oceunder circumstances
which enable other persons, and especially theoapjpte authorities, to
establish death with logical and legal certaintpwidver, especially the 20th
century created a new situation and as a consegueeriegal uncertainty.
After World War Il, declarations of death, formerfn exceptional and
extraordinary method of legal casework have becamen unprecedented
manner, the means by which the deaths of millidnzeople are established
and the legal relations and interests of otherionidl ascertained. Responsible
for this trend are the total war with its air raatsd mass killings and the fury
of totalitarian governments, which have often cgned their opponents to
the fate of concentration camps, mass deportatidmaass exterminatioh.

After WWI the huge number of fallen soldiers raisseveral legal
questions, as no previous laws and case-law wexidable, and declaration
of death procedures due to war had never beeatgtti The war established
a mass procedure from a rare type of procedurerente only precedents
were the procedures held after the Franco-Pru§gemof 1870-71. It should
be emphasized that those procedures were masiliyary procedures
initiated by the family, the Red Cross or otherglétermine the death of a
soldier.

The rules laid down at the beginning of the 20thtesgy, the influence of
the Germar,Austriar? and French regulations, and the laws publisheat aft
WWI, as well as the case-law were applicable dfgzt5 as well, this is why
we shall recall this period to understand the pdoces held between 1945-
48.

Those procedures for the declaration of death migdopdial importance
in connection with matrimonial relationships, thetetmination of the legal
status of legitimate and illegitimate children, tblarification of the land

3 Andrew Friedman, “Declarations of Death - A Newetmational Convention”St
John’s Law Reviewolume 25, Issue 1, (December 1950)

* Germany was the first country which recognisedithgortance of a special legal
instrument that regulates the declaration of dgathicedure in wartime. Its first
promulgated law was the Bundesratsbekanntmachurey die Todeserklarung
Kriegsverschollener vom 18. April 1916.

® Austria promulgated its law on March 31, 1918 (@ediber die Todeserklarung
von in dem gegenwartigen Krieg Vermidten vom 31.raM#918, RGBI. Nr. 128,
nebst der Verordnung vom 8. April 1918, RGBI. N34
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registry situation, the determination by a Courtbgr an authority of the
pension (military or civil) of widows and estimatiof children allowance.

In 1945, at the end of the war, the number of mggiersons in Europe
alone amounted to several millions. Many of thesst their lives in the
course of military actions and air raids, but atvasnber were victims of the
anti-Jewish extermination policy pursued by Germang its allies. Mainly
because of the experience of WWI, many countrieséhaeady legislation in
force under which missing persons could be decladedd, but the
specificities of the war obliged the countries, liming Hungary, to
continuously amend their existing laws or repldezlaws by new legislation
in order to enable these countries to cope withuhgrecedented state of
affairs brought about by the events of 1939 to 1945

4. The rules, norms and principles of the procedure
regarding the declaration of death

The Hungarian material and procedural law of dekstlaration had two
legal sources: Law I. of 1911, §§ 732-74Baw of 1911), and decree No.
28.000/1919 of the Ministry of Justice on the deatian of death of those
who disappeared during the war. Decree No. 28.80@1(Decree of 1919)
is considered as a special legal instrument angpplementary regulation: it
is applicable only to those (soldiers or otherwdstermined persons) who
disappeared during and in connection with the ward. The Law of 1911
remained in force and was applicable also for tleeqrures initiated after
WWIL.

® European Legislation on declarations of death, gited by the Office of General
Counsel (European Headquarters, American Jointibigion Committee) (January
1, 1949).

" A polgari perrendtartasrol (Pp.) sz6l6 1911. éwbtvénycikk (Law regarding the
procedures in civil matters).

® It was annulled by the decree No. 4700/1946 (Deorethe declaration of death of
a person disappeared during mortal dangBen@lelet az életveszélyre utal6
korulmények kozott éht egyes személyek holtnak nyilvanitasaafl the Prime
Minister, which entered into force in April 28, ®{Official Journal, 1946. No. 96.).
This decree rules on the declaration of death wf persons, who disappeared after
June 26, 1941 but before the liberation of Hungarlfe-threatening conditions. It
concerns also those who were taken to forced labodidisappeared after March 19,
1944 and before the liberation.

° Hungary, as many other countries enacted speigaitss after events involving
mass-disappearances, under which missing persounilsl d® declared dead by
simplified proceedings and after shortened perimidabsence and of public notice.
The main purpose of such rules was to avoid a getad period of indecision
regarding the fate of marriages and estates ingteat number of cases where
disappearance in war probably ended in death.
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A decision on the declaration of death is issuedcase a person
disappeared during the war and an appropriate guweewas conducted.
Those who had legal interest could initiate thecpdure (spouses, heirs,
anyone having a legal interest in such a declaratend the Public
Prosecutor). According to the case-law of the CotirAppeal of Budapest,
the former wife of the deceased has legal intemesinitiating such a
procedure if she wishes to have a religious maegriagain’ This later
judicial practice after WWII was important espelgiafor the female
members of the Jewish community, to be releasen ftheir marriage
(agunab.

The Court having exclusive competence for rendesinch decision was
the district Court where the disappeared person tiadlast domicile,
permanent residency or if it was not available, nghee had property. If the
later was not applicable, the Central District Goof Budapest had
competence. The date of death had to be deternhiageld on the evidence
and probability and it was presumed that the petisappeared on the date
which the decision determined. In case of doubtretheas always a
possibility to request rectification (it was sulijexf several appeals in a
significant part of the procedures held after WWIThe case-law also
provides, that “the fact that the person declareadddidn’t die on the day
that the decision determined, cannot only be prérestified] in the frame of
a special procedure [we shall include appeals asmeell], but it is possible
to submit it in another procedure as well [as foample inheritance
procedure]™*

In the case of death declaration, there is a prpsam that the
disappeared person didn't live further than thes digtermined in the death
declaration decision. Such a presumption of desatiot the consequence of
the decision but of the facts on which the decis®ohased; thus in case the
disappeared person stayed alive, the decisionf itsibctively doesn’t
terminate the marriage, but the marriage is tertathy the presumed death
of the disappeared person, which is certified bg thecision until this
presumption is rebutted.It should also be noted that according to thellega
practice, if the spouses of a person declared demdhrry, such a new
marriage dissolves the former marridge.

10 Budapesti Tabla (111:937).

" Decision P. I. 2492/1928., in: Szladits-Fiilstnagyar biréi gyakorlagMaganjog,

1935), 157.

12 Decision P. Ill. 4838/1931 and P. IIl. 619/193@. Karoly Szladits, “Maganjogi
Dontvénytar” Volume XXVJogtudomanyi Kozl6ng1933): 119.

13 Letter from AJDC Paris - Office of General Counsel Mr. Eli Rock, Re:

OGC/DCO/103/Documentation, Declaration of Death vBys - Radd - 104.,
September 29, 1948.
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The request for declaration of death shall corsdlinelevant information,
including the evidence of the legal interest, alhfhats concerning the name,
date/place of birth of the disappeared. The nameé address of the
disappeared person’s parents, spouse, children thte.profession of the
disappeared, last address and especially if hemusble or immovable
property, and if yes, where. As the rules concendy soldiers after WWI,
all relevant information (including the letters séo the family) regarding
military service, or any notice from the army, nwdiinstitution or the Red
Cross had to be submitted. After WWII such inforimratalso had to be given
as whether the disappeared had performed miliarnyice or was on forced
labor.

During the procedure, the Court was free in itsoalie discretion to
assess the value to be given to the whole of ttte fand evidence which had
been submitted to it. During the procedure, a gubliinouncement was
displayed on the notice board of the Court forysikhys, later on for thirty
days and in that city or village, in which the Coliad territorial jurisdiction.
The aim of the public announcement was to summenttissing person, as
well as any person having information to the efféwt the disappeared
person was still alive, to notify such informatioancerning the survival to
the Court or to the nominated guardian. The Cooulc order the repeated
display of the announcement.

The applicant shall also have published the anrempat in theDfficial
Journal at its own costs (all costs relating to the praced were borne by
the applicant) and submit a copy to the Court. hignhe deadline passed,
and having weighed the evidences and facts, thet@oade a decision by
issuing an order concerning the determination odtlile Also after the
expiration of the waiting period, the applicant ithd possibility to request
the Court to set a date for the hearing of the .cBseing the hearing, the
applicant and witnesses, too, could be heard addhe possibility to submit
further evidence.

The submission of an appeal was possible by theopewho had legal
interest in the proceedings; the applicant coulthstiagainst the decision of
the Court an appeal for amendment or annulmerdse e.g. the disappeared
person was still alive or was dead before or dfierdetermined date, or the
declaration shouldn’t have taken place becausdiia@peared gave a sign of
life, or another date of death should have beearadied. The appeal was
submitted to the district Court and was decidedtty Supreme Court
(Kuria). Having closed the case, the Court sent a coplieofiecision to the
Court having competence in inheritance procedundg@the Registrar.

In case of a declaration of death, it was presuthatithe deatlle facto
occurred on the date which the decision determiiiéd. commentaries and
case-law also mention that in some cases the hwlimanutes could also
have been relevant, thus the exact date of deditB @am on the day, which
was determined the day of death.
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Regarding the appreciation and consideration of diiglence by the
Court, it should be noted that it could be disrdgdrin case the applicant
enclosed to the request a certificate issued byR#w: Cross or the Ministry
of Defense, which stated that the civil personpjigared after June 26, 1941
but before the liberation of Hungary in life-threlming conditions or the
person who was taken to forced labor disappeated lslarch 19, 1944 and
before the liberation. As already mentioned presiputhe Red Cross was
involved in these procedures: it provided informatidata and evidenc. The
Red Cross also had legal remedies and the rightlionit an appeal based on
the general interest against the decision of thertCo

As it can be seen from the above, although theree wietailed legal
instruments in force and applicable, the end of M&féated a new situation
and the impossibility to apply these laws and ratjoms to cases which did
not fit into the framework of the summarized pristis. The legal system
was two-faced, the old laws were still in forcedamew regulations were
continuously being adopted, based on the need dagted to the new
conditions. Laws, decrees tried to be flexiblet bs time passed and the
political situation changed, there was a strongrinto close all procedures as
soon as possible, and put an end to litigatiorating) to the war.

The uncertainty about and the importance of theseeglures can be
found in the communications of the Hungarian Newgercy, called MTI
(Magyar Téavirati Irodg. Its first article on the procedure is dated A
1946 with the title “Who can be declared dealdt.deals mainly with the
draft of the decree No. 4700/1946, and the impoganf the new legislation.
It should be stressed that this decree concernédpeirsons and those who
had been sent to forced labor. According to thisnmoinication, many
Hungarian had disappeared during the war, andptabable that among the
disappeared, many were not alive anymore and tiwbsewere alive, were
probably not capable to give any sign of life. Negleless, it was important
not to declare falsely the death of a person, hedatthorities were to take
any steps to avoid it.

On May 10, 1945 the Office of People’s Caxgpgondozo6 Hivatii® was
established under the supervision of the Ministdy Interior, which
functioned until June 27, 19486.The Office’s activitie¥ included the

4 Magyar Tavirati Iroda, 1946. aprilis 5., 15. 6ra flerc, 31. kiadas ,Kiket lehet
holtta nyilvanitani?” (source: Magyar Orszagos L&rg

!5 Decree No. 1710/1945 M. E. of the National Prarisi Government establishing
the Office for People’s Care.

'8 |t's functioning was terminated by the decree N&1D/1946. M. E. (Published on
June 27, 1946 in the Official Journal No. 143.).

7§ 1. ,For the administration of the tasks connécteith persons fleeing or
expatriated to Hungary, the settlement and pronism of people who are mentioned
by the armistice concluded on 20 January 1945 in sddw
[http://avalon.law.yale.edu/wwii/hungary.asp#artl] and the expulsion of fascist
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repatriation and care of Hungarian deportees, disasahe certificatiotf of
the existence of the conditions for the death datitn®® After the Office’s
activity was discontinued, its tasks were divided dransferred to several
ministries. Although the decree is not clear inttpaint , the functions
concerning the taking care of the deportees (wisictot mentione@xpressis
verbig were apparently transferred to the Ministry of li&e (8 2 of the
decree No. 7.310/1946).

Another organization involved in the registratioi the survivors,
deportees, and victims (thus helping the relatiesrs to initiate death
declaration procedures) was the National Commftiedttending Deportees
(Deportaltakat Gondoz6 Orszagos Bizottsag, DEG®B)e shall also
mention the certificates or justification issued e Red Cross as well,
although according to the decree No. 4700/1946dtiies of the Red Cross
and other authorities regarding the death dectargirocedures were taken
up later on by the Ministry of Defense and the &ffof People’s Care.

Regarding the death declaration procedures, thelynstarted legal
journal “Jogtudomanyi Kézlény'in 1946 treats this topic frequently and it
points out the problems of inconsistency, gaps, eadtradictions, too.
Already in 1946, after the entry into force of theentioned Decree No.
4700/1946, the question arises regarding the abseinthe determination of
the date of the death. According to § 734 of the b 1911, “[i]f the Court
makes a declaration of death, it shall determinthagtime of death that day
on which, according to the evidence produced in gheceedings, death
probably occurred”. What happens if no evidencégrination is available
which makes the date of the death presumable?rdicgpto DR MIKSA
TELLER it should have been known that there was a gdpeirdecree, since

Germans the ministry sets up an Office for PeopBase”. The headquarters of the
Office are in Budapest.

8 The issuance of those certificates were duty-f=e § 5 of the decree No.
4700/1946).

19 See also decree No. 4700/1946, § 1 (3), whickstagt there is no need to submit
further evidence during the death declaration piooe in case the applicants
produce a certificate issued by the Ministry off@ee or the Office for People’s
Care during the procedure which states that thesopedisappeared in life-
threatening conditions as a civil or during fordetbour as a person performing
auxiliary service.

% The history of DEGOB (http://degob.org/index.php®sarticle=202) (retrieved
on May 18, 2013): A registration system was putplace to document data on
survivors and victims. As part of the process,raturning deportees and/or labour
servicemen were asked to list the names of sursivdro had not yet returned to
Hungary, as well as data on those who had perisBgdSeptember 1946, some
30,000 “living” files had been compiled and by thahe there had been around
120,000 files for the deceased as well.

21 § 4
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regarding those who had been deported and thosehatiobeen sent to
forced labor the date of death should be presurasddon the date of the
disappearance, the date of the deportation or dlte tthey had been put on
the train, consequently their fate was unknéAccording to § 3 of the
Decree, the Decree of 1919 and its subsequent itatilihs were applicable
for the on-going procedures. This Decree statestiigascope of the Decree
concerns only soldiers who disappeared during tl and uniformly
determines the date of death, as of December 17,. Tthe § 733(5) of the
Law of 1911 was still applicable, which relatespersons who had been
“involved in circumstances constituting a dangehissher life”.

We refer again to the findings mentioned abovepwting to which the
Decree of 1919 is a special regulation regardirgdhims of declaration of
death relating to the World War, meanwhile the Lafwl911 rules on those
situations which have no connection to the Warit$® understandable that
there was uncertainty not only on the side of {h@ieants, their lawyers, but
on the side of the Courts as well. In 1919 and 6194 situation was totally
different, during WWI it were mainly soldiers whadh disappeared (the
Decree of 1919 did not concern the civil populdtidn 1946, sometimes
whole families had to be declared dead; how suabliéiegal instrument can
be applicable in such circumstances? Families weparated, men, women
and children lost each other, some were deportedi same were in hiding,
some disappeared or died in the ghetto.

It shall also be noted that Hungarian laws hadispagitions or case-law
for the case when several people died at the same turing the same
incident or if several members of the same famigddt the same time, but
on an unknown date. It was the duty of the compefenrt to establish the
facts and to determine for each person the datestifer assumed death. That
date was determined followed by the testimoniesvibfiesses or after the
evaluation of the evidences, “such as the corpsesean, or the body was
sinking in water or there was documentary evidetheg a building caught
fire and no man escaped from it, eft.”

Whose family inherits, who died earlier? The wifettee husband? Which
family is eligible to the inheritance if there ie descendant? The regulations
did not take into consideration that those casdgéal people, real tragedies,
and real uncertainty behind. Not to mention thaiséhuncertainties slowed
down the procedures laszing for years and years.

If during the death declaration procedure the vgites declare the same
date for the death of several persons or severabpe disappeared at the
same time, the Court will determine one and samyefataall of them. In the

%2 Teller Miksa, “A holttanyilvanitasi eljarast szap@zd rendelet hézagai”
Jogtudomanyi Kozlongpril 30, (1946): 107.

% Letter of Andrew Friedmann to Dr George Weis, tBeneral Counsel of the
American Joint Distribution Committee, January 848.
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context of such specific situation, such as therafath of Holocaust, the law
created the possibility to facilitate the initiatiof the inheritance procedure,
as in the Hungarian law, only the survivor may nithend if the same date is
established as date of death of several persoithenef them may inherit
from each other. As RDREW FRIEDMANN mentioned in its letter to ®
GEORGE WEIS, the General Counsel of the American Joint Distidn
Committee on January 8, 1948 “(...) this regulatiaes not work well in
practice, with view to the fact that entire fanslief this country [Hungary]
perished, e.g. one in forced labor service, thesroth Auschwitz, again
others were murdered by the arrow-cross bandiBuistapest or perished in
German KZ camps and the fate of great fortunes degend upon the fact
which of these people died first and who died lates the legacy will pass to
the survivor” and “it is quite frequent that thdé@ritance of a person depends
on the inheritance of its relative who also got.lts such cases the surviving
members of' the family wait till the person from avh their lost relative
would have inherited, is declared dead and whenghison is declared dead
with a certain date they produce evidence that tietative who - if surviving

- would have inherited after died later and by tthisy decide where the
legacy will fall. Of course, it is very difficulbtfight this anomaly”.

An example for that matter of fact was a case wiielnted at the district
Court of Bacsalmé®, the main procedure was initiated in Bacsalméas on
September 29, 1947. Applicants, RIKSA and R.VILMOS requested the
issuance of the declaration of death oARMINNE and others. There was an
intervener in the procedure, namely SABOR, who questioned the
determined date of the declaration of death ofaiis and two daughters, all
perished during the war.

During the procedure, applicants submitted evidemicreh certified that
the above mentioned three persons (the family of5880R) had been
deported to Auschwitz and they were immediately saased. The Court
listened to the testimonies, appreciated the ecigleand the available
documents. All witnesses of applicants were togetinethe ghetto of
Bécsalmas with the family of $ABOR. According to the witnesses, a part
of them were transported to Topolya, but thdagily wasn’t among them.
Other witnesses testified, that following the diston of the ghetto, the
remaining persons were sent to Auschwitz, withékeeption two wagons,
which stayed in Kassa. Several persons testifiatl S9GABORNE and her
daughters were placed on the train, but none oftlvas seen later on. Some
of the witnesses were of the opinion that becawd®dy had seen them,
they were killed probably as soon as they had edrte the death camp.

4 Decision No. Pk.4733/1947-22 of July 8, 1949. Sissiun of appeal before the
Kdria (Supreme Court): July 20, 1949 (case No.IPk4019/1949). The decision of
the Kdria is dated September 8, 1949.
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The testimonies contained many controversies (@steat at different
time and places, the members of thdagily were seen between June 1944
and April 1945). The Court, having evaluated andpregiated all
information, concluded (although it is difficult ttnderstand how exactly the
Court reached that conclusion, it probably basedanclusion only on the
testimonies) that SSABORNE and S.MAGDA were alive in January 1945 in
Marienbad and SHEDVIG was alive in April 1945 in Penningen. The Court
stated that as there was no information as to Wappened to them after the
above determined date, the day of disappearanegdset@rt from the above
date, thus the day of death in case ofGBABORNE and S.MAGDA is
February 15, 1945 and in case oH&DVIG it is May 15, 1945.

As the intervener didn't agree with the date oftdedetermined by the
district Court, he submitted an appeal — regarthiegectification of date — to
the Karia. His main concern was to prove that his wife aadghters died
later than the date which was determined by thertCathe Supreme Court
rejected the appeal and confirmed the order o€Ciwért of First Instance.

The case P. I. 5288/198mefore the Supreme Court illustrates also this
problem. One of the peculiarities of this case iftessof clarifying the status
of family assets, the order of heir and the consiiten of “bad faith” and
“vicious intention”) is that the applicant had dibdfore the Supreme Court
reached its verdict, thus the case was dismisdael.object of the claim is a
heritage which is claimed by the family of the hausth and the wife’s family
as well. It is litigation which lasted more thamotyears regarding a legally
simple question. The applicant, the widowBELANE P.KATALIN initiated
an inheritance procedure regarding the heritageeobrotherP. DEzS0. P.
DezsH and his wife P.DEZSONE (born: S. EUGENIA) didn’t have any
children; having been forced to live in the gheatfoSzeged in 1944, they
decided to commit suicide together.Ezs) informed his family regarding
their common decision. We are not in possessiothefexact fact, but P.
DEzsd committed suicide alone on June 22, 1944, andwlie — who
apparently survived the suicide attempt — was degdoto Auschwitz. She
was declared dead by the district Court of Szegddcigion No.
14.540/1946/6.) with the date of death May 9, 184Bhe Court concluded
that it was clear that the date of death was rotsdme for the husband and
his wife: the wife survived her husband, thus sheu&l be considered as

% Source: Hungarian National Archives. The main peating started before the
Court of First Instance [ToOrvényszék] (case numBer9424/15/1948, date of
judgment: April 14, 1949), following the appealwias submitted before the Court of
Appeal of Szeged [Szegedi Riliérosag] (case number P.l. 213/24/1950, date of
judgment: March 14, 1950).

% An interesting date — having considered it after liberation of the death camp as
well —, this court was probably not the only oneledermine the date of death taking
into consideration the end of the war.
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heir. As heir — in case of death —, her heritage tAns her ownership could
be claimed on behalf of her deceased husband’dyfaftie Court — having
examined the heritage in question and concludiiag tine deceased couple
acquired a house during their matrimony — alsoctepe that statement,
according to which the heritage was a part of tfanfly asset”, thus it
rejected the applicant’'s request to reallocatehdetage to her. We know
from the decision of the Court of Appeal that tlegitage consisted of the Y2
of a house and its furniture.

The claim of K.BELANE P.KATALIN according to which her ex-sister in
law was unworthy to inherit from his husband as Iské convinced him to
commit suicide, was rejected on the ground “thairire of persecution it is
more than understandable that a loving and devotegble choose to die
together. The fact that the wife survived can'tdmnsidered as a vicious
intention on behalf of her’. The Court concludeattk in the absence of
children — it is PDEZSONE, the wife of PDEZzS), who should be considered
as heir. Following her death, the heritage sho@dlocated to her family
and relatives.

A similar case — which evidently concerned the eatbn of the
testimonies — was the case regarding the declarafideath of FBELA and
others (including FREZS0).?’ It was a similar case with the above mentioned
regarding the rectification of the order concerniihg exact date of death, in
this case that of REzS0. The district court concluded that “accordinghe t
previous case-law, especially regarding the positiothe court taken in case
No. Pk. Ill. 768/1947, the fact that IREzs® had been sent to the gas
chamber during the selection and effectively hashtdarought to the building
of crematorium, did not exclude [the possibilitjat the said person
nevertheless lived longer than the determined daieath”. Based on the
above, the Court finally declared in its order N8, dated February 28, 1949
that the date of death of REzsH?® was October 15, 1944 (instead of
September 15, 1944). According to the Central Cetalnf Shoah’s Victims
Names, FREzSO died on July 10, 1944,

The case No. Pk. lll. 768/1947 and its findingseveeferred to in similar
cases several times, as for example in case Pld483/1948, the Supreme
Court Kuria) had reached the same conclusion regarding theh dea
conditions and circumstances. It appreciated —thasehe case-law — in the
same manner the date of death of M. MOR and otfiecuding M.
ANDOR). During the procedure the withesses testifieat they had seen M.

2" Case No Pk. 1663/1947. District Court of Ujpest.

% According to the database of Yad VashenREzs® was born in 1903. He was
married to Erzsébet. Prior to WWII he lived in Ughe Hungary. He was
murdered/perished in the Shoah. This informatiodased on a List of murdered
Jews from Yizkor books found iAz Ujpesti Zsidosag Torténet@el Aviv: 1975),
89.
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ANDOR in Auschwitz alive not only after the selectj but a couple of them
had spoken to him as well. In the opinion of thes€o “to be put on the left
side” after selection did not mean that all thode®were in that column,
were killed shortly. The Supreme Court denied #levance and credibility
of a testimony according to which the very exhadidfe ANDOR had been
seen at the end of November or the beginning oebber, 1944 alive next
to Auschwitz walking on the road. The Court wagstef opinion that as the
witness had seen the said person form a truckiestenony could not be
appreciated as relevant evidence; taking into denation the possibility of
confusion and that could be a “comforting evidenoegjarding that at that
date M. ANDOR was still alive.

Without analyzing the gaps in the legislation as #tage, we shall note
that in its article entitledRendelettervezet a haolttanyilvanitasi eljarasok
egységesitésdlt (draft legislation on the unification of the dealclaration
proceduresy? the MTI (Magyar Tavirati Irodd mentions — based on the
practice of the authorities — the amendment oflehéslation in force (which
entered into force later under No. 12.200/1948Nonember 13, 1948. The
roots of the need to unify the different kinds obgedures can be found in
real life.

According to the new draft, those persons can beads=l dead who
disappeared between September 2, 1939 and Decedihel945. The
persons entitled to initiate such procedures aespiouses of the disappeared
person, his/her heir(s), the guardian, nominated thg Guardianship
Authority (gyamhivata), the prosecutor of the Guardianship’s Court
(arvaszéki tgyéyzand all other persons who have legal interesthm
declaration of death. The district coul@r@sbirésag court of first instance)
have the competence to proceed in these procedalvesys that court has
territorial jurisdiction where the disappeared litadast permanent residence
in national territory. In the case of Hungarianimadls who had their last
known permanent address abroad, the competent sbalit be determined
by reference to their last permanent residencetngdry. That means that
Hungarian courts cannot render a judgment on dsadas of death in
respect of aliens, unless there exists some legelyant interest in seeking
such declaration (e.g. if the missing person haggnty in Hungary$°

2 Magyar Tavirati Iroda, 1948. november 13., 9. PBaperc, 3. (source: Hungarian
National Archives).

39 Decision of the Supreme Court 6340/1896 (Grillraity of Law Reports, Volume
on Civil Law, Vol 1, p. 43, edition 5): ,the fadhadt the person to be declared dead is
an alien is immaterial to the question of compegeiiicthe property claimed by the
heir who applies for the declaration of death sated in Hungary” and according to
decision 6268/1916 “Where a declaration of deattsdsght for the purpose of
establishing the succession to immovable propettyated in Hungary, Hungarian
Courts are competent to conduct declaration ofrdpetcedure. In these cases it is
the Hungarian law, and not the law of the countryvhich the alien to be declared
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Another interesting issue: in the case of Hunganationals, Hungarian
courts have exclusive jurisdiction and do not atagrlarations of death
issued by non-Hungarian courts. In the case ohsli¢he declaration of
death, as a general rule, comes under the jurigdiof the authorities of the
foreign country concerned. There are exceptiorgs:ikethe alien had his/her
last permanent residence there (8 4 of the DeceelR.200/1948). In its
decision 5751/1906 the Hungarian Supreme Cokifiri&) states' “The
person to be declared dead is not a Hungariannatand there are no data
to show that he/she ever had his/her permanemtersse in Hungary. Hence
the Hungarian court has no jurisdiction to makeselaration of death in this
case® and as “a rule, Hungarian courts are only competenmake
declaration of death in the case of Hungarian natg in exceptional cases,
however, they may also declare the death of an,dlie. if the alien had his
last residence in Hungary, and if the declaratibrdeath proceedings are
required to settle questions of successidn”.

Following the end of the death declaration procegdthre decision of the
Court (either the district Court or the Supreme ®oshall be communicated
to the Ministers of National Defense and of Pulillelfare, the Court having
competence in inheritance procedures and to thestRag@nyakonyvvezét
which has territorial jurisdiction (the place whetee missing or deceased
person was last domiciled, if it is unknown, thaga of birth of the missing
person, in case the later in unknown, the deciskall be communicated to
the Registrar of the "4 District of Budapest). According to the relevant
regulations, the applicant shall pay to the Coadusity for the costs of the
proceedings, including the curator’'s expenses aes, fif any. If a declaration
of death is granted, the person who advanced tis end expenses, shall be
entitled to be refunded out of the estate of thegedeclared dead, however,
these procedures shall be exempted from the judioh document fees and
duties which prescribe existing legal provisiomsanalogous cases.

It is important to note, that in case another pdoce was in progress — as
for example an inheritance procedure —, and thapg@isared person was
considered as a living person, the subsequent guogs outcome regarding
the determination of death of the disappeared pensal a retroactive effect
on the first proceduré.

dead was a national, shall apply” (Terffgjvil Procedure (Vol. I1.), p. 334, 7'
edition and Artdr MeszlényiMagyar maganjog: térvények, rendeletek, szokasjog,
joggyakorlat, magénjogi torvénykényv szévegévelrardszerében: jogforrasok,
személyi és csaladi jog-11. kot. (Budapest: Grill, 1928-1929), 303.

31 European Legislation on Declarations of death, gited by the Office of General
Counsel (European Headquarters, American Joinribigion Committee) (January
1,1949)

¥ L aw ReportsJogtudomanyi K6zlény, p. 93, Vol. VI, year IV.

% Decision No. P.IIl. 1288/1913.

% Decision P. |. 1898/1921.
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In an article regarding death declarations — pbblison July 20, 1950 in
the ,Jogtudomanyi Koézlény® — DR ERNO BAROTH states that the major
part of the district Courts’ work consists of theath declaration procedures,
although their number is decreasing. He draws ttemtion to the fact that
the aim of the decree 12.200/1948 was to simplifgt &0 accelerate these
procedures, as their number was so relevant dtleetbuman loss of WWII,
that the current laws in force couldn’t handle it.

The simplification of the procedures consistedlgfrierging the relevant
documentations and registries held at the MinigifyDefense and the
Ministry of Public Welfare; (2) avoiding the pubditon in the Official
Journal, and (3) not notifying the Guardianship’ou@ about the
declarations.

DR BAROTH has several suggestions as how to accelerate ticedures,
which also imply that it is his strong convictitimat the Courts’ decision-
making process are too strict, the interpretatibthe laws is too narrow — a
broader exercise of discretion should be givenh® €ourts, especially
concerning the interpretation of the word “disappdd and the
determination of the date of death, as many ofig@sions are appealed, the
procedures are reopened and for this reason, a&aadast several years.

Another point of interest is the declaration of thea case of aliens,
which concerns especially district Courts whosesgliction covers territories
where Romanian and Slovakian settlers are living.w® have seen above,
the regulations on aliens were very strict, meatiay the death declaration
of an alien in Hungary was very limited and havargexclusive jurisdiction
regarding Hungarians, a foreign decision regardimgdeclaration of death
of a Hungarian citizen was not valid in Hungary. ®bat happens to
someone’s family who, because of the country bodeamges, choses to
move to Hungary or resettle in Hungary? Where tafamily or the legal
heirs initiate a death declaration procedure if ohthe family members has
disappeared, but formerly he or she was nationamiorority of another
country? Theoretically, the Court had the possibii although the case-law
was very strict in that matter — to issue such @adlation, and it is probable
that by the years of 1950s the practice had becuoore flexible and the use
of § 4 (2) was more and more common, according hichv “If no district
Court can be determined (...) the central districti€n Budapest shall have
jurisdiction (...)". It is also supported by the opin of several lawyers of
that time, according to whiddungarian Courts might also have competence
in death declaration procedures in the case omaliwhose countries
recognized the validity of Hungarian proceedingd dacrees, as well as in
the case of persons whose nationality could noediablished, but which
persons resided in Hungary.

% Jogtudomanyi Kézlényrear V., No. 11-14, p. 421, (1950).
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5. Conclusions

We are not in possession of exact data regardiegddath declaration
procedures, but based on my research, it was ot ahost important types
of procedure after WWII. There are still undisceaeregal documents at
regional level, or even outside the borders of HumgAfter more than sixty
years we owe it to ourselves to clarify that pdrhigtory, especially in the
memory of the more than 500,000 murdered Hungak&aws. | do not have
illusions that these procedures concern only anieag of those who died,
nevertheless, the analysis of the legal backgrolagislation, political and
economic situation, the opinion and attitude of jurdicial bodies help us to
deepen the existing knowledge of this temporary, emad maybe to
understand the subsequent developments as well.
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The development of state structure in the
principatus from Tiberius to Diocletianus
(AD 14-284)

POKECZ KOVACS, ATTILA

ABSTRACT The state apparatus established by Augustus created new
public law relations in Rome. After the initial period, the autarchy nature of
principatus increased evidently. Because Augustus tried to cover this as a
political precaution, the imperial power’s standard concept did not evolve,
so the political system of principatus was not based on a well-founded legal
institutional system, but rather it was the collection of different competences
kept together by one person. Due to that, the descendants of Augustus had
the possibility to put emphasis on the imperial power’s certain elements by
choosing the one or the other according to their tastes and the era’s
challenges.

KEYWORDS principatus, emperors, Dinasty, imperium proconsulare,
senatus, praefectus

The historical investigation on different reign periods of certain emperors
and of those who were in power for longer time, makes it possible to define
the power ofprincepsduring the period of approximately three centuries. |
consider practical to present in parts the changes of the public law systems of
principatus according to the certain reigning dynasties and shorter* éras
will analyse firstly theprincepsof Julius—Claudius DynastyAD 14-68),
then the period of civil wars and the rule of the four emperors (68-69), the
rule of Flavius (69-96), the era of Antoninus Dynasty (96-192), finally the
era of Severus (193-235and the period of military anarchy as the end of
principatus(235-284)’
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1. The emperors of Julius—Claudius Dinasty (AD 14&

The more than 45-year-long reign of Augustus stiemed the state
apparatus oprincipatus” In his life, in AD 13, he vested his earlier adapt
stepson, Tiberius Claudius Nero, with the titleimperium proconsulare
maius who thanks to that became a quasi co-empefdter the death of
Augustus in AD 14, Tiberius becamepanceps (14-37)! who aimed to
restore the order of senate’s authority duringréign. The senate’s opinion
was asked for in the case of the most relevansibes, and the senate was
vested by significant criminal jurisdiction t80As the dignity of Roman
people fnaiestas populi Romaniwas incorporated by thprinceps the
violation of his dignity realised a criminal offen@gainst the stafeAt the
time of the reign of Tiberius, the senate madedieision on high treason
proceduresléesa maiestgsand the convicted people, among them member
of the senate could be found as well, could be ghed with death, asset
forfeiture and proscriptioff. The senate gained the right of the magistrates’
selection, herewith the Roman assembbynitia centuriatirrevocably lost
this right'* The selection of the magistrates at the time befius was the
following: firstly the senatus with the help of the emperor's
recommendation commendati® and his personal supporsuffragatio,
edited the nominee’s complete nominal raibihinatig, then between the
princepsand thesenatos a reconciliation took placel€stinatig, after the
finalization of the list, they were elected by aephtion (acclamatid.™®
Tiberius considered himself as the first man ofdteée and the besénator
but he resigned those titles which were possesgedugustus as well.
Therefore he was not amperatorand apater patriage and he also denied
the attempts of his personalitytvinatio* The imperial power of Tiberius
was based forcefully on his Praetorian Guard. The praetor cohors
established by Augustus were drawn into a singlgean barrack qastra
praetorig) near to Rome, and this was delegated under tthorty of the

® Pierre CosmeAuguste(Paris: Perrin, 2009), 134-276.

® Michel Humbert Institutions politiques et sociales de I'Antiquitearis: Dalloz,
20119, 382.

’ Suet., Tib. 23-24.

® Suet., Tib. 30.

% Szab( Elsadasok 60.chc

% Syet., Tib. 58.

M Paul PetitLe Haut-Empire I. (27 avant J.-C. — 161 aprés J{@aris: Edition du
Sueil, 1974), 83-85.

12 Alberto Burdese,Manuale di diritto pubblico romano(Torino: Unione
Tipografici-Editrice Torinese, 1975), 166-167.

13 Paul PetitLa paix romain(Paris: Presses Universitaires de France, 1967, 2
230.

“ Suet., Tib. 26.
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praetorian prefectpfaefectus praetorjo™® In consequence of his measures,
Rome and lItaly’s single military unit was directiyder the power of the
praetorian prefect, and indirectly under the powfeTiberius'® In the time

of Tiberius, around the regal house there was annewus slave staff, but
this did not differentiate from the situation inhet families ofnobilitas
Among the consus, and therefore among the roll of tlsenatus,old
republican leading family names could be found (Akus, Valerius,
Cornelius). Though Tiberius aimed to cooperate with senatus but in
return for that, he wanted tlsenatos to resign the direct leadership of state
and support the imperial politi¢s.

After the death of Tiberius, the entire powerpoihcepswas transferred
to his appointed heir, Gaius Caesar Caligula (374 Caligula, as the
grandchild of Augustus, wanted to establish an napgower similar to
Hellenistic God-Kings, he declared himself as tmew Sun God” rfeos
Hélios).™ At first, among the military he was popular; howebecause of
his despotic kind of reign and the profanation @fgstrate institutions (he
planned to nominate his favourite horse, Incitatiss,a consu),”® the
members of the Praetorian Guard assassinated Himtwe consent of the
representatives of standasenatusand the imperial couft.

His uncle, Claudiuf (41-54) became his offspring, who realized a reatur
of centralised state reform, as a result of tlis,Roman Empire turned into
a state power, which was ruled by expertise, omgghwell administratively
and better suited to the relation of this ®rdn case of the ruling of
administration, he primarily relied on the effeetiforce of liberated
people* He established a centralised imperial private stiga fiscus
Caesari3, whereto he transferred a significant portiorinmome originated
from imperial provinces. Thanks to this treasurg, drganized the grain
supply of Rome, the leader of which was hencefadvear imperial official

> Suet., Tib. 37.

18 paul PetitLe premier siécle de notre &aris: Armand Colin, 1968), 14-16.

17 Janos Zlinszkyjus publicum(Budapest: Osiris-Szazadvég, 1994), 183.; Yves
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% Dominique Briquel "Claude, érudit et emperetiBelles-Lettres 132/11988):
217-232.; Jacques Heurgon, "La vocation étruscologie de [|'&mpr
Claude,Belles-Lettre®97/1 (1953): 92-97.

% Humbert Institutions 383.

% Ferenc Benedek and Attila Pokecz KovaRémai maganjogBudapest—Pécs:
Dialég Campus, 20F5 100-111.
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of knight born, apraefectus annona@ The common treasunaérarium
functioned separately from the imperial privateasery, fiscus and was
supervised henceforward by tlenatus,and the determinative incomes
were originated from the senate provinces. Theefatcreforms of the
administration of Claudius had a strong influenoetee imperial chancery’s
reformation. The chancery was divided into four atémpents ¢fficia)
accordance with specialities. Among the tasks efath epistuliscould be
found the drafting of the local administrative oféils’ mandatesnjandatd.
The second significant unit wasrationibus department, which dealt with
the finance and also with the accountingfistusand imperial property
(patrimoniun). The petitions of private people were handledablbellis
department, which prepared legal expert’s opiniansrder to theprinceps
could give more well-founded answers for the appians. The fourth
organizational unita studiiswas the department of imperial registrations
and library matter® Three significant measures were taken, the aim of
which was to remedy, for a longer term, the frequeerd temporary deficit
of grain. The first one was that Claudius, in ortierguaranty the winter
grain transport, compensated from his property fravh theaerariunj the
sailors’ damage caused by thunderstdfs a second measure, he ensured
legal advantages for those who undertook to guwartine grain supply of
Rome with a ship of at least 10 08®dii for a 6-year-long terrff. The third
measure included the starting of significant staiestructions, the goal of
which was to rebuild the harbour of OstiaBesides this, in favour of the
security of Ostia and Puteoli harbotit$ire brigades were ordered to extinct
fire efficiently®* Claudius was particularly interested in justicenadl.* On
divers occasions he functioned as a judge, prignamilthe cognitio extra
ordinemprocedureg®
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impérial d’Auguste a ConstantiiRome: Ecole Francaise de Rome, 1976), 43-67.
% Francesco De MartindStoria della costituzione romana I\V{lapoli: Jovene,
1962), 590-592.

" Suet., Cl. 18, 4.

8 Barbara LevickClaude(Dijon: Infolio, 2002), 143.; Gai. Inst. 1, 32¢jpJ Reg. 3,

6; Suet., Cl. 19.

? Suet., Cl. 20.; Dieter FlaghDie Rede des Claudius de iure honorum Gallis
dando,”Hermesl01 (1973): 313-320.

% Charles Texier,Mémoire sur les ports situés & I'embouchure dordile port
d’'Ostie, le port de Claude, le port de TrajaBélles-Lettred (1857): 98-104.

I Suet., Cl. 25, 6.

%2 Suet., Cl. 23.

3 Gaston May, ,Lactivité juridique de 'empereurabide,”RHD 15 (1936): 82-83.;
Pierre RenucgiClaude.L’empereur inattendyMesnil-sur-I'Estrée: Perrin, 2012),
334-355.

154



The development of state structure in the princigp&tom Tiberius to Diocletianus...

Claudius was followed by his adopted son, Ke64-68)* who — was
presumably inspired by Seneca — declared in hiednttion, in front of the
senatusthat he had wanted to maintain only the right dihgumilitary and
foreign affairs fes externag and he transferred administration and
jurisdiction to thesenatus The idea of the restitution of republic, by this
time, wan not on the agenda of political groups;alise for the Roman
military — which consisted of 30 legions (180 008mbers) — and for the 22
imperial provinces a well-determinable leader wasded, and this could be
only ensured by the@rinceps® The initial years determined by Seneca’s
advisory function were replaced by the threatemiogntenance against the
senatus’ High treason procedures started, a losehatos were sent to
death, their assets were seized, consequenceatothire were conspiracies
against him, the military made mischief in a forfruprising at more places
in the provinces, as a result of this Nero’'s powerthe Spring of 68,
collapsed in the West side of the empire. The legacclaimed the Hispanic
province leader, Galba, to an emperor, which wesgeized by theenatus
as well. Nero was forced to escape and then he d@oednsuicide® With his
death the ruling of Julius—Claudius Dynasty entied.

2. The civil war and the reign of four emperors (689)

After the death of Nero, theenatusrecognised Galba again as an
emperor, since his family was one of thabilitas*® As an old, conservative
politician, his goal was the restoration of savamgl military discipline. As a
result of this, he denied the monetary donatiatengtivum), which were
established for the Guard by former emperors orotmasion of their rising
to power, in return of that theraetorianusassassinated him on the™&f
January in 69, and instead of him they acclaimed Sdlvius Otho to
emperof’ In line with this, the Germanikegatusof legions next to Rhine
acclaimed Vitellius to emperdf.Between Otho and Vitellius the military
confrontation took place in April of 69 in Northaly, which ended with the
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victory of Vitellius*® Otho committed suicide due to the defeat, andEtmt
legions started movements, then on theflJuly in 69 Flavius Vespasianus,
the old and experienced captain, was acclaimedrperor. Vespasianus
was appointed by Nero as the captain of Roman armjudean wat*
Because of the confrontations between the followefrsVitellius and
Vespasianus there were street battles in Rome,ldbet the brother of
Vespasianus possessed the titlepafefectus urbf® and he supported his
brother, that is why the latter won the battle.elfiis was caught and then
assassinateli.That is why at the end of the year of four empr6®, in the
absence of Vespasianus, thenatusappointed him as an emperor on the
22" of December. With his reign a new imperial Dynaspeared in Rome,
and with that a new era becaffie.

The year of four emperors can be reconsidered lacagman attempt of
the senatusto get back the influence on the appointmentpdhceps
However, this intention failed for a 26-year-longripd due to the accession
to throne of Vespasianus and his s8hs.

3. The ltalian emperors, the reign of Flavius Dynay
(69-96)

In the history ofprincipatus in the consolidation of *L.century’s public
law and political relations, the three emperors-laivius Dynasty of knight
and ltalian born played a huge role: Vespasian@s/@ and his two sons,
Titus (79-81) and Domitianus (81-98)With their accession to throne, the
citizens who lived in Italian townsmunicipium gained powe?‘? This
explains the effacement of former politics respeg®dld traditions. During
the legislator work of Flavius Dynasty, their idegy honoured the society’s
public morals, the morality and shynegwirfceps pudicus™ This was
demonstrated by the personal guide of rulers —aiahe Vespasianus and

* Suet., Oth. 9.

“ Suet., Vesp. 4.

> Giovanni Vituccj Ricerhe sulla prefectura urbi in eta imperialRoma: L’Erma
di Bretschneider, 1956), 48-49.
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Titus5 o by the lifestyle rejecting luxury and hetexemplary family life as
well.

When Vespasianus rose to power, he gained theofiflaperatoragain
which was passed over since Tiberius, and at thme $ene, he was eonsul
year by year, usually jointly with his elder soritu>® They both possessed
the title ofcensoras well in 73-74, which made them possible to ifice
the composition of theenatus* The rights of Vespasianus, at the time of
his rising to power, were declared by thenatusin a separate decision
(senatus consultum de imperio VespagighiThe fragmentarysenatus
consultumendured on a titled megalithlf it was intact, we would have the
possibility to analyse the entire quasi fundamensal of principatus,
becausehe legislation expressly refers to that the abmestioned powers
were possessed by formprincepsas well. The decision of theenatus
vested the newprinceps with those rights, which were possessed by
Augustus, Tiberius and Claudius. Caligula and Newald not be found
among this list because they were cleared from mgn{damnatio
memoriag, and also the other three emperors from the g£&® were not
mentioned. According to the fragment, thginceps could conclude
international contractddedus facere convene theenatusin front of it he
could make proposals, return their decisions, angligh motion and voting
he could makesenatugdecisions. The@rincepsmade proposal to the person
of magistrate, and he gained the right to suppominee, and he made the
centuria praerogativaake into account his nominee out of turn as wall.
addition, he could alter the frontiers mbmerium and he could make those
decisions, which were, according to him, practicathe aspect of Roman
national interest or certain individualsThe senatus consultundid not
mention all the imperial powers, but expresses umguously that the
princepsis the determinative person of the stitélowever there is no
reference to the selection pfincepsor to the commencement of his reign.
That is why the question of succession was notlatga either. In this
sense, Vespasianus already in his life tried te edsout the succession: in
addition to the common titles, which he possessedly with his son, Titus,
he also shared the&bunicia potestasand thamperium maius® At the time

2 Grelle, ,La 'correctio morum’,” 352-359.
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of Nero and his offsprings, enormous national ded$ accumulated and it
was needed to be solved hastily mostly due to tipaid military pay for
soldiers. Therefore Vespasianus seized the impestte of Nero and he
attached this estate holding to the extant statetess&ger publicuy®
Thereupon an imperial land propertseg privatd came into existence,
which affected all the provinces of empire, andideeghat there were no
longer state estates. To thiss private abandoned estatebopa caducha
from the territory of empire were attached as wEfat is why the imperial
private and office administration, which were earkeparated at the time of
Claudius, fused in this area. After the death ofpésianus in 79, he was
succeeded firstly by his elder son, Titus, then wuthe latter's early death
as well, his younger son, Domitianus gained the dit princeps®

Titus (79-81) during his short period of reign éviled the politics of his
dad® At the time of hisprincipatus the Vesuvio broke out on the "24f
August, which destroyed Pompeii, Herculanum antiSeasettlementd.

Domitianus (81-96), in spite of his ancestors,dtrie realize a despotic
system™® Every year he was elected tonsul and tribune of the plebs.
Besides this, he vested himself with the titledoiminus et deuas well.
With the effacement of theenatus he established a closed advisory body
from his personal confidential peoplentici principig, which became the
prefiguration of posterioconsilium principis” In the structure of imperial
officials, instead of liberated people, he wanted to rely lom order of
knights. During his reign a lot of high treasongedures were commenced
against senatos as welf® which ended with executions and asset
forfeitures®” Generally spoken, he wanted to rely on soldiemsirey the
aristocracy okenatusthat is why he increased one third the militaay pf
legions® As among thesenatushe was not so popular, a wide range of
conspiracy evolved, finally his privateecretarius who wasbribed by
conspirators, assassinated fiirFollowing this, thesenatusby foregoing the
decision of Guard put M. Caecinus Nesenator who was regarded earlier
as the faithful follower of Domitianug) the position of emperd?.
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In the era after Augustus, one of the most impaonaiblic law questions
was the problem of the constitutional transfermrigorincepspower, which
was solved by Vespasianus with the help of the sljmasuccession of
Flavius Dynasty. However the dynastic successioimpgrial power could
not strike root, because the intentions of Vespasiavere only successful
due to the consolidation of civil war situation. i status ended with the
death of Domitianus, in this way, because of thiura of the senatus
consensughe guards could decide on the question of semmes

4. The era of emperors of provinces born, the Antanus
Dynasty (96-192)

With the accession to throne of Nerva, the almostcentury-long reign
of Antoninus commenced, which at the same timedcbelconsidered as the
golden age oprincipatus since the emperors of the new dynasty succeeded
to find the balance between the power sghatusand princeps The
emperors of the era were called Antoninus by histibtraditions, however
the first three rulers, Nerva, Traianus and Hadisawere not Antoninus in
the sense of blood relation. In order to the undsd succession of
princepstitle, the system of adoptiomdoptig gathered ground in this time,
which successfully eliminated the battles for pal@eFhis is the era of the
rising of provinces born citizens as well. At theme time, it is worthy to
notice that Traianus, who possessed the ‘lpBiceps title (optimus
princep3, was called uniformlgominusby his milieu’®

The short period of reign of Nerva (96-98) could typified as the
gestures for theenatusand the intense confrontation in the case of amifit
He was not yet an appointed successor, his appemtwas only originated
from his personal excellence. However he penaliRednitianus with a
condemnation of memory penaltyamnatio memorige but maintained the
significant portion of his measures. As the pressuir military, he firstly
adopted the Hispanic born, province governor, Traéa and made him
become co-emperdt.Hence after the death of Nerva (in 98), he accese
throne, later it became a practice that prenceps already in his life,
appointed a close contributor, then adopted tadoptio based on private
law. According to this, not the blood relations amdiationships, but the
personal excellence played a huge roll during ssios”” The only
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exception was Commodus (180-192), who was the sdmaocus Aurelius,
and with his reign the dynastic principle dominaagain’®

At the time of Traianus (98-117), the conquest reydt off the ground,
during his reign the extension of Roman Empire duéted. Traianus
himself made the composition of his advisory bdtiys in this field the role
of senatusvas effaced’ He increased the state expenses, but he managed to
supervise wider areas. In line with the conquédstsaid special attention to
the Romanization of the citizens of provinces ali.\@®@metimes he granted
them Roman citizenships, moreover to make thiseedw released lot of
people from the newives Romanusf the payment of the 5% inheritance
tax (vicesima hereditatuyi®

Hadrianus (117-138), similar to Traianus, came feoklispanic, order of
knights family, who was declared as a successdhéntestament of his
ascendant The reorganization of central imperial administiatcan be
considered as his most important public law act.edtablished two new
departments scrinun) in the imperial chancery, so the number of them
increased to six. One of the new departments détitthe preparation of
legal casesd cognitionibu¥ and the other one handled the tasks of the
libraries, archives and records offices Wibliotheci3.** The task of the
principled ruling and control were focused in thend of the imperial
council consilium principiy, among its membeenatos, knights, military
leaders and legal experts can be found (Salviuanus)®* The legislative
role of senatusdecreased, but the role pfincepsincreased in this field as
the senatus consultusnwere degraded to the approval of imperial prdgosa
(oratio principig by exclamationdcclamatig. The most important titles of
imperial administration — with the exception mfaefectus urhiwhich was
maintained for the order afenator— were gained by knight.Thus the
offices filled by them were first and foremost ttweo praefectus praetorio
praefectus vigilumwho handled the Roman law enforcement and fire
service,praefectus annonaavho was responsible for the grain supply; and
the praefectus Aegyptivho possessed the title of governor of Egypt. At the
time of Hadrianus graefectura which was responsible for the working of
imperial post service, came into existence, theldeaof this was the
praefectus vehiculoruffi, who was placed under the supervision of the
praefectus praetori@nd gained 100 O0festertiugpayment. In Rome, Italy

® Humbert,Institutions 83-385.

" Crook Consilium principis53-55.

'8 Petit,Le Haut-Empire |, 163-165.

"9 SHA, Hadr. 1.

% De Martino,Storia, 588-592.

8 Elmar Bund ,Salvius lulianus, Leben und Werk,” ’lNRWII. 15,ed. Hildegard
Temporini (Berlin- New York: de Gryter, 1976), 4@84.

8 Joél SchmidtHadrien(Paris: Perrin, 2013), 211-217.

8 SHA, Hadr. 7.
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and provinces, on the low levels of administratiestablished by the
princeps, there wereprocurators. At the time of Hadrianus the empire
consisted of 40 provinces, and only 11 of them waeder the supervision of
the senatu$? People, to the title of governors of other proem@nd to the
titte of procurators of smaller ones, were appointed by the emperor.
However theprincepswere entitled to have the right of recommendation
related to senatusprovinces ¢ommendatiy in spite of that in these
provinces legions usually did not station at. Téwedr layers of knights were
involved in the management of the imperial chariselggal issues; they
became fiscal prosecutofadvocati fiscj. At the time of Hadrianus the
procurators were listed in four payment categoffes0 000 §éexagenarius
100 000 ¢entenariuy, 200 000 lpicentenariuy and 300 000tficentenariug
sestertiusmonthly payment® Hadrianus established a new office, the body
of grain supervisorsfrfumentatorep too for the order of knights. The
members of this body supervised the division ofirgfar Rome and the
military, then they supervised the tax collectio veell, in addition they
functioned as plain-clothes men and informers. flttes of praefectusvere
given by the emperor himself with the help of teeammendations of the
executive and province governors of compesaminuns?’ At the time of
the reign of Hadrianus thpraetoiian magistratura which was the only
existing one and possessed ancient powers, lostsdymrate right of
decision-making, the 1graetors, who were appointed every year, could no
longer publishedictum In line with this, Salvius lulianus, due to the
instruction of Hadrianus, collected and terminatieel themes oedictuns
issued during theraetor's functioning of almost five hundred years, thss i
known as theEdictum Perpetuudf From this time new laws could be
passed by theenatusand emperor. He made attempts in order to refben t
administration of justice by taking the managingltafian cases out of the
power ofsenatusand gave this to folgenatorsalready possessing the titles
of consu] who practised that, due to their titlelefjati Augusti pro praetore
italici, in four newly established districts.However, in practice, this
reformation did not work, and soon disappeared auttbeing able to have
any influence on the subsequent éfa&ccording to this, it can be stated
that at the time of Hadrianus the empire becammgeently autarchy, and

8 Hans-Georg PflaumAbrégé des procurateurs équest(@aris: Editions E. De
Boccard, 1974), 20-23.

% Hans-Georg PflaumLes salaires des magistrats et fonctionnaires dwtHa
Empire. Les «dévaluations» & Rome. Epoque répubécat impériale. Volume 1.
(Rome: Ecole Francaise de Rome, 1978), 311-315.

% Roman e Haut-Empire romain68-70.

8" pavis d’Esturad,a préfecture34-35.

% SchmidtHadrien 217-222.

8 SHA, Hadr. 22, 13.

% petit,Le Haut-Empire 1.182-188.
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the princepshimself only became a ruler relying on soldieicals and
jurists. The government control and political systenambiguously moved
from principatusto dominatus”

Antoninus Pius (138-161), as the adopted child adffinus, accessed to
throne?? His reign was the most successful and happiesbpef Roman
State’s history, which on the one hand createdntiheh-wished Roman
peace Pax Romanp on the other hand the people from provinces coul
enjoy the results of economic progress due toXusleent governmental and
administrational talerit Antoninus Pius was not only the state’s autocrat,
but the protector and benefactor of the citizensvall, he wanted to care
about his citizens through the general tax redoatigplied to everyon¥.He
also stepped up for the protection of slaves, aretd his provisions in the
case of the cognition of their inadequate treatmidet proprietors could be
made to liberate their slaves through official Wajde made his decisions
after asking for the opinion of his prestigiousigts (Volusius Maecianus,
Ulpius Marcellusy?

Marcus Aurelius (161-180), the formerly appointedceessor of
Antoninus Pius, commenced his reign with Luciusuégf as co-empercf
In the history of Romamprincipatusthis was the first example for imperial
partnership, in which Marcus Aurelius played thadieg role, because he
was the only one, who possessed the titlparftifex maximusThe co-
emperors shared the ruling of provinces betweeh e#wer, while Marcus
Aurelius got European and African provinces, theiaAsones were
supervised by Lucius Verd8This imperial partnership lasted only until the
death of Lucius Verus in 168 During his reign new external offences were
mounted against the empire, the prevention of whécjuired lot of energy.
All the external offences brought military succéssRome and ended with
peacemaking* which was appropriated by the emperor for theilisation
of the provinces’ situation and the settling ofaficial situation, moreover
during his reign the members obnsilium principisgot new permanent
status:”?

91 Humbert Institutions 384.

%2 SHA, Ant. Pi. 1.

% petit,Le Haut-Empire 1.220-227.

% SHA, Ant. Pi. 6-8.

% petit,Le Haut-Empire 1172-174.

% SHA, Ant. Pi. 12.

9 SHA, Marc. Aur. 7.

% yves RomanMarc Auréle. L’'empereur paradoxéParis: Payot, 2013), 198-212.
% petit,Le Haut-Empire 11.15-17.

190 SHA, Luc. Ver. 8-10.

191 RomanMarc, 257-310.

192 Gottfried Hartel ,Der Beginn der allgemeinen Krise im Westen desnRéhen
Reiches. Wirtschaftliche und soziale Veranderurigeter Zeit von Marc Aurel bis
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The last Antoninus, Commodus (180-192), as thetetated child of
Marcus Aurelius, accessed to throne, and he wookethe configuration of
absolute personal power. His passion was gladfabts, in these he often
participated as welf® The external offences and riots affecting the eenpi
could be handled temporally by officials appointgdhis dad. Thesenatus
became the formal reinforcement of imperial decisjoduring his reign
people of provinces born already composed the 608érmatos ™

The era of Antoninus can be considered as the kegfigrincipatus
because by this time the balance between the fodematusand princeps
was succeeded to find. The power was not transféroen oneprincepsto
the other due to adoptions based on blood relatmr, on personal
excellences and that was competent to sheatusas well. Among the

senatos rather those who were of provinces born cameetdront%®

5. The era of empires of East born, the Severus Dgsty
(193-235)

After the assassination of Commodus, the Roman dGaa thesenatus
in 193 elected P. Helvetius Pertinaxptinceps'® During his short period of
reign (less than 3 months) he set an aim to stabilie military and fiscal
discipline, regain the authority senatusand realise the saving econofy.
After his assassination, in 193 so far four empemere elected as well,
from them only M. Didius lulianus (193) and L. Sefiis Severus (193-
211) gained the reinforcement sénatus® After Didius lulianus survived
only a few months, the power was gained by Septinrfiaverus, who was
supported by the legions stationing at Panndfide is the first non-
European born ruler, because he was born in arcakfriorder of knights
family,"*® moreover his wife, lulia Donna, had great influenas the
daughter of a Syrian pontificate, so she was ot Bam as well. However
for the first time, the Roman aristocracy receitad mistrustfully, after the
initial period of civil war, from 197, he alreadyled an autarchy. As a first
measure he dissolved the Guard, who was unrelatileresponsible for the

zum Septimius Severus (161-211)Zeitschrift fir GeschichtswissenschafB
(1965): 262-276.; Anne Daguet-Gag&eptime Sévér®ome, I'Afrique et I'Orient
(Paris: Payot, 2000), 57-84.

%3 SHA, Comm. 12-13.

104 petit, Le Haut-Empire 1120-24.

195 RomanLe Haut-Empire romain65.

1% paguet-GageySeptime 181-208.

97 SHA, Helv. Per. 7., 13.

198 Bats and Benoist and Lefebtéempire, 43-45.

199 haguet-GageySeptime 209-243.

HMOSHA, Sept. Sev. 1.
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death of lot of emperors, and from the soldierprofrinces he established a
new praetorianusGuard of ten thousand membérsHe based his power on
the military, so he increased on and on the nurobégios of the empire
(from 30 to 33), and the military pay of soldierassincreased as well. The
imperial estate property unified in the time of Wasianus was divided into
two parts again: whilees privatameant the imperial official and state lands,
the lands seized during the civil wars of 193-19&ntwto the personal
property of the emperopétrimonium privatum'*? Beside those who had
military titles, the jurists gained influence, lof significant legal experts
became the members of theonsilium principis (Paulus, Ulpianus,
Papinianus). From 205 he doubled the titlpmafefectus praetoricand from
that time he usually filled the offices with onddier and one jurist. In the
system of imperial offices he relied on the ordékoights, among them
there were more Eastern and African bdfiThe jurisdiction of thesenatus
extended only to Rome and Italy. Due to these nreasa military
bureaucratic state evolvet.

Septimius Severus already in his life appointedtivis sons, Caracalla
(211-217) and Geta as his succes$tBridowever his attempt to the imperial
partnership failed, because after his death, Chaageho accessed to throne
as an autocrat, after one year of reign in 212 hiadbrother assassinated,
and he also had Papinianus, fitaefectus praetorit'® executed due to his
disapprobationt!’ The most relevant public law event of the shortqueof
his reign was theconstitutio Antoniniand™® which gave the Roman
citizenship to all independent inhabitants of thgpae, except th@eregrini
dediticii, **° who were forced to unconditional surrend&There were also
fiscal reasons of this measure, because at the tha¢he taxes paid by the
independent Romans were increased from the previs (icesima
hereditatun) to 10%** He tried to continue his dad’s intent of conquast
even then during an expedition he was assassibgtéis leader guard, M.
Opelius Macrinus (217-218), who was acclaimed tpenor as well by one

1 Cosmel’Armé, 84-87.

112 petit, Le Haut-Empire 11.75.

113 Bats and Benoist and Lefebtéempire, 45-47.

14 Daguet-GageySeptime 337-362.

15 Roman /e Haut-Empire 105-106.

118 jean-Pierre CoriatLes préfets du prétoire de I'époque sévérienne.eSsai du
synthése,'Cahiers Glotz18 (2007): 179-198.

M7SHA, Sept. Sev. 21., SHA, Carac. 3.

118 petit,Le Haut-Empire 11.70-72.

119 Arnold Hugh Martin JonesStudies in Roman Governement and I(Blew York:
Frederick A. Praeger Publishers, 1960), 129-140.

120 7linszky, lus publicum 187.

121 Bats and Benoist and Lefebtéempire, 237.
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part of the military'? Those who supported Caracalla elected Avitus
Elagabalus to emperor in 218, then he was the whe, came out as a
winner from the battles with Macrinus.

Elagabalus (Heliogabalus, 218-222) and also hisessor, Alexander
Severus (222-235) were helped by the Syrian womemers of Severus
Dynasty'*® However after his religious enthusiasm and hignapt to
establish by force the Eastern cult (he was thdifpzate of Helios), he
provoked antipathy, that is why his members of fariistly forced him to
adopt his nephew, then they had the emperor, wétplestige, assassinated
by the guards?*

Alexander Severus accessed to throne as a youngsmanstead of his
will, the will of his women ascendants was for¢&dbut Ulpianus had
significant impact as well, who possessed the dtleraefectus praetorié®®
During the time of the government of Alexander 3ase instead of the
former military, the return for bureaucratic govelent was typical. The
number of the members of imperial council consgstiisenatos and order
of knights became 70, and there were some ju@§tgmong them as well.
On the occasion of the riot, which broke out duridgrman expedition, he
was assassinated together with his mother andpthefectus praetorio,
Paulust?” With his death the power of Severus Dynasty enaed the
relative stabilisation of Romagrincipatusterminated as well.

The Severus Dynasty wanted to show up as the sasesf Antoninus
Dynasty. Several of the Dynasty’s emperors wante@dtablish despotic
power, and according to this the administrationeaofipire reached the
highest development of organization.

6. The era of military anarchy (235-284)

During fifty years — with the opponent emperorsvedl — forty emperors
were accessed to throne, and among them therejustra few who died
from natural causes. In spite of more difficult dions, the monarchical
nature of empire henceforward strengthened. Thefgignce of thesenatus
terminated at the end of the era, so when theasldin 285 summoned the
senatugo appoint therinceps to this thesenatos said that the military had
been entitled to do that. In this era, which deptbynore emperors, only the
reign of Gallienus (253-268), Aurelianus (270-2#6)d Probus (276-283)
lasted for a longer time, so they had only the ibdgg to initiate

1?2 SHA, Carac. 8.

123 petit,Le Haut-Empire 1), 50-53.

124 gHA, Alex. Sev. 16.; Bats and Benoist and Lefebtempire, 50-51.
> SHA, Alex. Sev. 3.

126 Bats and Benoist and Lefebteempire, 51.

127 Zlinszky, lus publicum 183.
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substantive public law reforms. The administratiorent through an
enormous development, and the most stunning rektiitis was that the 20
titles of procurator already existing in the time of Augustus increalsgedhe
third century to 186

The era was finally terminated by the acclamatibarolllyrian guard, G.
Valerius Diocles to emperor in 284, who was knowrDéocletianus (284-
305), and during his reign for more than two desatie became the
establisher of a new public law system, doeninatus°

128 Karl Christ,Geschichte der rémischen Kaiserzeit von AugussigibiKonstantin
(Miinchen: Beck, 1997, 698.

129 5ee also Stephen WilliamBioclétien. Le renouveau de Ror(@ijon: Infolio,
2006)
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The Situation Relating to Real Estate and Wealth
Taxation in Hungary

SziLovics, CSABA

ABSTRACT The need for a uniform system of wealth taxation, including
the taxation of real estates has been formulated several times in the plans of
the socialist governments on tax reform, since the democratic political
transition. The Hungarian Parliament made two attempt to carry out a
significant transformation of the system of real estate taxation in force at the
time, which endeavour was communicated by the government in office as the
introduction of a new element into the taxation of wealth. These attempts
were unsuccessful, because society demonstrates a negative attitude toward
wealth taxation, which appears as a surplus tax in the present system of
taxation and does not mean the redistribution of the tax burden. In my
opinion that is the main reason that the theoretical, practical or material
conditions are not given for introducing wealth taxation in Hungary.

KEYWORDSreal estate taxation, wealth tax, surplus tax

1. The role of the taxation of real estates in the tax
system

In November 2007 the Hungarian Parliament made a repeated attempt to
carry out a significant transformation of the system of real estate taxation in
force at the time, which endeavour was communicated by the government in
office as the introduction of a new element into the taxation of wealth.
Since the democratic political transition the need for the taxation of real
estates, or even more, for a uniform system of wealth taxation has been
formulated several times in the plans of the socialist governments on tax
reform. This intention could be traced back to misinterpreted social
sensitivity and the ever present need for obtaining revenues. The theoretical
principle underlying real estate taxation following the democratic transition

! See more about the French model in: Eric Pichetyads a reform of France’s
ISF wealth tax and general regime for the taxation of personal estatesssed
April 1, 2016.
https://www.researchgate.net/publication/302441283 TOWARDS_A REFORM_O
F_FRANCE'S_ISF_WEALTH_TAX_AND_GENERAL_REGIME_FOR_THE_TA
XATION_OF _PERSONAL_ESTATES
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derived from Article 70/l of the Hungarian Constitun, which laid down
the obligation for all citizens to contribute tolic revenues on the basis of
their income and wealth. Unfortunately, Hungariamisdiction has not
defined the precise contents and frames of thixjple, despite the fact that
the Constitutional Court has dealt with this quesgeveral times.

A basic principle underlying a well-functioning afadr system of wealth
taxation could be the harmonized taxation of tHiiednt elements of wealth
or, at least, to define the taxes imposed on thawng regard to the other
elements. As opposed to this, in the Hungarian practice oy observe
that the taxation of wealth, which may be regardsdthe sum total of
various elements of wealth, is carried out baseddmerging criteria.
Different methods are applied concerning the taxatf a wide range of
personal assets, while vehicles are subject tonaatdax, the proprietors of
works of art do not pay any taxes, similarly, ng s imposed on foreign
investments either, and as for the taxation of cashis practically
unsolvable. Since the democratic transition the erngrof agricultural land
have been exempt from the payment of taxes on ldmai. A tax obligation
— in the form of a personal income tax — arisey @rtlere the owner lets the
land and the period of lease is shorter than fagry. Neither in the past, nor
in the present can one speak of a uniform, propuati system of
contribution to public revenues carrying into efféwe spirit of Article 70/
in a truthful and consistent manner and being bamedhe harmonized
taxation of the different elements of wealth.

I would like to note that, in my opinion, paragrafif) of Article XIII of
the new Fundamental Law ensures the theoreticasilgbty of wealth
taxation when it provides thdtProperty shall entail social responsibility”
| think that this possibility has also been forntethin Article XXX,
which states that everyone is to contribute to dogecommon needs
according to his or her capabilities and to higer participation in the
economy In Hungary a significant difference can be obednin the
taxation of incomes and that of wealth, thereforee @annot speak of
consistently interpreted proportionality in the ldieof taxation even at
present. Behind the real estate taxation of eaahoee may perceive the
underlying purpose that, due to the fact that esthtes are by their nature
more difficult to conceal, a transformed real estax in the form of a
supplementary tax would enable the subsequentidaxatf hidden or

2 For example, in Decision (AB) 66/B/1992, Constiinal Court Decisions (ABH)
1992 735;737; Decision (AB) 61/1992. (XI. 20.), Gotutional Court Decisions
(ABH) 1992, 280;281; Decision (AB) 21/1991. (IV. .26Constitutional Court
Decisions (ABH) 1991. 404; Decision (AB) 163/B/199Constitutional Court
Decisions (ABH) 1993, 544, 545-546.

3 D. Kotyrba and K. Kendall, “German Taxation of REatate: The New G-REIT”
Journal os International Banking Law and Regulatitin(2006): 634-639.
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untaxed incomes in the interest of social justités a fact that real estates
are difficult to keep in secret, therefore they egopas more visible and
accessible objects of taxation, however, it wouddabgreat mistake to use
this tax as an egalitarian means for the purpogedtifying earlier wrongs

in a repressive manner. One should not introdunevatax in such a way
with a view to correcting the deficiencies of earliaxes.

If real estate tax is to be regarded as a meaneeaizing a fully
accomplished system of taxation, it may justifiably argued that there is
real estate taxation in operation in Hungary; meeepit has long formed an
inalienable part of the Hungarian system of taxstiti is a fact that in the
period that has passed since the introduction etdlk reform of 1988 and
the adoption of Act of 1990 on local taxes, thensigance and proportion of
real estate taxes among tax revenues has decremsadkably’ In 1997 the
rate of real estate taxes, which had been banisttedhe system of local
taxes by the end of the 1990s, was even below 8f2%e GDF Due to the
reduced state funding provided for the economicratmn of local
governments that was experienced after the tuthefmillennium and the
introduced calculation of tax revenue raising cépadocal governments
were forced to extend the scope of real estatditexdNevertheless, this did
not, could not, lead to a substantial increasesuemues under the existing
financial, social and legal conditions.

If one is to examine in a wider context what ledhe enhanced role of
this type of tax, it may be stated that it was wated by the purpose of a
nominal increase in tax revenues, or to formulatedre sophisticatedly, the
broadening of the tax base and the expansion dil logsources. The
Hungarian tax and budget system has to face aflghallenges even at
present, which probably cannot be remedied by tiparesion of real estate
taxation. Without the intention of providing a compensive analysis, let
me mention a few of the numerous problems:

a) Earlier revenues from European Union customs griffhich used
to flow into the central budget, have not beenaepll. A type of
revenue that was one of the easiest to plan and cat=ilable has
become eliminated and this process has been acowdphy the
slowing down of the pace of GDP growth.

b) Owing to the low tax morale, which has evolved Ilgdoecause of
the over-taxation of natural persons and smallrpriges, the tax
system can operate at low efficiency.

4 Gyoérgy Takécs,Rendszeres magyar pénziigyi jog [Systematic Hungaria
Financial Law], Budapest, 1936, Grill Kiadd, pp. 96.

® Laszl6 Kénya,Az ingatlanadéztatas FranciaorszaghdReal Estate Taxation in
France], Pénzigyi Szemle, 43. évfolyam, 8. szam, 1998648.

® Kénya: op. cit. p. 643.
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c) The high level of the public debt, on the repaymeintvhich we
annually spend the whole revenue coming from thiequeal income
tax in Hungary. At the same time, as a result efékpansion of the
tendering system, the demand for ensuring own itwtion has
increased dramatically both at the local and cémgneels, which
absorbs substantial resources from the budget.

d) The spending of public funds is characterized bygdescale
corruption, the financing of meaningless prestigeestments and
the transformation of public funds into private dign

It is these causes among others that have led €ordbult that the

Hungarian budget is hungry for any public revehifea new form of public
revenue appears in any corner of the world, Hungdopts it without delay
(see registration tax), and because the numbenesketnew possibilities is
limited, Hungarian legislature is forced to tightdre system of taxation
within the existing frames and creatively estal@dshew tax types, teaching
a lesson also to the world. (As an example one miaytion the “chips tax”,
the tax on financial transactions, and sector-$igesurtaxes.) Parallel to
this, investigations into wealth acquisition stdrte great numbers in 2009
and there was a marked decrease in tax benefits.

2. Real estate taxation under the Hungarian regulation
in force

It may undoubtedly be stated concerning the Huagasystem of real
estate taxation that since the democratic politicaisition it has formed an
important part of our tax system in the form of sotypes of local taxes laid
down in Act X of 1990 (building tax, property taacadd community tax). The
examination of the spread of introduction of resthte taxes reveals that in
1998 domestic property tax, non-domestic propertyand land property tax
as local taxes were levied by 215, 633 and 388! |@mernments
respectively out of the 3200 local governmérithe theoretical foundations
for local taxation were established by Article 443Athe former Hungarian
Constitution, which ensured local governments tgbtrto levy local taxes
within the frames defined by statute by ParlianfeAt.similar statutory
regulation may be found in Spain, where Article X#3the Constitution
states thatself-governing Communities and local Corporatiamsay impose

" See the international examples: Mariacristina edNand Fang Yang, “Wealth
Inequality, Family Background, and Estate TaxatiNBER Working PapeNo.
21047, (http://www.nber.org/papers/w21047), acadddarch 2015.

8 K6nya: op. cit.

° See the international example: Jennifer Bird-Poll&Jnseating Privilege: Rawls,
Equality of Opportunity, and Wealth Transfer Tagati, 59 Wayne Law Review13
(2013):68 accessed 26 March, 2014.
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and levy taxes, in accordance with the Constitudiod the laws. Similar
formulations are found in the Belgian and EstonGomstitutions as well,
moreover, this right has also been declared byclert® of the European
Charter of Local Self-Government:

“Local authorities shall be entitled ... to adequditeancial resources of
their own... Part at least of the financial resourcédocal authorities shall
derive from local taxes and charges of which, wittlie limits of statute,
they have the power to determine the rate.”

Taking into consideration the statements containdtie above passage,
one may declare that the Hungarian regulation iscamformity with
international practice. The problem may lie in greportion represented by
local taxes among local government revenues asasethe amount of state
grants provided for the performance of compulsagks. The financial
scope for action of local governments is mainlyed®ained by the amount
and method of the allocation of grants from thetrz@budget? which has
rendered local self-governments defenceless, bedaesfinancial basis of
their operation is set by the amount of centralegoment support. While in
1991 central government grants constituted 47.1%llafevenues, in 1997
this rate was only 31.7% and in 2002 it was furttezfuced to 26.8%. A
study published by the State Audit Office in 20&2ealed that local self-
governments were forced to exploit the possibdlitierovided by local
taxation. In 2010, with regard to cities with copmnk, the rate of the local
business tax was 1.97% compared to the 2% maxiraxmate. In the same
sphere the rate of utilization of the building t&&as 55% and the tax gap,
that is the difference between the collected tzosspared to the theoretical
tax liability, was 4.4 thousand million forints.

The financial situation of local self-governmeritseir scope for action
and willingness to levy taxes were significantlydified by Section 209 (4)
of the Act on the budget of the Republic of Hungtoy the year of 1999,
which defined the amount of central government tgratlocated to local
self-governments having regard to their tax reveraising capacity. In
accordance with this, the amount of the potertiiedpretical tax revenues of
local self-governments was calculated into the arhaf allocated state
funding and thereby local self-governments wereirgudy forced to
increase the role of local taxes. The practicetirgato the examination of
tax revenue raising capacity was also upheld byidiec No. 48/2001 (XI.
22) of the Constitutional Court. As a result, iuttbbe observed that among
the ever growing local tax revenues the taxatioreaf estates also showed

19 Act on Local Self-Governments, § 1 (5)

1 Géza Dankd,Osszegzés a helyi 6nkormanyzatok pénziigyi helgketés
gazdéalkodasi rendszerének eblexésésl [Summary report on the revision of the
financial situation and system of financial managamof local governments],
Allami Szamvevszék (State Audit Office of Hungary), April 2012.
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an increase. At the same time, with regard to mgldand land property
taxes, local self-governments endeavoured, onrnkehand, to impose taxes
rather on non-domestic property, and on the othandh to levy
proportionate taxes, imposing a community tax tfiealow rate on natural
persons. However, approximately one fifth of losealf-governments did not
introduce any local taxes, because they took imwoant the presumed
unfairness of the given tax type, the paying cdpadithe inhabitants of real
estates and they self-critically evaluated the ipubérvices provided by
local governments and the underlying principle qgfiiealence. Instead of
the local inhabitants they often attempted to ingpasal estate taxes rather
on the proprietors of holiday homes or foreign esthte owners.

Act C of 1990, being in force even today, empow&sal self-
governments to levy a building tax and a land priyp@x on real estates,
the amount of which has been determined by locaégonents in a fixed
amount or on the basis of the adjusted sales valoe,exceeding the
maximum statutory tax rate. Of the built structutesated in the area of
jurisdiction of a given local government, buildingad parts of buildings
used for domestic or non-domestic purposes aresuty the payment of a
building tax and the tax liability applies to athams and spaces of the
building, regardless of their intended purpose atitization. Under the
Hungarian regulation in force, in the case of théding tax, the owner or
co-owners of the real property are regarded agpdgons subject to the tax
liability, while in the case of the personal comntyimax the owner or tenant
of the privately-owned property are both consideasdbeing subject to
taxation. This approach is generally accepted also international
comparison, but both in Great Britain and Franég tdix is to be paid by the
tenant exclusively. A particular characteristicttoé Hungarian Act is that it
manifests social sensitivity when it provides fowvige range of exemptions,
thereby practically reducing the tax base. Howetlels tax base is still
broader than that in the Western models, becaestagation of real estates
used for private and business purposes is not lyhegparated, while e.g. in
common law jurisdictions higher tax burdens are dasgal on business
property. For this very reason, in the latter caesta social movement has
begun reflecting the intentions of business prgpewners, who proclaim
that this approach is unfair, because it consStutaxation without
representation, since the system of local governhgleations does not grant
legal persons the right to vote. However, the essnsector also benefits
from local public services and their profits, tifere many consider it only
too natural to contribute to the local budget.

On the analysis of tax liabilities one may conclubat the Hungarian
system also determines the commencing date ofthpdyment liability in
harmony with the international practice when ityides that the obligation
arises from the first day of the year following tissue of the occupancy
permit or the retrospective building permit (builgi approval certificate).
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The legal institution of tax suspension was intietl for elderly disabled
people from 2004 by Section 14/A, which, in facgeant a temporary tax
exemption. The elderly person is entitled to tagpgmsion until the end of
his or her life, the payment of the tax may takacplonly as a result of a
change in ownership or succession, but in that deseax is imposed on the
new owner or heir as a deferred tax increased iniénest. In the Hungarian
system, the basis for the tax is the net floor spaicthe building or the
adjusted sales value of the real estate dependinjeodecision of the local
government. If the net floor space of the buildimtpken as the tax base, the
maximum amount of the annual tax is 1100 Et/mhile if the adjusted
market value of the real estate is the startingtpthien the upper limit of the
tax is 3.6% of the adjusted market value. It mustnbted that the value-
based “ad valorem” taxation was chosen only by foual government¥.
The land property tax established by Section lthefAct also functions as
a classical real estate tax, where the person duigighe tax liability is the
owner and the tax is imposed on unbuilt parcelamd within municipal and
planning area boundaries and the part of land lgéigrto a building which
is in excess of the usual local land size. Thebtse is the area of the parcel
of land in square meters or its adjusted markatevéthe maximum amount
of the yearly tax is: 200 HUF/ #year or 3% of the market value). The
personal community tax payable by private individua also classified as a
real estate tax which is levied on apartments oworeléased by them, the
amount of which may be maximum 17,000 HUF per year.

3. Unsuccessful attempts at the taxation of elements of
wealth

3.1 Thefailure of theregulation of 2005

Act CXXI of 2005 on luxury tax, which was to tak#est on 1 January
2006, appeared as a new element in addition toetileestate taxes operating
in the system of local taxes. In accordance wighgalitical intentions of the
time, the Act was adopted by Parliament with tha & give greater effect
to the constitutional obligation of contribution public revenues on the
basis of one’s wealth. A central element of thmstige was the levy of
surtax on luxury real estates the market value bfclw exceeded one
hundred million forints. Pursuant to the text of thct, the exact amount of
the tax was to be determined by calculating 0.5%hefpart exceeding one
hundred million forints, which amount was to bedoan the basis of self-
assessment. However, due to the prohibition of Est#xation, the person

2 They are the following: Erd, Németkér, Nyiregyhé&2aks
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subject to the tax liability could deduct from tldsount other real estate
taxes paid by him locally.

The group of taxpayers subject to the tax was deted similarly as in
the case of local taxes, the only difference behag this tax was levied
exclusively on the real estates of private indigiduand not on real estates
used for business purposes. The tax base was kthdated value which
resulted from the market value of the real estatdtiplied by adjustment
coefficients defined by the Act. In order to detarenthe tax a relatively
simple value definition system was established dase the common law
model, concerning which it was emphasized thatds wot aimed at the
definition of the real market value.

It is to be noted that real estate taxation basethe market value taken
in the proper sense can be found exclusively inf@ala. In the Hungarian
system the market value was determined by the pmadrnments within the
limits laid down by the Act by taking into considépn some amending and
adjusting factors. In this method of calculationpdasis was placed on the
location of the real estate, the quality of itaisture and building materials,
equipment, age, and comfort level. Concerning tifniion of the market
value, the legislator rendered it possible to heegard to the local price
situation. At the same time, to the detriment ellogovernments, from the
luxury tax the taxpayer could have deducted thédimgj tax and, in the case
of holiday homes, even the tourism tax already fmichim to the local
governments. Already at the time of its adoptioa #hct caused heated
debates and experts indicated in advance that e \dgfinition based on
self-assessment, but at the same time overriditfepssessment, seemed
unconstitutional. The Ministry of Finance made @l@uannouncement in
advance that it expected approximately 10,000 tgxsa or tax returns, and
tax revenues of 1.5-2 thousand million forintsiteg same time, the reality
was that until March 2007 - the time when the Gantginal Court
delivered its decision — 585 tax returns had béed hationally defining a
tax revenue of 120 million forints. Out of the remtates declared for tax
purposes, 535 were in the capital. The examinatiotax returns revealed
that this low effectiveness was further reducedhsy fact that tax returns
were also filed by private individuals in whose egaying a tax would not
have been justified based on the value of theastate.

With regard to the results of the luxury tax, ityrze concluded that it
was a complete failure because of the marketingiggtin other words, the
amounts spent on the preparation of the taxpayerd,the collected tax
revenue did not even cover the administrative coBtem this failure
numerous lessons could be drawn concerning the &fiarg system of
taxation. Firstly, one may observe serious limitasi with respect to the
financial situation and law-abiding attitude of nigmrs of the post-
millennium Hungarian society. A system of taxatitmased on self-
assessment and aimed at the expansion of the & that leans on the
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discretion and active involvement of the individeauld not be effectively

introduced under the given conditions and throupk given means.

Establishing the value of the real estate is a tegkiring expert knowledge,
in which the majority of taxpayers could not andibally did not want to

actively participate. Let us also consider how im@at a question is

constituted by the assessment of the value ofdhkeastate in its inhabited
state, the correct evaluation of which could be tmwersial even for

qualified experts dealing with the sale of reakhtes. It can be concluded
that it is possible to define two preconditions @eming this type of

expansion of wealth taxation. The first one is nfaministrative nature,
which requires a well-functioning, detailed and xitde real estate

registration, while the other condition is morefidiflt to define, but not less
important: an economic, cultural and social sitatcharacterized by a
higher level of civil, wealth and income relations.

The final collapse of the luxury tax was not, hoetewaused by social
resistance, but by a decision of the Constituti@wlrt. In its Decision (AB)
No. 155/2008 (XII. 17.), the Constitutional Counnallled the luxury tax. As
a deficiency of the Act, the Constitutional Cowetognized and pointed out
the problem of the definition of the calculatedual The first remark of the
Court concerned the calculation of the tax base|dpislator’'s presumption,
which enabled municipalities and the districts afdBpest to define the
minimum and maximum value of real estates relef@ntaxation purposes.
The local governments were permitted to determhee frice per square
meter of the tax object based on this guide. Howetheés amount was
necessarily fictive and did not by all means defime real market value of
the real estate in question and it provided a distiopicture of value
proportions existing between the real estates. KMeweén this way the actual
definition of wealth relations could not satisfyetbrinciple of contribution
to public revenues on the basis of wealth. Localegoments could not
deviate from the value limits defined by the Aatr were they bound to take
into consideration data relating to real salesgsriand duties. At the same
time, the regulation granted a wide scope of adiiolocal governments to
deviate in the negative direction, in other wordls, the detriment of
taxpayers, when assessing and determining the vhheal estates.

Obviously, the legislator proceeded from the prijms that the
representatives of the municipality were fully awaof the local price
situation and they were able to define a tax thed wlose to the real market
value. However, the legislator probably forgot fhet that representatives
might also have selfish interests and they mighihmake objective decisions
concerning real estate taxation, as they might &ksodirectly affected.
According to the Constitutional Court, a furtheolplem was the lack of
possibility to turn to any legal forum concernifg testablishment of the tax.
Thus, the law excluded the possibility of judigi@view of an administrative
decision. According to the Constitutional Couristivas unconstitutional, in
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this range the law did not even provide for thesjimbty of providing proof
to the contrary and this would have meant the stat@g possibly non-real,
fictive income in a given case, thereby violatingtidle 70/1 of the
Constitution in force at the time. Another crititisexpressed by the Court
was that the presumption relating to the value edl restates was not
established on the basis of real market data andceuld have provided a
wide scope of action for defining the tax arbitsgriwhile excluding the
possibility of legal remedy. Concerning the theioadtpossibility of wealth
taxation, the Constitutional Court held that thim@ple of proportionality to
taxpayers’ wealth must be observed with regarchéodefinition of the tax
base and the rate of the tax. “Tax may be imposdy an wealth that has
actually been acquired, in other words, not onéyridal estate selected as the
basis of the tax liability must exist, but also tteue defined as the tax base
must be a real and not a presumed valtie.”

3.2 Failure of the regulation of 2009

Act LXXVIII of 2009 was intended as a new instrurhesf wealth
taxation, which concerned taxes levied on speaigets of high value. The
scope of the tax meant to be introduced by the watld have covered
domestic property exceeding the value of 30 milliorints, water and air
vehicles as well as cars of high performance. katlg the failure of the
luxury tax, the law attempted to correct the deficies, albeit
unsuccessfully. Similarly to the regulation on laxtax, in this case as well,
the basis for the tax was the calculated valueceaming which local
governments could designate value zones based emmt#thod known
already earlier and take into account specific stdpent factors laid down
by the norm. In this case as well, there was aantidn to impose on
taxpayers the obligation of determining the markalue so that if the
taxpayer determined the value of the tax objea lower amount than the
one defined by the local government, the local gavent could deviate
from this value and establish the value ex offi¢tmwever, as opposed to
the regulation on luxury tax, the taxpayer couldtest this decision and
challenge it in court within 30 days. It was a etaeristic feature of the Act
that it determined the adjustment factors so thigtvioured those who lived
in adobe houses facing north, older than 80 yeadswithout any modern
convenience. This approach could in itself be atersid unrealistic, at the
same time, it was also contrary to European Uniateavours to modernize
apartments.

It was important that this new type of real estatation would not have
been obligatory for local governments either, ihentwords, they remained
free to decide about its introduction and rate &l as the expansion of

13 Decision (AB) No. 155/2008. (XII. 17.) p. 15.
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exemptions. The realization of this intention coulzk influenced
significantly by the fact that this type of tax walso taken into account with
regard to the calculation of tax revenue raisingacéty. This could have
forced local governments to apply this tax.

The most striking feature of the change was thabitld have put an end
to the levying of a rate-based tax, in other wottdaould have changed the
method of calculation of the tax base. The systiinogated by the Act was
centred around the determination of the value ¢atled on the basis of the
method that had already failed in the case of tixarrly tax. The positive
element of the amendment was the tax concessiornegrfor the renovation
of historic buildings. This means that the Act wbuhave introduced
taxation based on a calculated value, referringadly for the umpteenth
time to the constitutional requirement of contribatto public revenues in
proportion to one’s wealth. The detailed explamatijiven for Section 132
of the Act expoundsiThe methodology relating to value assessmentdrr t
purposes does not serve to determine the precles sa market value, but
to give expression in the tax base to the valupgntions of real estates in
relation to each other.’At the same time, the following sentence expreases
totally opposite ideatNaturally, the value calculated for the purposek o
taxation is not detached from the sales value, bgeat is based on data
relating to the stamp duty payable on transferspafperty for monetary
consideration.”It may justifiably be argued that the legislatocrieased the
uncertainty relating to the superficially elabochtajustment factors by the
explanation given for Section 135, since basedhasd words it is rather
difficult to decide what the relationship betwedr tcalculated value, the
sales value and the market value is. If the aito isstablish some kind of
proportionality, then registering the market vali® in fact, of no
significance, therefore, there is no need for donat, up-to-date real estate
register, acts of real estate assessment in indiVichses, real estate experts,
a substantial apparatus, annual reviews, valovisatand significant
expenditures. If it be the case, then one may spakost, of a system that
is more just than the earlier system, but not a mstem based on
contribution to public revenues in proportion tenwealth at all, since no
attempt has even been made to find out the reakvall wealth, to which
one might add that real estate taxation and weakidtion cannot be equated
with each other. Real estate tax is a tax on wealth not a wealth tax,
because it is not linked to the whole of wealth, dnly one segment of it.

If the question is approached from the other sideé we believe the
proposition that the value considered for tax pagsc‘is not detached from
the market value”, then a socially more just sysiimorn, since real estates
are taxed based on their real value and this mmpodstrate the idea that a
higher level of tax obligation is linked to a highealue. However, this
solution could be extremely expensive, since tier® uniform, recognized
and valorised register of real estates that aratéocin the territory of
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Hungary. If there was such a system of registratibren financial
institutions would not probably devote so muchratte, energy and money
to the assessment of the value of real estatesultl also be dangerous to
rely on the data of the tax authority, since th#ata are not comprehensive
and, at the same time, they may also be misleallewguse the value of two
neighbouring real estates can be determined atdiiasice only by a rather
superficial observer, let us only think of solachieology, marble stairs,
Jacuzzis, fireplaces, the view, designed parks ethich list could be
continued endlessly. The worth of the value of @ estate is principally
determined by its location, but in spite of this,id the general view of
experts that each real estate must be assessgiiuadly, it is not possible
to spare the costs of hiring an expert assessioe ifeal market value is to be
determined. At the same time, it is impossibleinarice the work of expert
assessors due to the great number of real estatethe other hand, even if
this could be completed with support from the statee must not forget that
the assessment of real estates would have to leategbevery year, or at
least, every five years.

Neither could one expect to define the tax baskstieally by the “multi-
factor product” considered as simple by the amemimeet us imagine the
situation where the taxpayer makes a statementingldo the thermal
insulation capacity of walls, doors, windows, ainé tceiling. One may
justifiably question whether he knows precisely wias been built in and it
could be interesting to note that the expensivelyght thermal insulation
which increases the value of the apartment — andthey way, is
environmentally friendly - increases the valuehs teal estate, namely, the
tax base, and thereby also the tax obligation. @lsis means that the owner
of the real estate increases not only the effigiesfcthe energy budget and
the environmentally-friendly characteristics of treal estate, but also his
future tax payment obligations. This regulatoryitadie goes completely
against current world tendencies. As a further jgrmbone may mention that
it is unpredictable what impact the real estatewdixhave on the real estate
market constituting a major part of GDP growth, tinei can one tell what
influence it will have on regional differences beem the different micro-
regions.

Decision (AB) 8/2010. (1.28.) of the Constitution@lourt found this
amended version unconstitutional too. The judgeshef Court did not
criticise the fact that pursuant to the Act theesalalue served as the basis
for the tax payment obligation, but they had a tiggaopinion of the
application of the method of self-assessment, lirerotvords, of the way of
calculating the tax. The Constitutional Court cdesed that it could have
led to significant uncertainty on the part of taayprs that if, as a result of
the inaccuracy of calculation, there was a suhisiiadifference between the
value determined by them and that established éwatithority, this could be
sanctioned by the tax authority. Let me add tmathe case of real estates of
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high value, assigning the obligation of assesdiegtéx to the dwellers, who
in the majority of cases did not have any spemahmetence relating to real
estate selling, was a wrong solution in my opiniés.for the solution that a
difference in value could lead to legal sanctiongpdsed by the tax
authority, it was also found unacceptable by thed@itutional Court. This

situation violated the principle of the rule of lawherefore, the

Constitutional Court declared that it was not teaeyal possibility of wealth
taxation that was problematic, but the specifichudtof taxation applied in
this case. The decision of the Constitutional Caligttnot affect the tax on
vessels, aircrafts and cars, which entered intoefaven in its truncated
form to be repealed later by the new administratio2010 following the

change of government.

4. Closing remarks

On the whole it may be stated that the theoretjmactical or material
conditions are not given for introducing wealthatien in Hungary. Society
demonstrates a negative attitude toward wealthitaxavhich appears as a
surplus tax in the present system of taxation andsdnot mean the
redistribution of the tax burden. This passivestasce is also manifested in
the failure of the two regulations described abdwet. me add that wealth
taxation or its Hungarian form, the taxation ofl restates, could, as a matter
of fact, be more effective than indirect taxes doiehe above-mentioned
technical reasons and reasons concerning registral spite of this, it
would require the reconsideration of the stategetaty system and the role
of the state if uniform wealth taxation was to Irdduced in Hungary
without it being harmonized with the present systénocal taxes.

| do not think that a general wealth tax or levyldobe implemented in
Hungary. Instead, it would be possible and alscessary to revise and
update the provisions pertaining to real estateth@fAct on Local Taxes.
Concerning the present situation of wealth taxatiomay be stated that in
2012 Prime Minister Viktor Orban repeatedly dediatbat he was not
willing to introduce a wealth tax even under pressiiom the IMF or the
European Union; instead, the Government would gteto achieve a
balanced budget by expanding the tax base.
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Handschriftenvergleichung hauptsachlich beeinflu&amen

Foldvari JozsefDie deterministische Begrindung der strafrechtliche
Verantwortlichkeit
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63.

64.

65.

66.

67.

68.

69.
70.
71.

72.

73.
74.

75.

76.

7.
78.

79.

80.

81.

Rudolf Loérant: Az adasvétel szabalyozasanak otijse a
kizsakmanyolé tarsadalmakban

Molnar Istvan: A munkamulasztasbol etekiartérités néhany kérdése
a termebszovetkezeti jogban

T. Pap— R. Halgasch Die Rechtsverhdltnisse zwischen Eltern und
Kindern in der sozialistischen Gesellschaft

Antal Adam Problemi goszudarsztvennopravovih [
adminisztrativnopravovilh dogovorov v Vengerszkoj rddaoj
Reszpublike

RomanLaszl6: A szervezeti jellefy bel$ szabalyzatok természete
kilonos tekintettel a kollektiv széidésre

Vargyai Gyula: Nemzetiségi kérdés és integracié. Adalékok Jaszi
Oszkar nemzetiségi koncepciéjanak értékeléséhez

Judilstvan:Munka és erkolcs
MarkosGyorgy: A megyei tanacsi szervek ter§gevékenysége

Tremmel Flérian: A bizonyitas és a bizonyiték fogalma a
biinteteljarasban

Antal Adam Hauptziige und zeitgemaRe Probleme der territorialen
Koordinierung in der Ungarischen Volksrepublik

Molnar Istvan: A foldtulajdon és a foldnyilvantartas kaplesa

Bruhacs Janos: Az ENSZ kisérlete Namibia (Délnyugat-Afrika)
nemzetkozi statusanak rendezésére

J. DehaussyA nemzetkdzi jog forrdsai és a jog nemzetkdzidea —
E. Melichar: A kdzigazgatasi jogtudomany féfiése Ausztriaban - K.
Opalek:A jog motivaciés hatasa

Current problems of socialist jurisprudence
A Magyar Tanacskoztarsasag allamarol és jogardlq4969)

CsizmadiaAndor: A pécsi egyetemalapitas 600. évfordul6jdiz6(-
1967)

Pall J6zsef: A hazastars oroklésének néhany kérdésszarévezeti
jogra tekintettel

Entwicklungsfragen der Verwaltung in MitteleuropBed. Andor
Csizmadia

Laszl6 Roméan Einige theoretische Fragen des Zusammenwirkens de
Gewerkschaft und des sozialistischen Unternehmens
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82.

83.

84.

85.

86.

87.

88.

89.

90.

91.
92.
93.

94.

95.

96.

97.

98.
99.

100.

Bibliografia: Az egyetem oktatdinak és tudomanyosigdzdinak
szakirodalmi munkassaga 1967-1971.

Antal Adam VerfassungsmaRigkeit und Verfassungsschutz in der
Ungarischen Volksrepublik

Tibor Pap Les exigences sociales et la modification de ladkmila
famille

Ott6 Bihari: L'organisation de I'Etat socialiste - une orgarisatde
I'Etat moderne

Jozsef Farkas Der subjektive Geltungsbereich und der objektive
Umfang der Rechtskraft im ungarischen Zivilprozel3

Jozsef Farkas (Red.) Wissenschaftliche Konferenz Uber die
Hauptfragen des sozialistischen Vertragssystems

FerencBenedekDie conventio in manum und die Formlichkeiten der
EheschlieRung im romischen Recht

Bibliografia: A Pécsi Tudomanyegyetem Allam- és tliogmanyi
Kara oktatdinak szakirodalmi munkassaga 1972-1976.

Laszl6 Roman Uber die Rechtsstellung der Arbeitgeberorgane,
insbesondere in der Unternehmenorganisation

Antal Adam L’activité gouvernementale en Hongrie
FerencBenedekEigentumserwerb an Frichten im rémischen Recht

Jozsef Farkas (hrsg.): Beitrdage zu den rechtlichen Fragen des
Umweltschutzes

Andor Csizmadia,Alajos Degré, Erika Somfai Filéné Etudes sur
I'histoire du droit de mariage de Hongrie

Adam Antal, BenedekFeren¢ Szita Janos (szerk.): Jogtorténeti
tanulmanyok.  Emlékkdnyv  Csizmadia  Andor  hetvenedik
szilletésnapjara

Joézsef Foldvari: Einige Bemerkungen zum neuen ungarischen
Strafgesetzbuch

Emil Erddsy. Der technische-wissenschatftliche Fortschritt und di
strafrechtliche Verantwortlichkeit

LajosTamas Das Verantwortlichkeitssystem der Investitionsvage
LaszloVargha Die Teilrechtskraft im ungarischen Strafverfahren
Adam Antal, BenedekFereng Farkas Jozsef(szerk.): Kauser Lip6t
Emlékkdnyv
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101. Lajos SzamelLa resposabilité de I'administration pour le dommag
causé

102. Bibliogréafia: A Pécsi Janus Pannonius Tudomanyegyetem Allam- és
Jogtudomanyi Kara oktatéinak szakirodalmi munkas<&y 7-1982.

103. Laszl6 Kiss Possibilité de décentralisation de la Iégislation
administrative en Hongrie

104. AdamAntal (szerk.): A 100 éves Kislégi Nagy Dénes tudomanyos,
oktatoi és kol életmivérsl
105. AdamAntal (szerk.): Jubileumi tanulméanyok 40.

106. Antal Visegrady Die Rolle der Gerichtspraxis in der Entwicklung des
sozialistischen Rechts

107. JozsefFarkas The main questions of Hungarian international civil
procedure law after the codification of privatesimational law

108. Lajos Tamas Kommissionsvertrag - als einer der Rechtsrahmen fir
eine Kooperation

109. Adam Antal (szerk.): Dr. Holub Jozsef és dr. Irk Albert pécsi
professzorok munkassaga

110. JanosBruhacs Le régime international de la navigation sur le Tz

111. Adam Antal (Red.): Die Promotion zum Ehrendoktor von fPro
Gerhard Haney und Prof. Gerhard Hoffmann an demsl&annonius
Universitat

112. Miklos Kengyel Rechtsschutzanspruch und die
Rechtsschutzbediirfnis. Beitrdge zur Theorie degdftchts

113. Harro Otto: A népesedéssel kapcsolatos orvostudomany ijoget
hatarainak megvonasara iranyuldé megfontolasok aell&@nodvetségi
Kdztarsasagban -Erdésy Emil: Gondolatok a magzatelhajtas
biintetjogi szabalyozasanak kérdéslér

114. Adam Antal (szerk.): Dr. Faluhelyi Ferenc tudomanyostatsi és
tudoméanyszerveéi munkassaga

115. L&szl6 Kecskés Staatliche Immunitat und Verantwortlichkeit flr
Schaden

116. JozsefFarkas Die zivilprozeRrechtliche Stellung der Auslander in
Ungarn

117. Die Promotion von Prof. Dr. Harro Otto zum Ehrentokan der
Janus Pannonius Universitat

118. AdamAntal (szerk.): Tanulméanyok Szamel Lajos tiszteletére
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1109.

120.

121.

122.

123.

124.

125.

126.

127.

128.

129.
130.

131.

132.

133.

134.

135.

Adam Antal (szerk.): Szamel Lajos és Kulcsar Kalman a Janus
Pannonius Tudomanyegyetem diszdoktorai

Antal Adam Tendances du développement de I'ordre constituéibnn
de Hongrie

Antal Adam Le contréle de la constitutionnalité des actes
administratifs et gouvernementaux en Hongrie

Bibliografia: A Janus Pannonius Tudoméanyegyetemarl és
Jogtudomanyi Kara oktatéinak szakirodalmi munkass&3-1990.

HamzaGabor, Kajtar Istvan, ZlinszkyJanos(szerk.): Tanulmanyok
Benedek Ferenc tiszteletére

KorinekLaszl6 (szerk.): Tanulmanyok Foldvari Jozsef tiktége

Bibliogréfia (Osszeélljtotta Adam Antalné). A Jan@annonius
Tudomanyegyetem Allam- és Jogtudomanyi Kara oktatoi
szakirodalmi munkassaga 1991-1996.

Petrétei Jozsef (szerk.): Emlékkdnyv Adam Antal egyetemi tanar
szliletésének 70. évforduldjara

Gabor Hamza, Istvan Kajtar, Attila POkecz KovacsJanosZlinszky
(hrsg.):lura antiqua — iura moderna. Festschrift fir FerBeoedek
zum 75. Geburtstag

Petrétei Jozsef (szerk.): Emlékkényv Bihari Ott6 egyetemnaia
szuletésének 80. évfordulojara

Szerkesztési hiba folytan a sorozat 129. szdmajelent meg!

FenyvesiCsaba,Herke Csongor(szerk.): Tanulmanyok Eédy Emil
professzor tiszteletére

A PTE Allam- és Jogtudomanyi Kara oktatoinak szadimi
munkassaga 1997-2002. (Bibliografia) Osszeallithttam Antalné

FenyvesiCsabaHerkeCsongor (szerk.): Emlékkényv Vargha Laszl6
egyetemi tanar sziletésének 90. évforduldjara

Korinek Laszlé, Kdhalmi Laszl6, Herke Csongor (szerk.):
Emlékkonyv Ferencz Zoltan egyetemi adjunktus hak#ta 20.
évforduléjara

Korinek Laszlé, Kdhalmi Laszlé, Herke Csongor (szerk.):
Emlékkdnyv Irk Albert sziiletésének 120. évfordulaja

Noéra Chronowski(ed.): ,Adamante notare.” Essays in honour of
professor Antal Adam on the occasion of hi8 B&thday
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136. Balogh Agnes, Hornyak Szabolcs (szerk.): Tanulmanykotet &sy
Emil professzor 80. sziiletésnapja tiszteletére

137. TremmelFlérian, MészarosBence,FenyvesiCsaba (szerk.): Orvosok
€s jogaszok a blntet igazsagszolgaltatasban. Dézslaszlé
Emlékkdnyv

138. Gal Istvan Laszlé,Kshalmi Laszl6 (szerk.): Emlékkdényv Losonczy
Istvan professzor halalanak 25. évforduldjara

139. Fenyvesi Csaba, Herke Csongor, Mészaros Bence (szerk.):
Bizonyitékok. Tiszteletkbtet Tremmel Fl6rian egyetetanar 65.
szilletésnapjara

140. CsefkdFerenc (szerk.): Unnepi kétet. Ivancsics Imre egyetdocens,
decan emeritus 70. sziletésnapjara

141. Kiss Gyorgy, Berke Gyula, Banko6 Zoltan, Kajtar Edit (szerk.):
Emlékkényv Roman Laszlo sziletésének 80. évforddoj

142. A Pécsi Tudomanyegyetem Allam- és Jogtudomanyi Kétatdinak
szakirodalmi munkéassaga, 2003-2007 (Bibliografiayszeallitotta
Kajtar Istvanné, Karoliny Eszter, Saaghy Ferencné

143. Csap06 Zsuzsanna (szerk.): Unnepi tanulmanykétet Bruh&osos)
professor emeritus 70. szlletésnapjara

144. Zsolt GyorgyBaloghet al. (eds.): Selected Essays of Faculty of Law
University of Pécs

145. ChronowskiNoéra, PetréteiJozsef (szerk.): Tanulmanyok Adam Antal
professor emeritus szlletésének 80. évforduléjara

146. AndrassyGyorgy,Vogl Méark (szerk.): Az emberi jogok és a nyelvek

147. Zsolt Gyoérgy Balogh et al. (eds.): Essays of Faculty of Law
University of Pécs, Yearbook of 2010

148. FenyvesiCsabaHerke Csongor (eds.): Pleadings. Celebration volume
of Professor Tremmel Flérian’s 70th Birthday

149. Zsolt Gyoérgy Balogh et al. (eds.): Essays of Faculty of Law
University of Pécs, Yearbook of 2011

150. Zsolt Gyoérgy Balogh et al. (eds.): Essays of Faculty of Law
University of Pécs, Yearbook of 2012

151. Zsolt Gyoérgy Balogh et al. (eds.): Essays of Faculty of Law
University of Pécs, Yearbook of 2013

152. Attila Panovics Gergely Laszl6Szke (eds.): Essays of Faculty of
Law University of Pécs, Yearbook of 2014
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