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Quo vadis ECtHR? An assessment of Carter v. Russia before 
the European Court of Human Rights

The European Court of Human Rights (hereinafter: ECtHR or court) has recently delivered its first 
decision on extraterritorial assassinations in the Carter v. Russia case1 The judgment concerned Mr. 
Alexander Litvinenko, former member of the Soviet Union’s secret service, KGB, who had been 
living in the United Kingdom since 2000 until his poisoning in 2006 by Russian state agents.2

Before turning to the questions of law raised by the case, it is necessary to elucidate what actually 
is meant under the term ‘assassination’. In light of the authoritative American legal scholarship, the 
definition of assassination is dependent upon whether it was conducted in times of war or peace.3 
During peacetime, politically motivated killings are considered to be assassinations, while within 
the framework of an armed conflict, perfidious or treacherous killings of individually selected ad-
versaries are characterized as assassinations.4 According to the views of this author, assassinations 
can be seen as a subcategory of ‘targeted killings’, a notion which describes the extraterritorial use 
of intentional, premeditated, deliberate lethal force against individually selected persons, who are 
not in the physical custody of the attacker. The use of force is attributable to a state or international 
organization and there is no judicial decision authorizing the killing of the target.5

Based on the above, the poisoning of Mr. Litvinenko can be considered a classic peacetime assas-
sination, since the killing had an undeniable political motivation.6

The judgment of the ECtHR is notable – among other things – for having established the juris-
diction of the respondent state in connection with the substantive limb (or negative obligation) of 
the right to life – for an extraterritorial use of force, contrary to the longstanding ‘precedent’ of 
the Bankovic decision.7 In that judgment, the court famously held that bombing a person does not 
create jurisdiction for the state in question in the absence of effective control on the ground.8 In its 
subsequent case law, the ECtHR remained true to Bankovic, arguing that states’ jurisdiction is pri-
marily territorial, however, a number of exceptions have been identified which relied on the author-
ity and control of a state agent on the person in question.9 In the recent Georgia v. Russia (II) case10 
however, the ECtHR took a step back from expanding extraterritorial jurisdiction as illustrated by 
Al-Skeini v. The United Kingdom11 towards the Bankovic decision,12 finding no jurisdiction for the 
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10  Georgia v Russia (II) (App. no. 38263/08) ECtHR (2021)
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Russian Federation during the hostilities of an international armed conflict, except for persons in 
physical custody.13 The court further argued that state agent authority and control beyond arrest or 
detention has only been established in connection14 in relation to “isolated and specific acts involv-
ing an element of proximity.”15 This reasoning was later taken up and expanded upon by the Cham-
ber in Carter v. Russia,16 claiming that this “should apply with equal force in cases of extrajudicial 
targeted killings by State agents acting in the territory of another Contracting State outside of the 
context of a military operation.”17 The ECtHR also claimed that “[t]argeted violations of the human 
rights of an individual by one Contracting State in the territory of another Contracting State un-
dermine the effectiveness of the Convention both as a guardian of human rights and as a guarantor 
of peace, stability and the rule of law in Europe.”18 It needs to be highlighted nevertheless that the 
court still reiterated that the case in question has occurred “in a situation of proximate targeting”.19

Where does this leave us in terms the of judicial oversight of targeted killing programs? Well, we 
have reason to have confidence in the future despite the fact that the decision can still be overturned 
by the Grand Chamber in case of a referral to it, but the present author strongly agrees with Marko 
Milanovic that it is highly unlikely that the Grand Chamber would reverse the judgment as matter 
of legal interpretation.20

However, the present author also feels that jurisdiction over extraterritorial targeted killing opera-
tions is still not carved in stone, since the most prominent targeted killing operations, i.e., the use 
of armed drones to kill terrorist suspects can still fall outside the scope of the abovementioned test 
for jurisdiction for at least three reasons.

First, it can be argued that a targeted killing by an unmanned aerial vehicle is not an isolated and 
specific act since most contemporary targeted killing operations occur within the framework of a 
state policy or program.21

Second, targeted killing by a drone by the nature of things does not involve any level of proximity 
in contrast with, for example, poisoning.

Third, many targeted killings occur in times of armed conflict. The ECtHR has already held that 
“the active phase of hostilities which the Court is required to examine in the present case in the 
context of an international armed conflict is very different, as it concerns bombing and artillery 
shelling”22 Although, the case in question – Georgia v. Russia (II) – occurred without doubt in a 
situation of an international armed conflict, but in theory it is still arguable, that the “context of 
chaos”23 can exist in a non-international armed conflict as well, within which the vast majority of 
targeted killing operations take place.

chaos/ (18 October 2021).
13  Georgia v Russia (II) paras. 113-144. 239. and 269.
14  Ibid. para. 131.
15  Ibid. para. 132.
16  https://www.ejiltalk.org/european-court-finds-russia-assassinated-alexander-litvinenko/ (18 October 2021).
17  Carter v Russia para. 130.
18  Ibid. para. 128.
19  Ibid. para. 161.
20  https://www.ejiltalk.org/european-court-finds-russia-assassinated-alexander-litvinenko/ (18 October 2021).
21  Kis Kelemen 2021, pp. 46-53. and 57.
22  Georgia v Russia (II) para. 133.
23  See, for example ibid. 126. 
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It remains to be seen whether the ECtHR chooses to further elaborate on extraterritorial jurisdiction 
over targeted killing operations abroad, or whether Carter v. Russia simply becomes an interesting 
episode of the case-law of the court.

Nota bene: the abovementioned loopholes were not identified to argue against a strong judicial 
oversight of targeted killings, but rather to shed some light on the problematic conditions the 
ECtHR choose to rely on in its recent case-law.

Bence Kis Kelemen


