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VXEMHFW�RI�VFLHQWL¿F�DQDO\VLV�DQG�GRFWULQDO�GHEDWH�HYHU�VLQFH�WKH�UHOHYDQFH�RI�IXQGDPHQWDO�ULJKWV�
LQ�WKH�(8�OHJDO�RUGHU�ZDV�PDGH�H[SOLFLW�E\�WKH�&RXUW�RI�-XVWLFH�RI�WKH�(XURSHDQ�8QLRQ��&-(8���
7KH�(8�QRW��RU�DW�OHDVW�QRW�\HW��EHLQJ�D�SDUW\�WR�WKH�&RQYHQWLRQ��WKH�HৼHFWV�RI�WKH�(&+5�LQ�(8�ODZ�
DUH�LQGLUHFW�LQ�QDWXUH��VHUYLQJ�DV�D�VRXUFH�RI�LQVSLUDWLRQ�IRU�WKH�JHQHUDO�SULQFLSOHV�RI�(8�ODZ�DQG�
XQGRXEWHGO\�RYHUODSSLQJ�ZLWK�WKH�(8�&KDUWHU�RI�)XQGDPHQWDO�5LJKWV�LQ�QXPHURXV�LQVWDQFHV��,Q�D�
UHFHQW�MXGJPHQW�UHODWLQJ�WR�WKH�(XURSHDQ�$UUHVW�:DUUDQW��WKH�&-(8�KRZHYHU�VHHPHG�WR�LQWURGXFH�
D�QHZ�ZD\�RI�DSSOLFDWLRQ�IRU�(&+5�ODZ��RQH�ZKLFK�LQ�WKH�DXWKRU¶V�YLHZ�JRHV�EH\RQG�WKH�&RXUW¶V�
hitherto applied method. 

.H\ZRUGV��DXWRQRP\�RI�(8�ODZ��(&+5��IXQGDPHQWDO�ULJKWV��(XURSHDQ�$UUHVW�:DUUDQW��GHWHQWLRQ�
FRQGLWLRQV

1. Introduction

The EU legal order is generally seen as a sui generis supranational legal order, distinct and separate 
from both international law and national law.1 Within this legal order, the protection of fundamental 
rights takes a prominent place. Based on Article 6 TEU, the EU’s fundamental rights architecture 
rests on three pillars: the Charter of Fundamental Rights of the European Union; the EU’s accession 
to the European Convection on Human Rights (ECHR); and the general principles of EU law based 
on the ECHR and on the common constitutional traditions of the Member States. As is widely 
known, Opinion 2/13 of the Court of Justice of the European Union deemed the draft agreement on 
the accession of the EU to the ECHR incompatible with EU primary law.2  This of course did not 
D൵HFW�WKH�UROH�RI�WKH�(&+5�DQG�WKH�MXULVSUXGHQFH�RI�WKH�(XURSHDQ�&RXUW�RI�+XPDQ�5LJKWV��(&W+5��
as “sources of inspiration” of the general principles of EU law in the case law of the CJEU.3 In Case 
C-128/18 Dorobantu however, the CJEU seems to introduce a new way of application for ECHR 
law, one which arguably goes beyond the Court’s hitherto applied method.4

1��7KLV�KDV�EHHQ�VWDWHG�DQG�XSKHOG�E\�WKH�&RXUW�RI�-XVWLFH�FRQVWDQWO\�VLQFH�WKH�ODQGPDUN�9DQ�*HQG�HQ�/RRV�>(8�&�������@�
and Costa v ENEL [EU:C:1964:66] judgments.  
2 EU:C:2014:2454. For analysis see for example Á. Mohay, %DFN�WR�WKH�'UDZLQJ�%RDUG"�2SLQLRQ������RI�WKH�&RXUW�
RI�-XVWLFH�RQ�WKH�$FFHVVLRQ�RI�WKH�(8�WR�WKH�(&+5���&DVH�1RWH��3pFV�-RXUQDO�RI�,QWHUQDWLRQDO�DQG�(XURSHDQ�/DZ��9RO��
���1R�����������SS���������,W�LV�ZRUWK�QRWLQJ�WKDW�WKH�&RXQFLO�RI�WKH�(8�UHD൶UPHG�RQ���2FWREHU������WKH�FRPPLWPHQW�
of the Union to accede to the ECHR where and adopted supplementary negotiating directives which should enable the 
(XURSHDQ�&RPPLVVLRQ�WR�ÄUHVXPH�QHJRWLDWLRQV�ZLWK�WKH�&RXQFLO�RI�(XURSH�LQ�WKH�QHDU�IXWXUH�´�https://www.consilium.
europa.eu/en/meetings/jha/2019/10/07-08/ (20 January 2020).
3 See originally Case 4/73 Nold v Commission [EU:C:1975:114] and Case 44/79 Hauer v Rheinland-Pfalz 
[EU:C:1979:290]. 
4  Case C-128/18 Dumitru-Tudor Dorobantu [EU:C:2019:857].

https://www.consilium.europa.eu/en/meetings/jha/2019/10/07-08/
https://www.consilium.europa.eu/en/meetings/jha/2019/10/07-08/
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2. Background and the main proceedings

In substantive terms, the Dorobantu case revolves around the grounds for refusal of the execution 
of a European arrest warrant (EAW).5 In this regard it falls into the line of cases delivered by the 
CJEU in recent years regarding limits on the execution of EAWs due to fundamental rights and rule 
of law related concerns. Whereas that aspect undoubtedly deserves attention and analysis as well, 
this paper focuses not on that facet of the case, but on the CJEU’s reliance on and application of the 
ECHR and ECtHR case law in the EU legal order. 

The Dorobantu case concerned the execution of an EAW by a German court (Higher Regional 
Court, Hamburg). The EAW was issued by a Romanian court in respect of a Romanian citizen, 
Mr Dorobantu. Dorobantu was being sought by the Romanian authorities for the purposes of con-
ducting a criminal procedure against him. The German court executing the EAW, having regard 
to the CJEU’s $UDQ\RVL�DQG�&ăOGăUDUX� MXGJPHQW��SURFHHGHG� WR�DVVHVV�ZKHWKHU�ÄDV�UHJDUGV� WKH�
GHWHQWLRQ�FRQGLWLRQV��WKHUH�DUH�LQ�WKH�LVVXLQJ�0HPEHU�6WDWH�GH¿FLHQFLHV��ZKLFK�PD\�EH�V\VWHPLF�
RU�JHQHUDOLVHG��RU�ZKLFK�PD\�D൵HFW�FHUWDLQ�JURXSV�RI�SHRSOH�RU�FHUWDLQ�SODFHV�RI�GHWHQWLRQ��DQG��
second, check whether there are substantial grounds for believing that the person concerned will be 
exposed to a real risk of inhuman or degrading treatment because of the conditions in which it is 
intended that that person will be detained in that State.”7 

The German court was of the opinion (based inter alia on relevant judgments of the ECtHR) that 
V\VWHPLF�DQG�JHQHUDOLVHG�GH¿FLHQFLHV�LQ�GHWHQWLRQ�FRQGLWLRQV�ZHUH�LQGHHG�GLVFHUQLEOH�LQ�5RPDQLD��
however, the German court also took into account the information communicated by the issuing 
5RPDQLDQ�FRXUW�DQG�WKH�5RPDQLDQ�MXVWLFH�PLQLVWU\�DQG�¿QDOO\�FRQFOXGHG�WKDW�WKH�VXUUHQGHU�RI�0U�
Dorobantu was legal, since detention conditions had been improving in the issuing state, and since 
some measures had been implemented in order to compensate detainees for the lack of personal 
VSDFH��7KH�FRXUW�DOVR�FRQVLGHUHG�WKDW�VKRXOG�WKH�H[HFXWLRQ�RI�WKH�($:�EH�UHIXVHG��WKH�R൵HQFHV�
FRPPLWWHG�E\�0U�'RUREDQWX�ZRXOG�UHPDLQ�XQSXQLVKHG��ZKLFK�ZRXOG�UXQ�FRXQWHU�WR�WKH�H൶FDF\�RI�
judicial cooperation in criminal matters.

2Q�WKH�EDVLV�RI�WKH�*HUPDQ�FRXUW¶V�RUGHUV��WKH�VXUUHQGHU�RI�0U�'RUREDQWX�ZDV�DXWKRULVHG�±�WKH�VXU-
UHQGHU�ZDV�WR�WDNH�H൵HFW�RQFH�KH�KDG�VHUYHG�KLV�FXVWRGLDO�VHQWHQFH�LPSRVHG�RQ�KLP�LQ�*HUPDQ\�IRU�
RWKHU�R൵HQFHV�FRPPLWWHG��:KHQ�KH�ZDV�UHOHDVHG�KRZHYHU��0U�'RUREDQWX�ORGJHG�D�FRQVWLWXWLRQDO�
complaint against the order of the German court at the Federal Constitutional Court of Germany 
�%XQGHVYHUIDVVXQJVJHULFKW���The Federal Constitutional Court set aside the orders of the Hamburg 
Regional Court for three reasons: 1) Mr Dorobantu’s right to be heard by a court or tribunal estab-
lished in accordance with the law as enshrined in the German Basic Law had been infringed; 2) the 
criteria applied by the Hamburg court in its assessment of detention conditions in Romania have 
not been expressly accepted by the ECtHR as factors capable of compensating for a reduction of 
the personal space available to detainees; 3) neither the CJEU nor the ECtHR had previously ruled 
on the relevance of criteria relating to criminal justice cooperation  in the EU and to the need to 
DYRLG�LPSXQLW\�IRU�R൵HQGHUV�DV�IDFWRUV�UHOHYDQW�IRU�GHFLGLQJ�RQ�WKH�H[HFXWLRQ�RI�DQ�($:��)RU�WKHVH�
reasons the Federal Constitutional Court remitted the case to the Hamburg court. 

It was this court that requested a preliminary ruling by the CJEU in order to ascertain the require-
ments that arise under Article 4 of the EU Charter with respect to detention conditions in the issuing 

5 Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest warrant and the surrender pro-
cedures between Member States (OJ 2002 L 190).
6�-RLQHG�&DVHV�&��������DQG�&��������338�3iO�$UDQ\RVL�DQG�5REHUW�&ăOGăUDUX�>(8�&���������@�
7 Case C-128/18 Dorobantu, para 21.
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Member State and the criteria to be used in assessing whether those requirements have been met, 
especially in accordance with $UDQ\RVL�DQG�&ăOGăUDUX. 

3. The Court’s judgment 

In its preliminary ruling request, the German court was enquiring about the minimum standards for 
custodial conditions required under the EU Charter, and about the interpretation of the concept of 
“real risk” as used by the CJEU in $UDQ\RVL�DQG�&ăOGăUDUX. The Court began by a usual overview 
DQG�UHD൶UPDWLRQ�RI�WKH�(8¶V�IXQGDPHQWDO�ULJKWV�V\VWHP��,W�XQGHUOLQHG�IXUWKHU�WKH�VLJQL¿FDQFH�RI�
PXWXDO�WUXVW�DQG�PXWXDO�UHFRJQLWLRQV�LQ�(8�MXVWLFH�DQG�KRPH�D൵DLUV�ODZ��DQG�DGGHG�WKDW�H[FHSWLRQDO�
circumstances may require limitations to be placed on these principles, especially in light of Aran-
\RVL�DQG�&ăOGăUDUX, 0LQLVWHU�IRU�-XVWLFH�DQG�(TXDOLW\��'H¿FLHQFLHV�LQ�WKH�V\VWHP�RI�MXVWLFH��, and 
*HQHUDOVWDDWVDQZDOWVFKDIW��&RQGLWLRQV�RI�GHWHQWLRQ�LQ�+XQJDU\��, but only based on precise infor-
PDWLRQ��$W�WKLV�SRLQW��KRZHYHU��WKH�&-(8�HQFRXQWHUHG�D�GL൶FXOW\��7KH�+DPEXUJ�FRXUW�ZDV�ORRNLQJ�
for guidance on how to assess conditions of detention as regards the personal space available to 
HDFK�GHWDLQHH�±�EXW�(8�ODZ�FRQWDLQV�QR�UXOHV�RQ�WKLV�LVVXH�

7KXV�WKH�&-(8�±�LQ�OLQH�ZLWK�ZKDW�ZDV�VXJJHVWHG�E\�WKH�$GYRFDWH�*HQHUDO10�±�GHFLGHG�WR�DSSO\�
WKH�(&+5�WR�¿OO�WKLV�ODFXQD:  “On that basis, it must be noted that the Court has relied — having 
regard the considerations referred to in paragraph 58 of the present judgment, and in the absence, 
currently, of minimum standards in that respect under EU law — on the case-law of the European 
&RXUW�RI�+XPDQ�5LJKWV�LQ�UHODWLRQ�WR�$UWLFOH���RI�WKH�(&+5�DQG��PRUH�VSHFL¿FDOO\��RQ�WKH�MXGJ-
PHQW�RI����2FWREHU�������0XUãLü�Y��&URDWLD�´11 To support this, the CJEU recalled as a preliminary 
SRLQW�WKDW�³LQ�DFFRUGDQFH�ZLWK�WKH�¿UVW�VHQWHQFH�RI�$UWLFOH�������RI�WKH�&KDUWHU��LQ�VR�IDU�DV�WKH�ULJKW�
set out in Article 4 of the Charter corresponds to the right guaranteed by Article 3 of the ECHR, 
its meaning and scope are to be the same as those laid down by the ECHR. In addition, the expla-
nations relating to the Charter make clear, with respect to Article 52(3), that the meaning and the 
scope of the rights guaranteed by the ECHR are determined not only by the text of the ECHR, but 
also by the case-law of the European Court of Human Rights and by that of the Court of Justice of 
the European Union.”12

In the following, the CJEU conducted an analysis of the necessary minimum space based on 0XUãLü�
v. Croatia��, supported partly by its own judgment in *HQHUDOVWDDWVDQZDOWVFKDIW, and concluded 
that Mr Dorobantu should, once surrendered, be detained in a prison regime that would enable him 
WR�HQMR\�VLJQL¿FDQW�IUHHGRP�RI�PRYHPHQW�DQG�DOVR�WR�ZRUN��ZKLFK�ZRXOG�OLPLW�WKH�WLPH�VSHQW�LQ�D�
multi-occupancy cell, and left it to the referring court to verify that information and to assess any 
other relevant circumstances for the purposes of the analysis it is required to make. As regards the 
other questions of the referring court, the CJEU held that a real risk of inhuman or degrading treat-
ment cannot be ruled out merely because the person concerned has, in the issuing Member State, 
access to a legal remedy; it furthermore found that the real risk of inhuman or degrading cannot be 
ZHLJKHG�³DJDLQVW�FRQVLGHUDWLRQV�UHODWLQJ�WR�WKH�H൶FDF\�RI�MXGLFLDO�FRRSHUDWLRQ�LQ�FULPLQDO�PDWWHUV�
8 C216/18 PPU 0LQLVWHU�IRU�-XVWLFH�DQG�(TXDOLW\��'H¿FLHQFLHV�LQ�WKH�V\VWHP�RI�MXVWLFH� [EU:C:2018:586].
9 C220/18 PPU Generalstaatsanwaltschaft (Conditions of detention in Hungary [EU:C:2018:589].
10 See Case C-128/18 Dumitru-Tudor Dorobantu. Opinion of Advocate General Campos Sánchez-Bordona delivered 
RQ����$SULO�������SDUD�����>(8�&���������@��Ä,Q�WKH�DEVHQFH�RI�VWDQGDUGV�GH¿QHG�E\�(8�ODZ��WKDW�IDFWRU�LV�GHWHUPLQHG�
E\�UHIHUHQFH�WR�WKH�PLQLPXP�UHTXLUHPHQW�GH¿QHG�E\�WKH�(XURSHDQ�&RXUW�RI�+XPDQ�5LJKWV��ZKLFK�LV�QRW�DQ�DEVROXWH�
minimum.”
11 Case C-128/18 Dorobantu, para 71.
12 Case C-128/18 Dorobantu, para 58.
13�0XUãLü�Y��&URDWLD��$SS��QR������������(&W+5�������
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and to the principles of mutual trust and recognition.”

���'LUHFW�DSSOLFDELOLW\�RI�WKH�(&+5�LQ�(8�ODZ"

7KH�(&+5�±�WR�ZKLFK�DOO�(8�0HPEHU�6WDWHV�DUH�SDUWLHV�WR�±�KDV�ORQJ�SOD\HG�DQ�LPSRUWDQW�UROH�
in the fundamental rights architecture of the EU: since 6WDXGHU�Y�8OP, it has been referenced by 
the CJEU as an important source of inspiration for the general principles of EU law, and given 
the fact that the EU Charter only received legal binding force in 2009 via the Treaty of Lisbon, its 
VLJQL¿FDQFH�FDQQRW�EH�RYHUHVWLPDWHG��WKH�&-(8�KDV�EHHQ�UHO\LQJ�RQ�WKH�(&+5�DQG�WKH�FDVH�ODZ�
of the ECtHR (alongside the common constitutional traditions of the Member States) for decades 
as guidelines for developing its own jurisprudence on fundamental rights as unwritten principles 
of EU law, a concept which was recognized and supported by a joint declaration of the European 
Parliament, the Council and the Commission already in 1977.14 Thus reliance on the ECHR, the 
“benchmark” in European human rights protection is of course nothing new, and even though the 
Lisbon Treaty endowed the Charter of Fundamental Rights of the EU with legal binding force, the 
continuing parallel existence of the general principles in the post-Lisbon era is expressly recog-
nized by Article 6(3) TEU.

What can however be considered new in Dorobantu is the method by which the CJEU introduced 
a direct application of Article 3 ECHR as interpreted by 0XUãLü�Y��&URDWLD. Interestingly, the judg-
ment makes no mention whatsoever of the general principles of EU law and does not reference its 
own jurisprudence regarding how the ECHR may have an indirect relevance in EU law. In Doro-
bantu, the EU court saw no reason to reference the general principles of EU law as the intermediary 
WKURXJK�ZKLFK�WKH�(&+5�FDQ�KDYH�DQ�H൵HFW�LQ�WKH�(8�OHJDO�RUGHU��$�VLPSOH�JDS�LQ�(8�ODZ�ZDV�D�
VX൶FLHQW�UHDVRQ�WR�WXUQ�WR�WKH�(&+5�DQG�WKH�UHODWHG�(&W+5�MXULVSUXGHQFH�15

It is of course true that the CJEU references the ECHR for other purposes as well in its case law, 
most notably to support elements of its argumentation, but again in a way which cannot be regarded 
as direct application. To make some comparisons: In the landmark joint cases 1��6��DQG�0��(.16, 
the CJEU referenced the ECtHR’s M. S. S. judgment17, but did so in order to partly pinpoint no-
WDEOH�VLPLODULWLHV�DQG�±�PRUH�LPSRUWDQWO\�±�WR�DUJXH�WKDW�QDWLRQDO�FRXUWV�LQ�WKH�(8�GLG�QRW�ODFN�WKH�
means to assess fundamental rights compliance of other Member States in the context of Dublin 
procedures; it further cited the case to compare the scope of relevant rights under the Charter and 
WKH�(&+5���,W�LV�WUXH�RI�FRXUVH�WKDW�UXOHV�RQ�WKH�'XEOLQ�SURFHGXUH�ZHUH�GH¿QLWHO\�QRW�ODFNLQJ�LQ�
EU law, so the situation was not entirely the same.) Similarly in the aforementioned Aranyosi and 
&ăOGăUDUX�case, the CJEU referenced the ECHR and ECtHR jurisprudence to argue that the right 
enshrined in Article 4 of the EU Charter was absolute, as it corresponded to Article 3 ECHR from 
which no derogation is possible under Article 15(2) ECHR. In the context of the current analysis 

14 Joint Declaration by the European Parliament, the Council and the Commission (OJ 1977 C 103) https://eur-lex.
europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:31977Y0427(01)&from=EN 
15�7KH�$GYRFDWH�*HQHUDO�IXUWKHU�VXJJHVWHG�LQ�KLV�RSLQLRQ�WKDW�WKH�&-(8�ÄGRHV�QRW��DW�SUHVHQW��KDYH�WKH�QHFHVVDU\�H[SHU-
tise in that regard, unlike the European Court of Human Rights and the other bodies of the Council of Europe, which 
KDYH�JDLQHG�VSHFLDO�H[SHUWLVH�LQ�WKH�¿HOG�RI�SULVRQ�V\VWHPV�DQG�D�SUDFWLFDO�NQRZOHGJH�RI�WKH�FRQGLWLRQV�RI�GHWHQWLRQ�LQ�
the States by means of the disputes brought before the former and the reports and on-site inspections for which the lat-
ter is responsible” [para 72]. Though undoubtedly prison conditions in a human rights context are more of an issue for 
the ECtHR then the CJEU, still it is somewhat surprising to read an explicit reference to a perceived lack of expertise 
at the CJEU in an AG opinion. 
16 Joined Cases C-411/10 and C-493/10 N. S. v. Secretary of State for the Home Department and M. E. and Others v. 
Refugee Applications Commissioner and Minister for Justice, Equality and Law Reform (EU:C:2011:865) 
17 M.S.S. v. Belgium and Greece (Application no. 30696/09). ECtHR (2011)

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:31977Y0427(01)&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:31977Y0427(01)&from=EN
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it is also worth noting that the referencing German court was prompted to initiate a preliminary 
ruling procedure partly by the earlier ECtHR pilot judgment in 9DUJD�DQG�RWKHUV�Y��+XQJDU\18, a 
case unrelated to EU law but concerning prison overcrowding and prison conditions in Hungary. 

Furthermore, since .DPEHUDM�LW�LV�NQRZQ�WKDW�WKH�(&+5�GRHV�QRW�³HQMR\�WKH�EHQH¿WV´�RI�GLUHFW�
H൵HFW�DQG�SULPDF\�RI�DSSOLFDWLRQ�RYHU�QDWLRQDO�ODZ�E\�YLUWXH�RI�$UWLFOH�������7(8��DV�WKH�7(8�GRHV�
not govern the relationship between the ECHR and the Member States’ legal systems, and thus it 
FDQQRW�KDYH�WKH�H൵HFW�RI�WUDQVIRUPLQJ�WKH�(&+5�LQWR�D�GLUHFWO\�DSSOLFDEOH�TXDVL�(8�ODZ�QRUP�ZLWK�
primacy over national law.19 Based on .DPEHUDM it can thus be ruled out that the ECHR was applied 
in Dorobantu�YLD�WKH�SULQFLSOHV�RI�GLUHFW�H൵HFW�DQG�SULPDF\�

Even though the method utilised by the Court of Justice in Dorobantu is new in the context of the 
ECHR, it does bring to mind a similar method the Court applied in Poulsen and Diva Navigation.20 
,Q�WKH�¿VKHULHV�UHODWHG�GLVSXWH��D�QDWLRQDO�FRXUW�ZDV�inter alia asking the CJEU in a preliminary 
ruling procedure whether EU law (more precisely Community law at the time) contained any pro-
visions on the situation of distress. The Court of Justice found that it did not, and then proceeded to 
point the national court towards international law, by proclaiming that “[i]n those circumstances, it 
is for the national court to determine, in accordance with international law, the legal consequences 
ZKLFK�ÀRZ��«��IURP�D�VLWXDWLRQ�RI�GLVWUHVV�LQYROYLQJ�D�YHVVHO�IURP�D�QRQ�PHPEHU�FRXQWU\�´21 Thus 
in Poulsen and Diva�WKH�&-(8�HVVHQWLDOO\�HQFRXUDJHG�WKH�QDWLRQDO�FRXUW�WR�¿OO�D�ODFXQD�H[LVWLQJ�LQ�
EU law with customary international law.22 

5. Concluding remarks

As research has shown, the CJEU tends to cite the ECHR and the case law of the ECtHR less 
frequently since the entry into force of the Lisbon Treaty.23 Accession to the ECHR could have 
D൵HFWHG�WKLV�QHZ�G\QDPLF��ZHUH�LW�QRW�IRU�WKH�&-(8¶V�±�KHDYLO\�DXWRQRP\�FHQWULF�DQG�PXFK�GLV-
FXVVHG�±�2SLQLRQ�����, as a result of which this process has stalled, at least until recently. It will be 
interesting to see whether the novel method of reference applied in Dorobantu (nota bene: by the 
Grand Chamber) will be utilized in other cases and whether the Court of Justice will tend to rely 
on it as a temporary substitute until formal ECHR accession eventually happens. In any case the 
Dorobantu�MXGJPHQW�DOVR�XQGHUOLQHV�WKH�UHOHYDQFH�DQG�VLJQL¿FDQFH�RI�MXGLFLDO�GLDORJXH�EHWZHHQ�
European courts.24

Finally, Dorobantu is also relevant more generally as regards the relationship between international 
law and EU law and the applicability of international law norms within the EU legal order. This 
recent judgment seems to fall into the line of cases (such as +DHJHPDQ��, 5DFNH��, ATAA�� or )URQW�
18 Application nos. 14097/12, 45135/12, 73712/12, 34001/13, 44055/13, and 64586/13.
19 Case C-571/10 Kamberaj v. Istituto per l’Edilizia sociale della Provincia autonoma di Bolzano (IPES) and others 
[EU:C:2012:233].
20 Case C-286/90 Poulsen and Diva Navigation [EU:C:1992:453].
21 Case C-286/90 Poulsen and Diva Navigation, para 38.
22 L. Blutman, $]�(XUySDL�8QLy�MRJD�D�J\DNRUODWEDQ��0iVRGLN��iWGROJR]RWW�NLDGiV���+9*�2UDF��%XGDSHVW�������S��
249.
23 J. Krommendijk, 7KH�8VH�RI�(&W+5�&DVH�/DZ�E\�WKH�&RXUW�RI�-XVWLFH�DIWHU�/LVERQ��7KH�9LHZ�RI�/X[HPERXUJ�,QVLG-
ers��0DDVWULFKW�-RXUQDO�RI�(XURSHDQ�DQG�&RPSDUDWLYH�/DZ��9RO������1R�����������SS����������
24 In the context of the EU’s ECHR accession, see e.g. P. Eeckhout,�2SLQLRQ������RQ�(8�$FFHVVLRQ�WR�WKH�(&+5�DQG�
-XGLFLDO�'LDORJXH��$XWRQRP\�RU�$XWDUN\��)RUGKDP�,QWHUQDWLRQDO�/DZ�-RXUQDO��9RO������1R�����������SS����������
25 Case 181/73 Haegeman v Belgium [EU:C:1974:41].
26 Case C162/96 Racke v Hauptzollamt Mainz [EU:C:1998:293].
27 Case C-366/10 Air Transport Association of America and others v Secretary of State for Energy and Climate Change 
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Polisaro��) that demonstrate a strong 9|ONHUUHFKWVIUHXQGOLFKNHLW (or a monist approach, if you will) 
on behalf of the CJEU and seems at odds with judgments based on an more autonomy-centric (or 
dualist) approach (such as Kadi29, $FKPHD30 or indeed 2SLQLRQ�����).

2Q�D�¿QDO�QRWH��RQH�FDQQRW�EXW�QRWH�WKH�VOLJKW�LURQ\�LQ�WKH�IROORZLQJ��,Q�2SLQLRQ�����, the CJEU 
found it problematic that the EU Member States could take each other to court in Strasbourg for 
the infringement of the ECHR, because EU law on the other hand required them to rely amongst 
themselves on the principle of mutual trust.31 Now in yet another judgment regarding the EAW, the 
CJEU (similarly as it did in $UDQ\RVL�DQG�&ăOGăUDUX��0LQLVWHU�IRU�-XVWLFH�DQG�(TXDOLW\, and Gener-
DOVWDDWVDQZDOWVFKDIW����KDV�UHOLHG�±�RQH�ZD\�RU�DQRWKHU�±�RQ�WKH�(&W+5�MXULVSUXGHQFH�WR�XQGHUOLQH�
the existence of exceptional circumstances under which Member States are required to derogate 
from the principle of mutual trust. 

[EU:C:2011:864].
28 Case C-104/16 P Council v Front Polisario [EU:C:2016:973].
29 Joined Cases C-402/05 P and C-415/05 Kadi and Al Barakaat International Foundation v Council [EU:C:2008:461].
30�&DVH�&��������6ORZDNLVFKH�5HSXEOLN�Y�$FKPHD�%9�>(8�&���������@�
31 Opinion 2/13, paras 191-195.
32�)RU�DQDO\VLV�RI�WKH�PXWXDO�WUXVW�TXHVWLRQ�LQ�WKH�FRQWH[W�RI�WKHVH�MXGJPHQWV�VHH�9��0LWVLOHJDV��Resetting the Parame-
WHUV�RI�0XWXDO�7UXVW��)URP�$UDQ\RVL�WR�/0��LQ�9��0LWVLOHJDV�	�$��GL�0DUWLQR�	�/��0DQFDQR��(GV��� The Court of Justice 
and European Criminal Law. Leading Cases in a Contextual Analysis. Hart, 2019, pp. 421-436.


