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$�QHZ�WKHRUHWLFDO�IUDPHZRUN�RI�WKH�ODZ�RI�LQWHUJRYHUQPHQWDO�
organizations and its applicability to the European Union
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DSSURDFK�ZKLFK�FRQVLVWV�RI�WZR�HOHPHQWV��7KH�¿UVW�LV�DQ�HOHPHQW�RI�LQWHUQDWLRQDO�SROLWLFDO�WKHRU\��
QDPHO\�WKH�(QJOLVK�6FKRRO��ZKLOH�WKH�VHFRQG�LV�DQ�HOHPHQW�RI�LQWHUQDWLRQDO�MXULVSUXGHQFH��*X\�)LWL�
6LQFODLU¶V�DSSURDFK��5HFHQW�OLWHUDWXUH�VSHFL¿FDOO\�IRFXVHG�RQ�WKH�VSHFLDO�UHODWLRQVKLS�EHWZHHQ�WKH�
IRXQGDWLRQV�RI�LQWHUQDWLRQDO�VRFLHW\�DQG�LQWHUJRYHUQPHQWDO�RUJDQL]DWLRQV��,Q�P\�RSLQLRQ��VXFK�DQ�
DSSURDFK�ZRXOG�¿W�WR�6LQFODLU¶V�WKHRU\�ZKR�H[DPLQHG�WKH�H[SDQVLRQ�RI�SRZHUV�RI�LQWHUJRYHUQPHQ-
tal organization.

.H\ZRUGV��LQWHUQDWLRQDO�SROLWLFDO�WKHRU\��(QJOLVK�6FKRRO��*X\�)LWL�6LQFODLU��H[SDQVLRQ�RI�SRZHUV�RI�
LQWHUQDWLRQDO�RUJDQL]DWLRQV��(XURSHDQ�8QLRQ�ODZ

1. Introduction

-XULVSUXGHQFH�DQG�WKH�VWXG\�RI�LQWHUQDWLRQDO�UHODWLRQV�DUH�QRW�FRPSDWLEOH�DW�¿UVW�JODQFH��7KH\�KDYH�
GL൵HUHQW� WKHRUHWLFDO�EDFNJURXQGV�DQG�XVH�IXQGDPHQWDOO\�GL൵HUHQW�PHWKRGRORJLHV��%RWK�H[DPLQH�
LQWHUQDWLRQDO�ODZ��DQG�VRPHWLPHV��HYHQ�WKH�ODZ�RI�WKH�(XURSHDQ�8QLRQ��(8��IURP�GL൵HUHQW�YLHZ-
SRLQWV�� DQG� FRXOG� LQIHU�GL൵HUHQW� UHVXOWV��8QIRUWXQDWHO\�� ERWK�¿HOGV�XVXDOO\� UHIXVH� WR� DFFHSW� WKDW�
WKHVH�UHVXOWV�FRXOG�EH�FRPELQHG�H൵HFWLYHO\�1 For the study of international relations, law has sec-
ondary importance as the dominant realism has neglected its importance for a long time. For the 
study of law, the branch of international relations was considered to be too young and unimportant. 
7KHUH�ZHUH�DSSURDFKHV�ZKLFK�WULHG�WR�GHYHORS�FRRSHUDWLRQ�EHWZHHQ�WKH�WZR�¿HOGV�EXW�WKHVH�GLG�
not yet gain wide acceptance.2 I think there are matters where the cooperation of jurisprudence and 
international relations (IR) analysis is not only recommended, but rather necessary, as in the case 
of the law of intergovernmental organizations.

This cooperation is even more problematic when the subject is not a “simple” international organi-
zation. There are ongoing academic debates related to the exact nature, identity and characteristics 
of the European Union. In addition, there are competing theories which try to explain the behavior 
of the European Union and its member states, e.g. neo-functionalism, intergovernmentalism, and 
multilevel governance. However, these models are imperfect as they either consider the EU to be 
just a simple forum for pursuing state interests or they neglect the fact the member states have their 
own goals and will in the global international community and the European Union as well.3

1 C. J. Christopher, ,QWHUQDWLRQDO�/DZ�LV��DV�,QWHUQDWLRQDO�7KHRU\�'RHV"�$PHULFDQ�-RXUQDO�RI�,QWHUQDWLRQDO�/DZ��9RO��
100, No. 1, January 2006, p. 248.
2 A. Irish & C. Ku, & P. F. Diehl, %ULGJLQJ�WKH�,QWHUQDWLRQDO�/DZ�,QWHUQDWLRQDO�5HODWLRQV�'LYLGH��7DNLQJ�6WRFN�RI�3URJ-
ress��*HRUJLD�-RXUQDO�RI�,QWHUQDWLRQDO�DQG�&RPSDUDWLYH�ODZ��9RO������1R�����������SS����������
3 A. Kaczorowska-Ireland, (XURSHDQ�8QLRQ�/DZ, 4th edn., Taylor-Francis Ltd, New York, 2016. pp. 33-36.
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The purpose of this study is to present a theoretical framework which could combine jurisprudence 
and international relations in one concept. The theory consists of two components. I use the En-
JOLVK�6FKRRO�IURP�WKH�¿HOG�RI�LQWHUQDWLRQDO�SROLWLFDO�WKHRU\��,W�GRHV�QRW�RQO\�DFFHSW�WKH�LPSRUWDQFH�
of the realities of power in the international arena but also considers intergovernmental organiza-
WLRQV�DQG�ODZ�DV�LPSRUWDQW�IDFWRUV�IRU�WKH�LQWHUQDWLRQDO�FRPPXQLW\��)URP�WKH�¿HOG�RI�ODZ��,�ZLOO�
UHO\�RQ�*X\�)LWL�6LQFODLU¶V�DSSURDFK�EHFDXVH�KH�VSHFL¿FDOO\�H[DPLQHG�WKH�H[SDQVLRQ�RI�SRZHU�RI�
intergovernmental organizations. In his research, he took into consideration the legal-sociological 
process within intergovernmental organizations. Sinclair accepts both the importance of power in 
the development of those organizations and the ideas and the law as relevant factors. In the current 
academic literature, his research is unique.

$V�,�SUHVHQW�D�WKHRUHWLFDO�IUDPHZRUN�LQ�WKLV�VWXG\��,�PXVW�H[DPLQH�VFLHQWL¿F�UHVXOWV�UHODWHG�WR�WKH�
English School. I concentrate on the “founding fathers” of the school but I also pay attention to 
the recent trends within the theoretical approach (Section 2). In Section 3, I focus on Guy Fiti’s 
Sinclair’s theory and analyze whether such an approach is compatible with the English School. I 
UHO\�RQ�6LQFODLU¶V�µ7R�5HIRUP�WKH�:RUOG�±�,QWHUQDWLRQDO�2UJDQL]DWLRQV�DQG�WKH�0DNLQJ�RI�0RGHUQ�
States’4� LQ� WKDW� VHFWLRQ�� ,Q�6HFWLRQ���� ,� VSHFL¿FDOO\� H[DPLQH� WKH� DSSOLFDELOLW\� RI� WKLV� WKHRUHWLFDO�
framework to the European Union.  I rely on sources related to the “nature” of the EU and the law 
of the European Union as well. For this, I examine the most relevant thinkers and EU law sources.

2. English School as a “base theory”

The school of realism acquired a dominant position in the study of international relations (IR) at 
the beginning of the Cold War. The reason for this is that the events of the Second World War did 
not attest the liberal theoretical ideas and their core, the concept of cooperation. However, the Cold 
War generated controversial tendencies in the international arena. On the one hand, nuclear prolif-
eration, the bipolar world, or the international crises that occurred during the time of the Cold War 
FRXOG�¿W�HDVLO\�LQWR�UHDOLVW�RU�QHRUHDOLVW�WKHRULHV��2Q�WKH�RWKHU�KDQG��UHDOLVWV�FRXOG�QRW�JLYH�FRQYLQF-
ing explanations to the phenomenon of economic interdependencies, such as the GATT, IMF or 
even European integration. Neoliberalism did provide an explanation for these interdependencies, 
but it was still unable to interpret power relations convincingly and comprehensively.5 Consequent-
ly, new theoretical approaches appeared in IR, which criticized the two competing theories.

One of them was the English School, which followed an idiosyncratic approach. According to 
5RPVLFV�� OLEHUDO�DQG�UHDOLVW� WKHRULHV�UHÀHFWHG�RQ�WKH�SROLWLFDO� WKHRUHWLFDO� WUDGLWLRQV�LQ� WKH�86$�6 
Instead, the English School tried to synthesize the two dominant schools of IR with a new set of 
expressions.7 As a result, the English School recognizes the importance of power, state interest, and 
material capabilities but emphasizes that alliances, rights, norms, the principle of reciprocity and 
GHEDWHV�DOVR�LQÀXHQFH�LQWHUQDWLRQDO�UHODWLRQV��7KH�UHDVRQ�LV�WKDW�DOO�RI�WKHVH�DUH�FRQQHFWHG�WR�KXPDQ�

4  G. F. Sinclair, 7R�5HIRUP�WKH�:RUOG�±�,QWHUQDWLRQDO�2UJDQL]DWLRQV�DQG�WKH�0DNLQJ�RI�0RGHUQ�6WDWHV, OUP, Oxford, 
2017.
5 J. Sterling-Folker, Neoliberalism�� ,Q�7��'XQQH��0��.XUNL�	� 6�� 6PLWK� �(GV���� ,QWHUQDWLRQDO�5HODWLRQV�7KHRULHV� ±�
Discipline and Diversity (3rd ed.). OUP, Oxford, 2013, pp. 114-118.; A. Whyte, Neorealism and neoliberal insti-
WXWLRQDOLVP�� ERUQ� RI� WKH� VDPH� DSSURDFK. https://www.e-ir.info/2012/06/11/neorealism-and-neoliberal-institutional-
ism-born-of-the-same-approach/ (21 March 2020).
6 Romsics G., $�KDOOJDWiVWyO�D�NULWLNiLJ�±�$�QHP]HWN|]L�NDSFVRODWRN�HOPpOHWH�pV�D]�HPEHUL�MRJRN��)XQGDPHQWXP��9RO��
13. No. 3, 2009, p. 33.
7 R. Scheele, ,V�WKH�(QJOLVK�6FKRRO�-XVW�$QRWKHU�3DUDGLJP�LQ�,5", 2013, https://www.e-ir.info/2013/10/24/is-the-en-
glish-school-just-another-paradigm-in-ir/ (21 March 2020), para. 5.
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nature.8 The concept of the English School comes from Hedley Bull and Martin Wight.

2.1. The traditions of English School

These two prominent thinkers distinguished three ‘traditions’ in international politics: the realist 
(Hobbesian), the rational (Grotian) and the universalist / revolutionist (Kantian) traditions.9 The 
traditions represent a certain aspect of international relations, which could be coupled with three 
additional concepts: realism with the international system, rationalism with the international so-
FLHW\��DQG�XQLYHUVDOLVP�ZLWK�WKH�ZRUOG�VRFLHW\��7KHVH�WKUHH�WUDGLWLRQV�KDYH�GL൵HUHQW�RQWRORJLFDO��
and epistemological backgrounds and they use distinct methodologies within IR.10 These patterns 
HPERG\�GL൵HUHQW�DVSHFWV�RI�WKH�QDWXUH�RI�LQWHUQDWLRQDO�SROLWLFV�11 therefore considering all of them 
helps to understand international politics in its entirety.

$FFRUGLQJ�WR�WKH�¿UVW�FRQFHSW��UHDOLVP��WKH�FRUH�RI�WKH�LQWHUQDWLRQDO�V\VWHP�VWHPV�IURP�WKH�SRZHU�
relations between states because they are still the most important actors in international relations.12 
The international system is, therefore, ruled by anarchy, because states, unlike individuals, are not 
subject to a common government. In that regard, the most important aim of the state is survival. 
However, this does not exclude the possibility that a state might set out other goals as well.13 A 
pessimistic, or even “tragic” view of human nature may also be considered a realistic approach.14 
%DVHG�RQ�WKH�FRQFHSW�RI�UHDOLVP��%XOO�GH¿QHV�WKH�LQWHUQDWLRQDO�V\VWHP�DV�D�V\VWHP�LQ�ZKLFK�³WZR�
RU�PRUH�VWDWHV�KDYH�VX൶FLHQW�FRQWDFW�EHWZHHQ�WKHP��DQG�KDYH�VX൶FLHQW�LPSDFW�RQ�RQH�DQRWKHU¶V�
GHFLVLRQV��WR�FDXVH�WKHP�WR�EHKDYH�±�DW�OHDVW�LQ�VRPH�PHDVXUH�±�DV�SDUW�RI�D�ZKROH´�15

Regarding the second (rational) concept, Bull stresses that international society “exists when a 
group of states, conscious of certain common interests and common values, form a society in the 
sense that they conceive themselves to be bound by a common set of rules in their relations with 
one another, and share in the working of common institutions”. An international society, therefore, 
focuses on the institutionalization of common interests of states, the norms, the rules, and the in-
stitutions.16 One of the reasons for the existence of such an international society is the presence of 
WUDGH�DQG�RWKHU�HFRQRPLF�UHODWLRQV�EHWZHHQ�VWDWHV��7KH�VRYHUHLJQW\�RI�VWDWHV�KDV�VLJQL¿FDQW� LP-
portance in the maintenance of this society but some of the rules necessarily restrict it.17  A further 
characteristic of the international society is its anarchical nature. There is no common government 
RU�RWKHU�H൵HFWLYH�SRZHU�VWUXFWXUH�ZKLFK�FRXOG�HQIRUFH�WKH�ODZ�RU�VHFXUH�FRRSHUDWLRQ��5HJDUGOHVV��
states are conscious of the common rules and values of their community.18 Writers of the English 
School categorized international societies in history. Bull made two separate groups: a pluralist 

8 H. Bull, & A. Watson, &RQFOXVLRQ, In H. Bull & A. Watson (Eds.), The Expansion of International Society, OUP, 
Oxford, 1984, p. 452.
9 Scheele 2013, para 5. 
10 F. C. Buranelli, *OREDO�,QWHUQDWLRQDO�6RFLHW\��5HJLRQDO�,QWHUQDWLRQDO�6RFLHWLHV�DQG�5HJLRQDO�2UJDQL]DWLRQV��$�'DWD-
set of Primary Institutions, in T. B. Knudsen & C. Navari (Eds.), International Organization in the Anarchical Society, 
Palgrave Macmillan, New York, pp. 233-263.
11 H. Bull, 7KH�$QDUFKLFDO�6RFLHW\��$�6WXG\�RI�2UGHU�LQ�:RUOG�3ROLWLFV (4th edn.), Palgrave Macmillan, New York, 2012, 
p. 9.
12 B. Buzan, )URP�,QWHUQDWLRQDO�:RUOG�6RFLHW\"���(QJOLVK�6FKRRO�7KHRU\�DQG�WKH�6RFLDO�6WUXFWXUH�RI�*OREDOLVDWLRQ, 
Cambridge UP, Cambridge, 2004, p. 7.
13 S. J. Barkin, 5HDOLVW�&RQVWUXFWLYLVP��,QWHUQDWLRQDO�6WXGLHV�5HYLHZ��9RO�����1R�����������S������
14 R. N. Lebow, 7KH�WUDJLF�YLVLRQ�RI�SROLWLFV�±�(WKLFV��LQWHUHVWV�DQG�RUGHUV, Cambride UP, Cambridge, 2003.
15 Bull 2012, p. 9.
16 Ibid. 13.
17 Scheele 2013, para 5.
18 Bull 2012, pp. 44-49.
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international society builds on a thin and weak basis of shared norms and values; in contrast, a 
solidarist international society has a thicker basis of these norms.19 Buzan applied a more detailed 
GL൵HUHQWLDWLRQ��GLVSOD\LQJ�SOXUDOLVW�DQG�VROLGDULVW�VRFLHWLHV�DV�WZR�RSSRVLQJ�HQGV�RI�D�VFDOH�20

It is important to separate the rationalist tradition from the universalist / revolutionist tradition, 
which is connected to the concept of world society. Bull states that IR cannot be considered only as 
interstate relations.21 The universalist / revolutionist tradition focuses on the individuals, and other 
non-state actors, and even the world population as a whole in some cases. The English School uses 
this concept to examine the transnational element in IR.22 This approach is not unprecedented, as 
history provides several examples of the importance of the transnational element. For instance, the 
&DWKROLF�&KXUFK�SOD\HG�D�VLJQL¿FDQW�UROH�LQ�WKH�GL൵HUHQW�SHULRGV�RI�KLVWRU\�DQG�WKH�LQWHUQDWLRQDO�
community of Europe.23 It is important to highlight that the concept of world society has a unique 
connection with the concept of international society. Buzan emphasizes that international society 
provides the political framework which is essential for world society to face all the dangers of an-
archy. In return, world society provides the ‘community foundation’ which is crucial to give rise to 
an international society from a fairly basic level.24

2.2. The institutions of international society

Institutions are considered by the English School to be the pillars of the international society.25 
According to Bull, institutions are the customs and regularities of the international society which 
constitute a framework to reach common goals and create common practices. The English School 
refers to institutions as symbols of the international society. They prove that such a society is not 
MXVW�D�JURXS�RI�VWDWHV�EXW�DOVR�D�FRPPXQLW\�ZKLFK�PDNHV�FRQVFLRXV�H൵RUWV�WR�¿OO�LWVHOI�ZLWK�VXE-
stantial content. Institutions are the conditions for the maintenance of international society.26 Bull 
GLVWLQJXLVKHG�¿YH�LQVWLWXWLRQV��µFRQVWLWXWLRQDO�QRUPDWLYH�SULQFLSOHV¶���GLSORPDF\��LQWHUQDWLRQDO�ODZ�
(IL), balance of power, great power management, and war.27 He also emphasized that they originate 
from a ground norm, which is the principle of sovereignty.28 Other authors considered other institu-
WLRQV�DV�ZHOO��RU�WKH\�FDWHJRUL]HG�WKHP�LQ�D�GL൵HUHQW�ZD\�29 It is important to highlight though that 
institutions existed far before the Westphalian state system.30 Certain aspects of IL and diplomacy 
existed in the Middle Ages, while the balance of power, great power management and war were 

19 B. Ahrens, 7KH�(XURSHDQ�8QLRQ�%HWZHHQ�6ROLGDULVW�&KDQJH�DQG�3OXUDOLVW�5H�(QDFWPHQW, in T. B. Knudsen & C. 
Navari (Eds.), International Organization in the Anarchical Society, New York: Palgrave Macmillan, 2019, p. 266.
20 P. Marton, %DUU\�%X]DQ�pV�D]�$QJRO�,VNROD, http://www.grotius.hu/publ/displ.asp?id=PKHCDP (21 March 2020).
21 Bull 2012, p. 35.
22 Buzan 2004, p. 7-8.
23 T. Dunne, 7KH�(QJOLVK�6FKRRO��LQ�7��'XQQH��0��.XUNL�	�6��6PLWK��(GV����,QWHUQDWLRQDO�5HODWLRQV�7KHRULHV�±�'LVFL-
pline and Diversity, 3rd edn, OUP, Oxford, 2013, p. 140.
24 B. Buzan B��)URP�,QWHUQDWLRQDO�6RFLHW\�WR�,QWHUQDWLRQDO�6\VWHP��6WUXFWXUDO�5HDOLVP�DQG�5HJLPH�7KHRU\�0HHW�WKH�
(QJOLVK�6FKRRO��,QWHUQDWLRQDO�2UJDQL]DWLRQ��9RO������1R�����������S������
25 A. Wendt & R. Duvall, Institutions and International Order, in E-O. Czempiel (Ed.), Global Changes and Theoretical 
Challenges: Approaches to World Politics for the 1990s, Lexington Books, Lexington, 1989, pp. 52-53.
26 T. B. Knudsen, )XQGDPHQWDO�,QVWLWXWLRQV�DQG�,QWHUQDWLRQDO�2UJDQL]DWLRQV��7KHRUL]LQJ�&RQWLQXLW\�DQG�&KDQJH� in T. 
B. Knudsen & C. Navari (Eds.), International Organization in the Anarchical Society, Palgrave Macmillan, New York, 
2019, p. 28.
27 Bull 2012, pp. 68-71.
28 C. Navari, 0RGHOOLQJ�WKH�5HODWLRQV�RI�)XQGDPHQWDO�,QVWLWXWLRQV�DQG�,QWHUQDWLRQDO�2UJDQL]DWLRQV, in T. B. Knudsen 
& C. Navari (Eds.), International Organization in the Anarchical Society, Palgrave Macmillan, New York, 2019, p. 53.
29 Knudsen 2019, pp. 30-33.
30 M. Wight, 6\VWHPV�RI�6WDWHV, Leicester UP, Leicester, pp. 110-152.
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settled practices in the Medieval international society.31 However, the ground norm of sovereignty 
gave these practices concrete forms.

Institutions possess unique characteristics, which must be detailed to understand their complex 
nature. As Jackson states, they are intersubjectively real. They are real in the sense of shared un-
derstandings which come from (limited) human rationality and the interactions between people. 
They are formed in the society, and in the international community at the end.32 Bull and Knudsen 
mention balance of power as an example. This institution comes from human nature and appears as 
a cause for the existence of alliances and also the cause of proliferation.33

Furthermore, there is an improved interaction between states and institutions. States, as members 
of the international society, establish and maintain relations with other actors based on the rules 
provided by the institutions. A good example of this are diplomatic traditions which exist between 
VWDWHV��DQG�±�REYLRXVO\�±�ZDU��,Q�DGGLWLRQ��WKH�DFWLRQV�RI�VWDWHV�JHQHUDWH�DQG�UHSURGXFH�LQVWLWXWLRQV��
Consequently, there is a mutually reinforcing relationship between institutions and states. Mean-
while institutions provide the existence of interstate relations, the ongoing activities of states le-
gitimize them within this institutional frame.34 Unfortunately, this description does not touch upon 
the role of other actors in the international community, such as intergovernmental organizations 
(IGOs).

2.3. The connection between primary and secondary institutions

7KH�FRQVWUXFWLYLVW�WXUQ�LQ�,5�KDG�DQ�H൵HFW�RQ�WKH�(QJOLVK�6FKRRO�DV�ZHOO��OHDGLQJ�WR�WKH�UHELUWK�RI�
the school. One of their pioneer thinkers, Barry Buzan relied on the works of Alexander Wendt and 
other constructivist authors and turned his attention to the tradition of world society. His approach 
can be considered as international sociology, which focuses on the role of non-state actors in the 
English School.35 Furthermore, Buzan’s ‘From International to World Society?’ also took into con-
sideration that authors from the English School neglected the importance of sub-global events in 
the world and the role of regional IGOs.36

%X]DQ�LGHQWL¿HG�SULPDU\�DQG�VHFRQGDU\�LQVWLWXWLRQV�37 According to his approach, primary institu-
tions are the institutions which were described in section 2.2. On the other hand, the author cate-
gorized IGOs as secondary institutions.38 The usage of similar terminology is not a coincidence. 
In section 2.2., it was stated that there is a mutually reinforcing relationship between states and 
(primary) institutions. According to Buzan, there is also a strong connection between primary and 
secondary institutions.39 As Knudsen states, the primary group is essential for the existence of 
IGOs. Moreover, primary institutions do not only create, but also formalize secondary institutions 
because they embody, specify and reproduce the basic principles and practices of secondary insti-
tutions. For instance, the membership of the United Nations Security Council (UNSC) represents 
the institution of great power management (a primary institution) through the fact that UNSC com-

31 Knudsen 2019, p. 39.
32 P. T. Jackson��7KH�&RQGXFW�RI�,QTXLU\�LQ�,QWHUQDWLRQDO�5HODWLRQV��3KLORVRSK\�RI�6FLHQFH�DQG�,WV�,PSOLFDWLRQV�IRU�WKH�
6WXG\�RI�:RUOG�3ROLWLFV, Routledge, New York, pp. 126-137.
33 Knudsen 2019, p. 28.
34 Wendt & Duvall 1989, pp. 53, 58-63.
35 Marton.
36 Buzan 2004, pp. 205-227.
37 Ibid pp. 163-167.
38 Navari 2019, pp. 8-9.
39 Ibid.
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SULVHV�¿YH�SHUPDQHQW�PHPEHUV�ZKLFK�KDYH�FHUWDLQ�YRWLQJ�SULYLOHJHV�40

2Q�WKH�RWKHU�KDQG��VHFRQGDU\�LQVWLWXWLRQV���,*2V�KDYH�IXUWKHU�VLJQL¿FDQW�UROHV�LQ�WKLV�PDWWHU��7KH\�
GR�QRW� VLPSO\�YHULI\� WKH�H[LVWHQFH�RI�SULPDU\� LQVWLWXWLRQV�EXW�DOVR�KDYH�DQ�H൵HFW�RQ� WKHP��7KH�
reason for this is that IGOs “socialize” states in international relations. They lay down the rules, 
procedures and practices and the frame in which states could pursue their interests.41 As these rules 
RULJLQDWH�IURP�SULPDU\�LQVWLWXWLRQV��VHFRQGDU\�LQVWLWXWLRQV�KDYH�D�FRQVLGHUDEOH�H൵HFW�RQ�WKH�IRUPHU��
During this process, IGOs cannot change primary institutions at their core. However, secondary 
LQVWLWXWLRQV�D൵HFW�WKH�ZKROH�FRQFHSW�RI�LQWHUQDWLRQDO�VRFLHW\��DQG�WKHUHIRUH��ZRUOG�RUGHU�42 It must 
also be emphasized that not only universal IGOs are capable of provoking such changes. Regional 
RUJDQL]DWLRQV�FRXOG�D൵HFW�WKHLU�RZQ�UHJLRQDO�LQWHUQDWLRQDO�VRFLHWLHV��RU�HYHQ�WKH�XQLYHUVDO�LQWHUQD-
tional society.43

2.4. The English School and international law

Bull states that IL is one of the (primary) institutions for international society.44 He emphasizes 
though that IL is not the base of international order because international order derives from the 
interactions of more (primary) institutions.45 Therefore, the English School recognizes the fact 
that law is sometimes subjugated to power.46 Bull emphasizes though that this is not an unhealthy 
relationship, proved by the connection between the balance of power and IL. International law 
establishes trust between states through the creation of a framework for diplomacy and interstate 
alliances. Therefore, IL has an important role regarding the institution of the balance of power. On 
the other hand, the consequences of the balance of power sometimes contradict the rules of IL to 
keep the order in international relations.47 It can be said though that IL is considered to be a norma-
tive frame for the international society.48

7KH�(QJOLVK�6FKRRO�DGPLWV�WKDW�WKH�PRVW�LPSRUWDQW�GL൵HUHQFH�EHWZHHQ�,/�DQG�GRPHVWLF�ODZ�LV�WKH�
lack of an authority in IL, which would enforce the rules for states.49 Considering this, the school 
establishes some assumptions. First, self-help gets a greater role in the international community. As 
there is no central authority which could keep the order, a state must help itself, or rely on its allies. 
A suitable example is Article 51 of the UN Charter about self-defense, or Articles 39-42 on collec-
tive security.50 Second, IL is not a tool for social control and can be considered only restrictively as 
a possible way for reforms. The reason for this is that a reform through IL can only be successful if 
great powers agree with the process.51 On the other hand, law can introduce certain changes. If an 
accepted rule of IR has a blurred meaning, the members of the international community consider 

40 Knudsen 2019, p. 41.
41 Ibid pp. 41-42.
42 C. Navari & T. B. Knudsen. ,QWURGXFWLRQ��$�1HZ�$SSURDFK�WR�,QWHUQDWLRQDO�2UJDQL]DWLRQ��in T. B. Knudsen & C. 
Navari (Eds.), International Organization in the Anarchical Society, Palgrave Macmillan, New York, 2019, p. 8.
43 Knudsen 2019, pp. 42-43; B. Buzan & A. Gonzales-Pelaez, ,QWHUQDWLRQDO�6RFLHW\�DQG�WKH�0LGGOH�(DVW�±�(QJOLVK�
6FKRRO�7KHRU\�DW�WKH�5HJLRQDO�/HYHO, Palgrave Macmillan, New York, 2009.
44 Bull 2012, pp. 122-155.
45 P. Wilson, 7KH�(QJOLVK�6FKRRO¶V�DSSURDFK�WR�LQWHUQDWLRQDO�ODZ, in C. Navari (Ed.), Theorising International Society: 
English School Methods, Palgrave Macmillan: New York, 2009, p. 177.
46 Ibid p. 206.
47 Bull 2012, p. 138.
48 Wilson 2009, p. 177.
49 A. James, /DZ�DQG�2UGHU�LQ�,QWHUQDWLRQDO�6RFLHW\, in A. James (Ed.), The Bases of International Order: Essays in the 
Honour of C. A.W. Manning, OUP, Oxford, 1973, p. 65.
50 Knudsen 2019, p. 35.
51 Wilson 2009, pp. 178-180.
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WKDW�FDUHIXOO\��&RQVHTXHQWO\��,/�KDV�DQ�H൵HFW�RQ�WKH�FRQGXFW�RI�DFWRUV�LQ�,5�52

Third, IL is a normative framework for the international community. It creates the rules for con-
cluding, suspending or terminating an international agreement. There are also rules which establish 
the legal background for diplomatic and consular relations. These rules do not nullify the cruel 
nature of the international arena, but they make it more predictable.53 It is not that obvious though, 
why states obey these rules. It can be a matter of custom, the fear from the threat or use of force, 
or simply state interests.54 Even the fear from the image of a rule-breaker can be a motivational 
force.55 Fourth, the existence of IL proves that there is little solidarity in international society es-
sentially. States do not trust others to make obligatory rules for them. It also means that IL is very 
GL൶FXOW�WR�FKDQJH�56

$V�ZH�FDQ�VHH��WKH�(QJOLVK�6FKRRO�H[DPLQHG�WKH�FRQFHSW�RI�,/�EXW�LW�GLG�QRW�WU\�WR�IRFXV�RQ�VSHFL¿F�
issues related to the concept of law. In my opinion, the authors from the English School neglected 
WR�DQVZHU�FHUWDLQ�TXHVWLRQV�UHODWHG�WR�,/�WKRXJK��5HJDUGLQJ�WKH�¿UVW��WKH�VFKRRO�GRHV�QRW�IRFXV�RQ�
the issue, what role IL has for secondary institutions / IGOs. Regarding the second, there is no re-
search which would focus on the relationship between law and the expansion of powers of IGOs 
(Knudsen, 2019: 35).57�0\�SRVLWLRQ�LV�WKDW�LQWHUQDWLRQDO�MXULVSUXGHQFH�FRXOG�¿OO�WKLV�VSDFH�DQG�JLYH�
satisfactory answers to these questions.

3. English School meets jurisprudence – Guy Fiti Sinclair’s approach

3.1. The expansion of the powers of IGOs

International legal scholarship examines the legal questions relating to IGOs, including their (le-
JDO��VWDWXV��VWUXFWXUH��IXQFWLRQV�DQG�SRZHUV��7KH�SUREOHP�LV�WKDW�WKH�¿HOG�KDV�SDLG�OLWWOH�DWWHQWLRQ�WR�
WKH�H[SDQVLRQ�RI�,*2V¶�SRZHUV�DQG�WKH�H൵HFWV�RI�WKH�H[SDQVLRQ�LQ�LWV�HQWLUHW\��7KH�PDMRULW\�RI�WKH�
authors focused only on certain tendencies and tools such as implied powers or ultra vires acts.58 In 
FRQWUDVW��*X\�)LWL�6LQFODLU¶V�µ7R�5HIRUP�WKH�:RUOG�±�,QWHUQDWLRQDO�2UJDQL]DWLRQV�DQG�WKH�0DNLQJ�RI�
Modern States’ focuses on the composite nature of law regarding this phenomenon. Although he is 
an international lawyer and does not take into consideration the tendencies of international political 
theory, his work can be coupled with the approach of the English school.

$FFRUGLQJ�WR�6LQFODLU��,*2V�DUH�FUHDWHG�ZLWK�WKHLU�IRXQGLQJ�WUHDWLHV�ZKLFK�GH¿QH�WKHLU�REMHFWV�DQG�
purposes, enumerate their powers, list their organs and declare their procedural rules. However, 
he emphasizes the volatile nature of these rules because IGOs tend to set new goals and acquire 
adequate powers to achieve those goals. These objectives appear through the new ideas appearing 

52 James 1973, p. 80.
53 Wilson 2009, p. 184.
54 C. A. W. Manning, 7KH�/HJDO�)UDPHZRUN�LQ�D�:RUOG�RI�&KDQJH, in B. Porter (Ed.): The Aberystwyth Papers: Inter-
national Politics, 1919-1969, OUP, Oxford, 1972, pp. 322-323.; Bull 2012, p. 139-140.
55 Wilson 2009, p. 185.
56 Ibid p. 187.
57 Knudsen 2019, p. 35.
58 C. F. Amerasinghe, 3ULQFLSOHV�RI�WKH�LQVWLWXWLRQDO�ODZ�RI�LQWHUQDWLRQDO�RUJDQL]DWLRQV, Cambridge UP, Cambridge, 
2005.; N. Blokker, Constituent instruments, in J. K. Gogan, I. Hurd & I. Johnstone (Eds.), The Oxford Handbook of 
International Organizations, OUP, Oxford, 2016, pp. 943-961.; J. Klabbers, $Q�,QWURGXFWLRQ�WR�,QWHUQDWLRQDO�,QVWLWX-
WLRQDO�/DZ, Cambridge UP, Cambridge, 2002; H. G. Schermers & N. M. Blokker��,QWHUQDWLRQDO�,QVWLWXWLRQDO�/DZ��WK�
Revised edn���0DUWLQXV�1LMKR൵��/HLGHQ�������
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in the international community. IGOs have the tendency to embrace these new ideas and create 
powers for themselves related to those ideas. Sinclair gives three case studies for this peculiar 
phenomenon: the International Labour Organization (ILO), the UNSC, and the World Bank. In his 
work, he examines what kind of challenges the IGOs faced during their expansions, which ideas 
DQG�JRDOV�WKH\�SLFNHG��KRZ�WKLV�D൵HFWHG�WKHLU�PHPEHU�VWDWHV��DQG�ZKDW�UROH�WKH�ODZ�RI�WKH�VSHFL¿F�
IGOs had during that process.59

This phenomenon has a political theoretical and legal perspective as well. From the viewpoint 
of political theory, we can observe the phenomenon of power aggregation. As Schabert states, an 
organization can hold power only if there is an ongoing aggregation of power, which power is 
continuously reproduced.60 The public administration, which spends human and material resources 
and time producing policy papers, constantly aggregates power. In the case of IGOs, the same per-
ception appears. The growing number of UN organs and their work, which creates an ongoing sym-
bolical legitimization for the international community, is a good example for such an aggregation.61

Concerning the legal perspective, Sinclair relies on the concept of “constitutional growth”.62 The 
intention of IGOs to expand their powers does not appear at the time of their creation, hence there 
are no provisions for such expansion in the text of the founding treaties at all. Regardless, the IGOs 
demand new powers using their established practices and through the reinterpretation of existing 
rules. During this process, there are no textual changes in the founding treaty.63 Georg Jellinek 
named this concept “constitutional transformation.” He pointed out that the constitution of a state 
can change even if the written text remains intact.64 This comes from the so-called “normative force 
of the factual”. According to Jellinek, human nature tends to reproduce the usual and frequently 
repeated beliefs and convictions. He states that “the belief grows that the frequently repeated com-
PDQG�LQ�LWVHOI�DQG�LVRODWLRQ�IURP�LWV�VRXUFH�FRQVWLWXWHV�>«@�D�QRUP�WR�EH�IXO¿OOHG�SHU�VH�´65 The 
text of the written constitution implies these beliefs which can be considered as norms but their 
interpretations could change from time to time.66 In the case of IGOs, the same phenomenon could 
occur. IGOs would like to expand their own powers but do not want to alter the texts of their found-
ing treaties. These informal expansions of powers are often presented as reforms.67

3.2. The creation of modern states

Sinclair contradicts those approaches which consider IGOs as simple forums in which sovereign 
VWDWHV�WU\�WR�DFTXLUH�DV�PDQ\�EHQH¿WV�DV�WKH\�FDQ�DQG�JLYH�DZD\�DV�IHZ�SRZHUV�DV�WKH\�PXVW�68 In 
KLV�YLHZ��,*2V�KDYH�D�PROGLQJ�RU�IRUPLQJ�H൵HFW�RQ�WKHLU�PHPEHU�VWDWHV��WKH�H[SDQVLRQ�RI�SRZHUV�
results in a process that creates the so called concept of “modern state” based on a broadly Western 
model. This logic also determines that the expansion of IGOs does not only occur at the expense 
59 Sinclair 2017, p. 9.
60 T. Schabert, $�SROLWLND�PpOWyViJiUyO�pV�MHOHQWĘVpJpUĘO, Századvég, Budapest, 2013, p. 34.
61 T. M. Franck, 7KH�3RZHU�RI�/HJLWLPDF\�DPRQJ�1DWLRQV, OUP, Oxford, 1990, p. 100.
62 Sinclair 2017, p. 18.
63 Ibid p. 3.
64 G. Jellinek, 9HUIDVVXQJVlQGHUXQJ�XQG�9HUIDVVXQJVZDQGOXQJ��(LQH�VWDDWVUHFKWOLFK�SROLWLVFKH�$EKDQGOXQJ. Häring, 
Berlin, 1906, p. 8.
65 P. Sólyom, $]�iOODP�iOWDOiQRV�HOPpOHWH�pV�D�MRJ�YLV]RQ\ODJRV�HUHMH�±�eV]UHYpWHOHN�*HRUJ�-HOOLQHN�iOODPHOPpOHWpKH], 
3UR�)XWXUR��9RO�����1R�����������S�����
66 P. Takács, ÈOODPHOPpOHW�D�;,;�;;��V]i]DGEDQ�±�*HRUJ�-HOOLQHN�HOPpOHWH, Állam- és Közigazgatástudományi Szem-
OH��9RO�����1R�����'HFHPEHU�������S������-��$UDWR��Treaty Interpretation and Constitutional Transformation: Informal 
Change in International Organizations��<DOH�-RXUQDO�RI�,QWHUQDWLRQDO�/DZ��9RO������1R�����S������
67 Sinclair 2017, p. 5.
68 Ibid. p. 284.
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RI�WKH�PHPEHU�VWDWHV��+H�GH¿QHV�VWDWHV�DV�VXSHUVWUXFWXUHV�ZKLFK�KDYH�EHHQ�DQG�DUH�VWLOO�IRUPHG�
WKURXJK�GL൵HUHQW�SUDFWLFHV�GXULQJ�D�FXOWXUDO�SURFHVV��7KHVH�VWDWHV�DFTXLUHG�QHZ�DELOLWLHV�DQG�QHZ�
powers as a part of this process. This process is not linear, it includes contradictory and comple-
mentary reform proposals and counter-proposals as well.69 Consequently, the Western model of 
states comes from a unique series of reforms. In this development, not only states, IGOs and their 
organs but also non-state actors play an important role.70

3.3. Sinclair’s concept of law

To achieve a comprehensive analysis, Sinclair does not examine law from the inside. He inves-
tigates the chosen IGOs from a sociological-legal viewpoint, considering the historical context 
(Donaldson, 2019).71 As the process mentioned above is not coherent and contains contradictory 
elements, Sinclair does not see law as a uniform construction but as a content which is constantly 
formed through sociological interactions. Hence, law has a multi-faceted and contradictory nature, 
which could generate more and more identities and meanings. This approach facilitates the inter-
pretation of the expansion of IGOs.72 In addition, the author refers to the multifunctionality of law. 
On one hand, he recognizes law as a tool for political pressure.73 On the other hand, he emphasizes 
the role of law in expertise and moral questions and their connections with each other. In his view, 
law in expertise is legitimized by that fact that IGOs embraces certain moral principles and goals 
like human dignity, equality, peace or justice. The concept of law does not only appear in both lev-
els but also creates connections between the two. According to Sinclair, this issue is strengthened 
by judicial opinions and academic research as well.74

3.4. The compatibility of Sinclair’s approach and the English School

$W�¿UVW�JODQFH��WKH�FRPELQDWLRQ�RI�WKH�WZR�WKHRUHWLFDO�DSSURDFKHV�KROGV�D�JUHDW�FKDOOHQJH��+RZHY-
HU��WKH�FRQFHSW�RI�WKH�(QJOLVK�6FKRRO�DQG�6LQFODLU¶V�VRFLR�OHJDO�DSSURDFK�KDYH�VLJQL¿FDQW�VLPLODUL-
ties which makes them compatible with each other.

First, both of them considers IL and IGOs as important factors in IR. Additionally, they recog-
nize the importance of (state) power in international relations as well. The English School lists IL 
among the primary institutions and takes into account the importance of the correlation between 
primary institutions and secondary institutions / IGOs. Furthermore, the school does not neglect the 
importance of power and the interests of states. Sinclair’s approach also pays attention to IL and 
IGOs, and power relations as well. He is aware that the will of great powers and the acceptance of 
small states are needed for the reforms of IGOs.75 He also recognizes that IGOs and their laws are 
quasi arenas for state interests. However, Sinclair goes beyond these when he examines the com-
plex nature of these organizations and their laws.

69 Ibid pp. 2, 14-15, 30.
70 G. F. Sinclair, 6WDWH�)RUPDWLRQ��/LEHUDO�5HIRUP��DQG�WKH�*URZWK�RI�,QWHUQDWLRQDO�2UJDQL]DWLRQV��(XURSHDQ�-RXUQDO�
RI�,QWHUQDWLRQDO�/DZ��9RO������1R�����6HSWHPEHU�������SS����������
71 M. Donaldson, ,QWHUQDWLRQDO�2UJDQL]DWLRQV�DQG�WKH�0DNLQJ�RI�0RGHUQ�/HJDO�+LVWRULHV, https://www.ejiltalk.org/
international-organizations-and-the-making-of-modern-legal-histories/ (21 March 2020).
72 Sinclair 2015, p. 503.
73 Sinclair 2017, pp. 276-287.
74 Ibid pp. 291-292.
75 Ibid p. 284.
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6HFRQG��ERWK�FRQFHSWV�DFFHSW� WKH� IDFW� WKDW� VHFRQGDU\� LQVWLWXWLRQV� LQÀXHQFH�SULPDU\� LQVWLWXWLRQV��
According to the English School, they cannot alter them to their core, but they still have an impact 
RQ�WKHP��&RQVHTXHQWO\��VHFRQGDU\�LQVWLWXWLRQV�KDYH�DQ�H൵HFW�RQ�WKH�ZKROH�LQWHUQDWLRQDO�VRFLHW\�DV�
well. As a comparison, Sinclair states that IGOs acquire powers embracing the emerging ideologies 
and using them as a base of their own reforms. During their expansion, they acquire more and more 
powers but they also create new powers for their member states. Such a phenomenon changes the 
FRQFHSW�RI�VRYHUHLJQW\�DV�LW�UHFHLYHV�DGGLWLRQDO�PHDQLQJV��$V�VRYHUHLJQW\�LV� WKH�¿UVW�DPRQJ�WKH�
primary institutions, it is safe to say that Sinclair describes the same correlation between primary 
and secondary institutions as the English School.

Third, Sinclair’s statements about the concept of law can be combined with the ideas of the English 
School. He states that the law can be a tool to achieve power. At the same time, he also emphasizes 
though that IGOs embrace the emerging ideas and create new principles for themselves. These 
ideas often come from non-state actors which reminds us of world society and the Kantian tradi-
tion. IGOs use these ideas and principles to create detailed regulations around these issues, which 
is a quasi-epitome of the Grotian tradition of the English School. Furthermore, Sinclair points out 
that law appears in the “worlds” of international relations and indicates the complex nature of law.

These similarities show that IGOs and their laws can be examined with a combined theoretical 
framework using elements of the English School from IR and Guy Fiti Sinclair’s approach from the 
¿HOG�RI�,/��%XW�WKH�TXHVWLRQ�DULVHV�ZKHWKHU�VXFK�D�WKHRUHWLFDO�DSSURDFK�FDQ�EH�DSSOLHG�LQ�WKH�FDVH�
of a sui generis entity, namely in the case of the European Union.

4. The theoretical framework and the European Union

The theoretical framework detailed above can be applied to all IGOs which have the tendency to 
expand their own powers.76 The question occurs whether certain IGOs can be examined in this 
case. Sinclair picked the ILO, the UNSC and the World Bank as they had such an expansive tenden-
cy and they supported the creation of modern states. It is clear that these organizations are universal 
IGOs, but I think that certain regional entities have the will and the capabilities worth examining 
from this theoretical perspective. The EU has a unique status though, which must be taken into 
account.

4.1. The status of the European Union

As Isiksel states the dilemma about the exact character of the EU “is as old as European integration 
itself.”77 A safer approach stresses the sui generis nature of the entity, which is a mere tautology. 
This perspective only circumvents to answer the question.78 Some radical approaches consider Eu-
ropean integration as a special federal entity.79 Odermatt in this case separates four models for the 
EU: 1. the concept of a ‘new legal order’, 2. a ‘self-contained regime’ in IL, 3. a ‘regional economic 
integration organization’ and 4. a ‘classic intergovernmental organization’.80�7KH�¿UVW�DQG�VHFRQG�

76  Ibid p. 3.
77 T. Isiksel, (XURSHDQ�([FHSWLRQDOLVP�DQG�WKH�(8¶V�$FFHVVLRQ�WR�WKH�(&+5, European Journal of International Law, 
9RO������1R�����2FWREHU�������SS�����������
78 R. Schütze, )URP�'XDO�WR�&RRSHUDWLYH�)HGHUDOLVP�±�7KH�&KDQJLQJ�6WUXFWXUH�RI�(XURSHDQ�/DZ, OUP, Oxford, 2009, 
p. 59; K. Ziegler, ,QWHUQDWLRQDO�/DZ�DQG�(8�/DZ��%HWZHHQ�$V\PPHWULF�&RQVWLWXWLRQDOLVP�DQG�)UDJPHQWDWLRQ, in A. 
Orakhelashvili (Ed.), Research Handbook on the Theory and History of International Law, Edward Elgar, 2011, pp. 
268, 270.
79 R. Schütze, (XURSHDQ�&RQVWLWXWLRQDO�/DZ, Cambridge UP, Cambridge, 2012, pp. 77-79.
80 J. Odermatt, 8QLGHQWL¿HG�/HJDO�2EMHFW��&RQFHSWXDOLVLQJ� WKH�(XURSHDQ�8QLRQ� LQ�,QWHUQDWLRQDO�/DZ, Connecticut 
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alternatives interpret the EU only as a legal order. However, it is clear that European integration 
means more than just a regime of IL or a ‘simple’ legal order. Concerning the scenarios related to 
IGOs, the third and the fourth models could give us more promising explanations. After all, the 
European Community was conceived as an IGO,81 and even the member states generally treat it “as 
a kind of [IGO]”.82

From the point of IL, it is safe to say that the EU is a bit more than just an IGO. The International 
Law Commission (ILC) Study on the Fragmentation of International Law states that “the European 
Community […] is a subject of [IL] and for practical purposes may be treated towards the outside 
ZRUOG�DV�DQ�LQWHUJRYHUQPHQWDO�RUJDQL]DWLRQ��ZLWK�ZKDWHYHU�PRGL¿FDWLRQ�LWV�VSHFL¿F�QDWXUH�EULQJV�
to that characterization”.83  At the same time, European integration has a unique legal order. The 
(8�HVWDEOLVKHG�D�FRPPRQ�PDUNHW�DQG�VSHFL¿F�OHJDO�UHODWLRQV�EHWZHHQ�LWV�PHPEHUV��WKHLU�HQWHUSULV-
es and individuals.84 It means that the EU went beyond the normal parameters of a classical IO,85 
therefore the fourth scenario does not apply. The problem with the approach of the ILC is that it 
keeps the EU - even if it has unique characteristics compared to other IGOs - at the same level as 
other IGOs.86 It is important to note that the imperfect nature of IL must be recognized in this mat-
ter. The concept of law aims to categorize and conserve contemporary matters to manage certain 
situations. Hence, the categorizations of IL are imperfect as well. It is also problematic that IL does 
QRW�KDYH�FRQVHQVXDO�GH¿QLWLRQ�IRU�,*2V��'HVSLWH�WKH�IDFW�WKDW�LW�LV�KDUG�WR�LGHQWLI\�WKH�(8¶V�H[DFW�
nature, it can be stated that it has similarities with other IGOs, such as the existence of a founding 
treaty and a separate legal regime. It is worth noting in this case that the EU has ‘a unique legal or-
der’ which incorporates more characteristics than a legal regime (see section 4.2.). 87 Furthermore, 
there are a wide variety of organs under its aegis, just like in the case of other IGOs.

7KH�VDPH�LGHQWL¿FDWLRQ�SUREOHP�RFFXUV�LQ�,5�DV�ZHOO�EHFDXVH�(QJOLVK�6FKRRO�ZULWHUV�FDQQRW�SUR-
vide a clear and coherent answer to this question. Bull considered the EU as a super-state, “which 
is simply a nation-state writ large, but at a process in an intermediate stage”.88 For Bull, what mat-
ters is not the idea of this super-state. He doubts that such an entity will ever come into existence, 
rather the societal structure that this idea created.89 On the other hand, Ahrens and Buranelli stress 
the EU’s potential as an IO, which challenged the modern political order of the nation-state.90 The 
recent approaches from this branch of IR agree on one issue though: the EU presents itself as an 
international society that was formed within a particular regional context with a growing member-
ship.91 This international society has unique attributes.

-RXUQDO�RI�,QWHUQDWLRQDO�/DZ��9RO������1R�����0D\�������S������
81 Schütze 2012, p. 48.
82 J. Crawford & M. Koskennemi, ,QWURGXFWLRQ, in J. Crawford & M. Koskenniemi (Eds.), The Cambridge Companion 
to International Law, Cambridge UP, Cambridge, 2012, p. 12.
83 M. Koskenniemi, )UDJPHQWDWLRQ�RI�,QWHUQDWLRQDO�/DZ��'L৽FXOWLHV�DULVLQJ�IURP�WKH�'LYHUVL¿FDWLRQ�DQG�([SDQVLRQ�
RI�,QWHUQDWLRQDO�/DZ, International Law Commission, A/CN.4/L.682, 2006, supra note 2, p. para. 219. [)UDJPHQWDWLRQ�
RI�,QWHUQDWLRQDO�/DZ].
84 Odermatt 2018, p. 239.
85 G. Nesi, (8�3UHVLGHQF\�6WDWHPHQW�±�5HSRUW�RI� WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ, United Nations, 2003 https://
www.un.org/press/en/2003/gal3238.doc.htm (21 March 2020).
86 Odermatt 2018, p. 239.
87 Schermers & Blokker 2018, §22/B; I. F. Dekker & R. A. Wessel, *RYHUQDQFH�E\�,QWHUQDWLRQDO�2UJDQL]DWLRQV��5H-
WKLQNLQJ�WKH�1RUPDWLYH�)RUFH�RI�,QWHUQDWLRQDO�'HFLVLRQV��in F. Dekker, W. G. Werner (Eds.), Governance and Interna-
tional Legal Theory, Springer, Dordrecht, 2004, pp. 219, 231.
88 Bull 2012, p. 56.
89 Ahrens 2019, pp. 265-266.
90 Ibid p. 266; Buranelli 2019, pp. 241-243.
91 T. Djez, & R. Whitman, $QDO\VLQJ�(XURSHDQ�,QWHJUDWLRQ��5HÀHFWLQJ�RQ�WKH�(QJOLVK�6FKRRO�±�6FHQDULRV�IRU�DQ�(Q-
FRXQWHU��-RXUQDO�RI�&RPPRQ�0DUNHW�6WXGLHV��9RO��40, No. 1, 2002, p. 45; Ahrens 2019, p. 266; T. Diez, I. Manners & 
R. G. Whitman, 7KH�&KDQJLQJ�1DWXUH�RI�,QWHUQDWLRQDO�,QVWLWXWLRQV�LQ�(XURSH��7KH�&KDOOHQJH�RI�WKH�(XURSHDQ�8QLRQ, 



Pécs Journal of International and European Law - 2020/I.

-54-

First, the EU generated the phenomenon of the solidarization of international society. Article 2 of 
the Treaty on the European Union (TEU) gives adequate proof for such a phenomenon. The article 
clearly states that “[t]he Union is founded on the values of respect for human dignity, freedom, 
equality, the rules of law and respect for human rights (…)”.92 From early on, the goal of Europe-
an integration was the transformation of the state-centric regional order. There are certain proofs 
for this process, such as the existence of EU citizenship.93 As Ahrens states, the EU used pluralist 
structures and impulses (for instance the European Coal and Steel Community, or certain groups 
DQG�JRYHUQPHQWV�GXULQJ�WKH�QHJRWLDWLRQV�RI�WKH�VSHFL¿F�WUHDWLHV��WR�FRQVWLWXWH�D�PRUH�VROLGDUL]HG�
international society.94 It is also worth pointing out that the EU aims to solidarize not only the re-
gional but also the global international society as well.95 As Article 3(5) TEU states regarding the 
wider world, the Union “shall contribute to peace, security, the sustainable development of the 
Earth, solidarity […] as well as to the strict observance and the development of international law.”96

6HFRQG��WKH�(8�KDV�DQ�H൵HFW�RQ�WKH�SULPDU\�LQVWLWXWLRQV�DV�ZHOO�97 As I pointed out in section 2.3., 
,*2V�D൵HFW�WKH�SULPDU\�LQVWLWXWLRQV�RI�LQWHUQDWLRQDO�VRFLHW\��5HJDUGLQJ�WKLV�PDWWHU��WKH�(8�VXSSRUWV�
DOPRVW�DOO�SULPDU\�LQVWLWXWLRQV�RI�FRQWHPSRUDU\�LQWHUQDWLRQDO�VRFLHW\��$V�D�SDUW�RI�LWV�H൵HFW��LW�DOVR�
reinterprets the concept of sovereignty with additional unique features, such as the pooling of sov-
ereignty or supranationalism.98 Diez, Manners and Whitman even speak about the transformation 
of Bull’s primary institutions, such as the alteration of the balance of power into the pooling of sov-
HUHLJQW\��ZDU�LQWR�SDFL¿F�GHPRFUDF\��RU�JUHDW�SRZHU�PDQDJHPHQW�LQWR�PHPEHU�VWDWH�FRDOLWLRQV�99 
Third, the ‘European world society’ provides a strong basis for the shared values of the internation-
al society, which shows that there is a stronger relationship between international and world society 
in the EU.100

It follows from the above that the status of the EU is far from obvious. It can be said though that 
both IL and the concept of the English School considers EU as an IGO ‘with extras’. Even if it is 
WKDW�XQLTXH��LW�FUHDWHG�D�UHJLRQDO�LQWHUQDWLRQDO�VRFLHW\��ZKLFK�D൵HFWV�WKH�SULPDU\�LQVWLWXWLRQV�DV�ZHOO�

4.2. The status of the law of the European Union

Just as the EU is considered unique, EU law has similarly peculiar characteristics. As the Court 
of Justice of the European Union (CJEU) stated, “the Community constitutes a new legal order of 
LQWHUQDWLRQDO�ODZ�IRU�WKH�EHQH¿W�RI�ZKLFK�WKH�VWDWHV�KDYH�OLPLWHG�WKHLU�VRYHUHLJQ�ULJKWV��DOEHLW�ZLWKLQ�
OLPLWHG�¿HOGV��DQG�WKH�VXEMHFWV�RI�ZKLFK�FRPSULVH�QRW�RQO\�PHPEHU�VWDWHV�EXW�DOVR�WKHLU�QDWLRQ-
als”.101 The CJEU also stated in Opinion 2/13, this new legal order possesses “its own institutions, 
IRU�WKH�EHQH¿W�RI�ZKLFK�WKH�0HPEHU�6WDWHV�WKHUHRI�KDYH�OLPLWHG�WKHLU�VRYHUHLJQ�ULJKWV��LQ�HYHU�ZLGHU�
¿HOGV´��,W�KDV�³LWV�RZQ�FRQVWLWXWLRQDO�IUDPHZRUN�DQG�IRXQGLQJ�SULQFLSOHV��D�SDUWLFXODUO\�VRSKLVWLFDW-
-RXUQDO�RI�(XURSHDQ�,QWHJUDWLRQ��9RO������1R�����)HEUXDU\��������SS����������
92��7UHDW\�RQ�WKH�(XURSHDQ�8QLRQ��2-�&������������������S����±�����*$���$UW����
93 Diez & Whitman 2002, p. 51.
94 Ahrens 2019, pp. 266-276.
95  B. Ahrens, & T. Diez, 6ROLGDWLVDWLRQ�DQG�,WV�/LPLWV��7KH�(8�DQG�WKH�7UDQVIRUPDWLRQ�RI�,QWHUQDWLRQDO�6RFLHW\. Global 
'LVFRXUVH��9RO�����1R�����-XO\�������SS����������
96  TEU Art. 3(5).
97 Diez & Manners & Whitman 2011, p. 123.
98 Buranelli 2019, pp. 242-243.
99 Diez, Manners & Whitman 2011, pp. 123-134.
100 R. Morgan, $�(XURSHDQ�³6RFLHW\�RI�6WDWHV´�±�%XW�2QO\�6WDWHV�RI�0LQG"�,QWHUQDWLRQDO�$൵DLUV��9RO������1R�����-XO\�
2000, p. 563; Diez & Whitman 2002, pp. 53-55.
101 C-26/62, 19�$OJHPHQH�7UDQVSRUW��HQ�([SHGLWLH�2QGHUQHPLQJ�YDQ�*HQG�	�/RRV�Y�1HWKHUODQGV� ,QODQG�5HYHQXH�
Administration��9DQ�*HQG�HQ�/RRV���>(&/,�(8�&�������@�
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ed institutional structure”.102  On that basis, it may be considered that the founding treaties of the 
EU are not just simply international agreements, but they have some sort of constitutional nature as 
well.103 According to the CJEU, “[t]he E[U] Treaty, albeit concluded in the form of an international 
agreement, none the less constitutes the constitutional charter” “based on a rule of law”.104 From 
the point of view of international jurisprudence, it must be emphasized though that EU law is not 
strongly separated from IL yet.105 The ILC and many authors still state EU law as a candidate for 
a self-contained regime.106 Considering the attributes of EU law, nevertheless even the ILC recog-
nizes this constitutional character.107 To emphasize and preserve this separate nature of EU law, the 
CJEU emphasized its autonomy. The Court of Justice of the European Union focused on the internal 
QDWXUH�RI�WKH�DXWRQRP\�RI�(8�ODZ�DW�¿UVW��EHWZHHQ�WKH�&RPPXQLW\�DQG�LWV�0HPEHU�6WDWHV�108  Later, 
the earlier case law was referred by the ECJ which helped to establish the external aspect of the 
autonomy of EU law.109 According to van Rossem, this external autonomy requires two conditions, 
namely that “the essential character of the powers of the EU and its institutions remains unaltered 
by an international agreement” and the procedures that ensure the uniform interpretation of certain 
WUHDWLHV��VSHFL¿FDOO\�RQHV�XWLOL]LQJ�DQ�H[WHUQDO�MXGLFLDO�ERG\��GR�QRW�KDYH�WKH�H൵HFW�RI�ELQGLQJ�WKH�
EU to a particular interpretation of the rules of EU law.110�7KLV�ZDV�UHD൶UPHG�LQ�WKH�UHFHQW�FDVH�
law of CJEU, namely in Opinion 2/13 regarding the accession to the European Convention on the 
Protection of Human Rights and Fundamental Freedoms, and in the Achmea case.111

7KH�DXWKRUV�RI�WKH�(QJOLVK�6FKRRO�GLG�QRW�IRFXV�RQ�WKH�VWDWXV�RI�(8�ODZ�VSHFL¿FDOO\�DV�WKHLU�UHOH-
vant articles mostly concentrated on the nature of European integration. It can be said though that 
EU law can be connected to the solidarization of the EU. As Schütze stated, IL is changing from a 
law of coexistence to a law of cooperation. The emerging rules of IL focus on the positive rules of 
cooperation, and not the negative code of rules of abstention. The EU embraces this cooperative 
spirit on a regional scale, and EU law is a means for such a process.112 Regarding the question of 
institutions, Diez, Manners and Whitman listed EU law as a primary institution, which took the 
place of IL within the European international society.113 In my opinion, EU member states remained 
autonomous and important actors in the global international society.  Therefore, the statement that 
EU law simply succeeded IL in the European international society can be considered as an exag-
gerated observation. It is safe to say however, that EU law can be considered as one of the primary 
institutions for the European regional international society.

102 Opinion 2/13, [ECLI:EU:C:2014:2454], paras 157-158.
103 Schütze 2012, p. 4.
104 Opinion 1/91, [ECLI:EU:C:1991:490], para. 21; C-294/83, 3DUWL�pFRORJLVWH�³/HV�9HUWV´�Y�(XURSHDQ�3DUOLDPHQW, 
[ECLI:EU:C:1986:166], para. 23.
105 E. Klein, 6HOI�&RQWDLQHG�5HJLPH, Max Planck Encyclopedia of Public International Law, 2018, opil.outlaw.com/
home/EPIL (21 March 2020).
106 Odermatt 2018, pp. 231, 239.
107�)UDJPHQWDWLRQ�RI�,QWHUQDWLRQDO�/DZ 2006, para. 218; Odermatt 2018, pp. 231, 239; J. W. van Rossem, ,QWHUDFWLRQ�
EHWZHHQ�(8�ODZ�DQG�LQWHUQDWLRQDO�ODZ�LQ�WKH�OLJKW�RI�,QWHUWDQNR�DQG�.DGL��WKH�GLOHPPD�RI�QRUPV�ELQGLQJ�WKH�0HPEHUV�
6WDWHV�EXW�QRW�WKH�Community, Cleer Working Papers, No. 4. , 2009, https://www.asser.nl/upload/documents/11172009_
42019clee09-4comb.pdf, p. 41. (11 April 2020).
108 C-6/64, Costa v. ENEL [ECLI:EU:C:1964:66]; J. W. van Rossem, 7KH�$XWRQRP\�RI�(8�/DZ��0RUH�LV�/HVV", in R. 
$��:HVVHO�	�6��%ORFNPDQV��(GV����%HWZHHQ�$XWRQRP\�DQG�'HSHQGHQFH�±�7KH�(8�/HJDO�2UGHU�8QGHU�WKH�,QÀXHQFH�RI�
,QWHUQDWLRQDO�2UJDQLVDWLRQV��6SULQJHU�9HUODJ��%HUOLQ�+HLGHOEHUJ��������S�����
109 T. Molnár, 5HYLVLWLQJ�WKH�([WHUQDO�'LPHQVLRQ�RI�WKH�$XWRQRP\�RI�(8�ODZ��,V�7KHUH�$Q\WKLQJ�1HZ�8QGHU�WKH�6XQ", 
+XQJDULDQ�-RXUQDO�RI�/HJDO�6WXGLHV��9RO������1R�����������S�������2SLQLRQ�������SDUD�����
110�9DQ�5RVVHP�������S�����0ROQiU��S������
111 Opinion 2/13, [ECLI:EU:C:2014:2454], paras. ���������&����������6ORZDNLVFKH�5HSXEOLN�Y��$FKPHD�%9�>(&-
LI:EU:C:2018:158], paras 32-33, 35-37.
112 Schütze 2009, p. 59.
113 Diez & Manners & Whitman 2012, pp. 127-128.
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�����(QJOLVK�6FKRRO�DQG�6LQFODLU¶V�WKHRU\�IRU�WKH�(8"

The question arises whether the theoretical framework described above is applicable in the case of 
the EU. After all, both the study of law and IR emphasizes the similarity between the EU and other 
IGOs.

)LUVW��WKH�(8�GRHV�QRW�KDYH�D�IXQGDPHQWDO�GL൵HUHQFH�IURP�RWKHU�,*2V�DV�UHJDUGV�WKH�H[SDQVLRQ�RI�
SRZHUV��6LQFODLU�VHSDUDWHG�WZR�HOHPHQWV�IRU�KLV�H[DPLQDWLRQ��,Q�WKH�¿UVW�SODFH��KH�UHOLHG�RQ�-HOO-
inek’s metaphor about the “constitutional transformation” and called the similar phenomenon as 
“constitutional growth” in the case of IGOs. Furthermore, he emphasized the importance of the 
administrative way of thinking in the cases of IGOs. Both approaches come from constitutional law 
analogies. Moreover, he examined IGOs from quasi domestic socio-legal perspectives. It should be 
noted here that there is a widespread agreement on the fact that the law of the EU has a constitution-
al character. Therefore, the use of constitutional law analogies in the case of the EU is not that odd.

Second, Sinclair stated that his theoretical approach cannot be applied to all IGOs because they 
“have not always and everywhere expanded their powers, nor has every attempt of an IGO ex-
pansion has been successful.”114 In the case of the EU, there is a constant will to build a new po-
litical and social order in Europe. Regarding the development of integration, the change and the 
expansion has been part of the EU since its establishment. As it was stated in section 4.1., the EU 
used the existing pluralist structures to promote constitutive change towards more solidarist struc-
tures. Even the establishment of the European Coal and Steel Community could not have happened 
without the pursuit of national interests and concerns of state sovereignty. Ahrens illustrated this 
process with the fact that the changing founding treaties transferred more and more powers to the 
organizations of European integration.115 This, however, is not a linear progression, rather an ongo-
ing and disorderly process of struggle.116

7KLUG��WKH�(8�KDV�H[WUHPHO\�VWURQJ�DQG�H൵HFWLYH�WRROV�IRU�VXFK�DQ�H[SDQVLRQ��7KH�7UHDW\�RQ�WKH�
Functioning of the European Union (TFEU) lists the exclusive competences of the Union, the 
shared competences with the member states, and the supplementary competences as well.117 At the 
same time, these provisions are not comprehensive as EU law provides ample opportunities for 
a “constitutional change” in this matter. According to Schütze, three crucial legal developments 
emerged in EU law. First, the rise of the teleological interpretation, which enabled to Union’s com-
petences to ‘spillover’ into other policy areas. Second, the rise of the Union’s general competences, 
which enables the Union to horizontally cut across the various policy areas listed in the Treaties. 
7)(8�SUHVFULEHV�WKH�8QLRQ¶V�KDUPRQL]DWLRQ�FRPSHWHQFH��ZKLFK�KDV�D�FOHDU�FXW�H൵HFW�IRU�DOO�WKH�
policy areas within the EU (TFEU, Article 114).  Another example is Article 352 TFEU, which pro-
vides the opportunity for the EU to create competences itself if it is considered necessary. Third, the 
doctrine of implied powers, which focuses on the Union’s external powers. The doctrine enables 
the exclusive competence of the EU in case of a conclusion of an international agreement when its 
FRQFOXVLRQ�LV�QHFHVVDU\�WR�WKH�8QLRQ�WR�H[HUFLVH�LWV�LQWHUQDO�FRPSHWHQFH��RU�PD\�D൵HFW�FRPPRQ�
rules or alter their scope (TFEU, Article 3(2)).118�,Q�WKLV�SURFHVV��WKH�&-(8�SOD\V�D�VLJQL¿FDQW�UROH�
because the Court of Justice has the interpretative monopoly of EU law.119 Furthermore, it should 
be noted that Sinclair used a broader term of ‘law’ in his examination, which assumes other, less 
114 Sinclair 2017, p. 3., note 6.
115 Ahrens 2019, pp. 269-276.
116 Sinclair 2015, p. 30.
117�7UHDW\�RQ�WKH�)XQFWLRQLQJ�RQ�WKH�(XURSHDQ�8QLRQ��2-�&������������������S����±�����*$��$UW���������
118 Schütze 2012, p. 153.
119 T. Moorhead, 7KH�/HJDO�2UGHU�RI� WKH�(XURSHDQ�8QLRQ��7KH�,QVWLWXWLRQDO�5ROH�RI� WKH�&RXUW�RI�-XVWLFH, Taylor & 
Francis Ltd, New York, 2016.
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formal methods for the expansion of powers.

Fourth, the combined approach of the English School and Sinclair’s ideas could also point out the 
complex role of EU law. As it was shown in section 3.2., law can be considered 1. as a tool for 
power, 2. the detailed regulations and procedural rules for an IO, or 3. even the ideas which come 
from the non-state actors of world society. In the context of the EU, this complex nature of law is 
ZRUWK�H[DPLQLQJ�DV�ZHOO��5HJDUGLQJ�WKH�¿UVW�DVSHFW��LW�LV�QRW�JUHDW�SRZHUV�EXW�UDWKHU�PHPEHU�VWDWH�
FRDOLWLRQV�ZKLFK�KDYH�D�JUHDW�H൵HFW�RQ�WKH�ODZ�RI�WKH�(8�120 Regarding the second aspect, EU insti-
tutions have a wide variety of regulatory powers which are used not only to create obligations for 
states but also to make obligatory rules for their citizens. Considering the third aspect, the EU has 
D�YHU\�GHYHORSHG�ZRUOG�VRFLHW\��ZKLFK�LQÀXHQFHV�WKH�ZRUN�RI�WKH�(8�WKURXJK�FLYLO�RUJDQL]DWLRQV�
and other ways. A good example for this is the citizens’ initiative, which enables European citizens 
to call on the Commission to make a legislative proposal. Once an initiative gathers a million sig-
natures, the Commission decides on what follow-up action to take.121

5. Conclusion

The purpose of this study was to create a theoretical framework for the law of IGOs and to apply 
WKDW�IUDPHZRUN�H൵HFWLYHO\��'XULQJ�WKLV�DQDO\VLV��,�XVHG�VRXUFHV�IURP�,5��HVSHFLDOO\�WKRVH�UHODWHG�WR�
WKH�(QJOLVK�6FKRRO��$V�D�VHFRQG�FRPSRQHQW��,�UHOLHG�RQ�6LQFODLU¶V�,/�UHVHDUFK�WR�¿OO�WKH�KROHV�LQ�WKH�
DSSURDFK�RI�WKH�(QJOLVK�6FKRRO��$OWKRXJK�WKHVH�FRQFHSWV�KDYH�GL൵HUHQW�WKHRUHWLFDO�EDFNJURXQGV��
there are a lot of similarities. The combination of these approaches creates a theoretical synthesis 
which helps to examine the law of IGOs in its complexity. Furthermore, this approach is not only 
applicable in the cases of universal IGOs but also for regional IGOs. Even though the European 
Union is not a simple intergovernmental organization, its similarity to other IGOs makes the appli-
cability of this theoretical framework possible. This is in my view especially true for the expansion 
RI�SRZHUV�DQG�µFRPSHWHQFH�FUHHS¶�LQ�WKH�(8��$V�,�VHH��WKHVH�TXHVWLRQV�KDYH�VLJQL¿FDQW�LPSRUWDQFH�
LQ�XQGHUVWDQGLQJ�WKH�(XURSHDQ�8QLRQ��LWV�ODZ�DQG�WKHLU�UROHV��7KH�FRPELQDWLRQ�RI�WKH�¿HOGV�RI�,5�
and law could make it happen.

120 Diez & Manners & Whitman 2011, pp. 123-134.
121 Art. 24 TFEU


