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I came in here for an argument! The German Federal Constitutional Court’s
ruling on the PSPP programme and the authority of EU law

The judicial dialogue between the Bundesverfassungsgericht and the Court of Justice of the EU
revolving around questions of constitutional identity has taken a new turn at an already very dif-
ficult time for Europe. On 5 May 2020, the Federal Constitutional Court of Germany (BVerfG)
ruled that the Public Sector Purchase Programme (PSPP) of the European Central Bank (ECB) was
contrary to the German Federal Constitution, the Grundgesetz.! The PSPP is, in simplified terms, a
so-called quantitative easing programme involving the purchase of euro-denominated marketable
debt securities issued by central governments of Eurozone Member States?, a measure of substan-
tial significance spinning out of ECB responses to the European sovereign debt crisis — it is in fact
seen as the most important measure.?

If this weren’t enough, what makes this ruling even more noteworthy is that it was passed following
a preliminary ruling by the Court of Justice of the EU requested by the BVerfG in the course of
the same national constitutional complaint procedure. The questions related essentially to whether
the relevant decisions of the ECB amounted to u/tra vires acts and were infringing German consti-
tutional identity. In its Weiss preliminary ruling delivered in December 2018, the Court of Justice
upheld the validity of the ECB decisions*; the Court inter alia conducted a proportionality analysis
(in line with its previous findings in Gauweiler®) and found that Decision 2015/774 did not run
counter to the proportionality principle.®

Yet in its 2020 judgment, the BVerfG found that the ECB measures did infringe the principle of
conferral and the delimitation of competences between the EU and its Member States, and were
thus ultra vires: in essence, the deciding issue was whether the PSPP could be seen as a monetary
policy measure or a measure of economic policy — and as the ECB’s competences related only to
monetary policy, economic policy measures should be seen as falling outside the competence of
the EU’s central bank.” The BVerfG held that if the distinction between monetary policy and eco-
nomic policy is to be made on the basis of the proportionality principle, then the effects of the ECB
measures in question, i.e. the PSPP scheme (which may very well have economic effects) should be
taken into account when assessing proportionality.® It is at this point that the BVerfG becomes rath-
er critical in its ruling and frankly dismisses the proportionality analysis conducted by the CJEU
in Weiss as unsatisfactory and “meaningless” for the attainment of the purpose (i.e. the abovemen-
tioned distinction) that it was apparently meant to serve.’ The BVerfG stated that the CJEU afforded
the ECB way too broad discretion and at the same time did not provide the standard of review that
would have been necessary, thus by not scrutinizing this competence issue sufficiently, the CJEU
authorised the ECB “to pursue its own economic policy agenda.” This lead the German court to
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the conclusion that the CJEU “acted ultra vires, which is why, in that respect, its Judgment has no
binding force in Germany.”"® The Federal Constitutional Court proclaimed that no German state
organ — including the Bundesbank — may participate in the development or implementation of u/tra
vires acts such as the PSPP."

Much has been said in recent years about judicial dialogue and judicial comity (or the lack thereof)
between national constitutional or supreme courts and the Court of Justice in the context of consti-
tutional identity and ultra vires review. The interpretation of what constitutional identity actually
means (or even what it should precisely be called) is itself debated.!> Neither primacy over national
constitutions, nor the relationship between the Court of Justice and national constitutional courts
are clear cut issues, and this is certainly not the first sing of conflict — see, for recent examples the
Dansk Industri"® and Landtova'* sagas."

Even though the reference in the title of this editorial comment to the classic Monty Python sketch
attempted to strike a humorous note regarding the back-and-forth between the BVerfG and the
CJEU, the consequences of the judgment may be all the more serious. Firstly, in a theoretical
sense: together with direct effect, the primacy of EU law over national law is an essential founda-
tional concept of the EU’s autonomous legal order, and the same goes for the CJEU’s exclusive
jurisdiction regarding the validity of EU law. (One could also say that these are core elements of
the constitutional identity of the EU itself.) The professional authority of the BVerfG is also of rel-
evance here: already before, constitutional courts have taken note of and even referred to BVerfG
jurisprudence on the relationship between EU law and national constitutions in the identity review
context.'® It is not hard to see why such judgments undermine the autonomy of the EU legal order.
Secondly, in a practical and economic sense, the judgment could very well disrupt the PSSP pro-
gramme — and what is more it comes at the time of a global Covid-19 pandemic to which the ECB
has among other things responded with a rather similar initiative, the Pandemic Emergency Pur-
chase Programme (PEPP).!” Although her the BVerfG itself stated in its communiqué that the ruling
did not pertain to the PEPP'®, it is difficult to imagine that the same challenge will not potentially
be brought against that measure."”

There is nevertheless a possible escape route built into the bastion of constitutional identity in
the BVerfG ruling: the German court has determined a provisional period of no more than three
months, during which the European Central Bank could adopt ‘a new decision that demonstrates
in a comprehensible and substantiated manner that the monetary policy objectives pursued by
the ECB are not disproportionate to the economic and fiscal policy effects resulting from the pro-
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gramme.”? This is not uncontroversial either as thereby the BVerfG intends to lay down rules for a
decidedly independent and decidedly EU-level institution, one which operates on the legal basis of
EU law — which in turn can only be judicially reviewed by the CJEU. In this light, the suggestion
that the German Government and the Bundestag are to influence the ECB (granted, only to conduct
a thorough proportionality analysis) is also somewhat perplexing®', even if the BVerfG reassures
all that this does not conflict with said independence.

Following the German decision, the CJEU issued a rather succinct press release recounting in no
uncertain terms the binding nature of its preliminary rulings and the pivotal role that they play in
the uniform interpretation and application of EU law, but — understandably — without any further
comment or evaluation.”

It has been suggested that the constitutional identity clause in Art. 4(2) TEU may be utilized to re-
conceptualise the relationship between EU law and domestic constitutional law, paving the way to
a more nuanced interpretation of the relationship between EU law and national constitutional law,
going beyond the absolute primacy doctrine applied by the CJEU.* Perhaps this BVerfG ruling —
which will no doubt become one of the most analysed judgments in the field of European Union
law — signals among other things a need for the CJEU to engage in a more elaborate interpretation
of the identity clause and its effects and limits. Of course, that will only be of any use if the other
actors in the judicial dialogue do not feel the need to necessarily take up a contrary position.

[Agoston Mohay]
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