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Szerkesztdi eldszo

ELGSzO

A valtozas mostanra életink mindennapi része lett, talin mar inkabb a valtozas
sebessége és iranyai, mintsem folyamatos jelenléte adja a gondolkodas és igy a
tudomanyos vizsgaldédas egyik mozgatérugdijat.

Erre a valtozasra val6 reflexi6 mostanra nemcsak a lapszimban
megjelentetett tanulmanyokban jelenik meg, hanem szerkesztéségink munkajaban
is megmutatkozik. Ez az els6 olyan szamunk, amelynek kiadasat mar tobbségében
kulfoldi szakértSkkel kibévilé nemzetkozi szerkesztébizottsaggal hoztuk létre. ol
megmutatkozik ez a valtozas lapszamunk szerz6i garddjaban is, s az elkészilt
cikkekben is — a folydiratban megjelené kézirat t6bbsége idegen nyelven kertl
kozlésre, mert ilyen formdban Dbiztosithaté a tanulmanyokban vizsgalt
témakorokben a megfelel tudomanyos diskurzus, s a szerz8k koézott is markansan
megjelennek immar a kilfoldi kutatok.

Ett6l az évtdl fogva, folytatva folydiratunk szakmai munkdjanak épitését, a
Pécsi Tudomanyegyetem belsé tudomanyos palyazatinak timogatasaval tovabbi
fejlesztéseket valésitottunk meg: folydiratunk, Gj, minden szakmai igényt kielégité
honlapra koltozott, tartalmai, feliiletei magyar nyelv mellett immar teljes egészében
angol nyelven elérhetéek, és folyamatosan bévitjiik azon hazai és nemzetkézi
szakmai adatbazisok, indexek korét, ahova a folyéiratunkban kézolt irasok eljutnak.
Izgalommal tekinthetiink hat a jévébe, amelynek 4j kihivasaihoz Szerzéink {rasai
kivalé ,,atjelzéket” biztositanak.

A Kiadé nevében ezuton is koészoném  Szerzdink igyekezetét, a
Szerkesztébizottsag tagjainak és a lektoroknak a felkérések elfogadasat és dldozatos
munkdjukat. Kilon koszonet illeti a Dél-dunantdli Regionalis Koényvtar és
Tudaskézpont munkatarsait, akik oly sok tekintetben nyudjtanak segitséget
folyoiratunk megjelentetéséhez.

J6 szakmai ,,meritkezést” kivainok minden Olvasénak!

Dr. Hobmann Baldzs
flszerkesztid
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Editorial foreword

FOREWORD

Change is now an everyday part of our lives, and perhaps it is the speed and
direction of change, rather than its constant presence, that is the driving force
behind our thinking and thus scientific inquiry.

Reflection on this change is now reflected not only in the papers published
in this issue, but also in the work of our editorial team. This is the first issue to be
published with an international editorial board, now largely made up of foreign
experts. This change is also reflected in the authors of the journal and in the articles
published - most of the manuscripts are published in a foreign language to ensure a
proper scientific discourse on the topics covered in the studies, and the authors now
also cleatly include international scholars.

From this year onwards, continuing to build up the professional work of our
journal, we have implemented further developments with the support of the internal
scientific tender of the University of Pécs: our journal has moved to a new website
that meets all professional expectations, its content and interfaces are now available
in Hungarian and English, and we are continuously expanding the range of
Hungarian and international professional databases and indexes which include the
articles published in our journal. Also this year, our Editorial team has been
expanded with the arrival of a permanent linguistic supervisor. We can therefore
look forwatd to the future with excitement, and our authors' writings provide
excellent "signposts” for the new challenges ahead.

I would like to take this opportunity to thank, on behalf of the Publisher,
our authors for their efforts, the members of the Editorial Board and the reviewers
for their acceptance of our invitation and their dedicated work. Special thanks are
due to the staff of the South Transdanubian Regional Library and Knowledge
Centre, who assist us in so many ways in the publication of our journal.

I wish all readers a good professional "immersion"!

Dr. Baldzs Hobmann
Editor-in-Chief
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ABSTRACT

Water availability is crucial to every nation’s capital. The appointment of
Indonesia’s new capital through Indonesian Law No. 3 of 2022 poses concerns
regarding the aquifer crisis as Nusantara is located on top of medium- to low-
productivity aquifers. The shift of the capital would entail groundwater resource
utilization, which poses huge aquifer crisis risks. In contrast, Singapore, a city-state
with limited aquifers, sufficiently mitigated the aquifer crisis due to its water
management policy that could accommodate its citizens’ water demands. In this
paper, the authors conducted a comparative analysis of Singapore’s water
management policies to provide recommendations on the shift of Indonesia’s
capital to fulfill water demands and mitigate the aquifer crisis. Using a normative
approach, this paper portrays the lessons that can be taken from Singapore in
ensuring water availability amidst its limited water resources and high demand of
water.

KEYWORDS
Nusantara, Water Availability, Water Management, Groundwater, Aquifer Crisis.
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Problems and 1.essons Learned from Singapore

I. Introduction

Law No. 3 of 2022 on the New Capital marks Indonesia’s decision to move its
capital from Jakarta to Nusantara, Kalimantan.! From an urban science
perspective, it seems logical to move Indonesia’s capital as Jakarta is currently
packed. The location also seems strategic as Kalimantan has a relatively low
seismic activity, making it less prone to earthquakes.? However, keeping in mind
the existing problems in Nusantara’s location which affect its aquifer resources,
i.e., deforestation and peat problems,’® the following question arises: Will the shift
of Indonesia’s capital harm Nusantara’s aquifer resources?

Aquifer resources and groundwater are vital in the development of cities
and countries as they determine whether or not industrial and agricultural activities
would be able to develop,* and as numerous regions rely on groundwater as the
main source to fulfill water demands.> Recognizing such importance along with
the water demands, aquifer resources are prone to overexploitation, which may
result in problems starting from the decline of groundwater levels, land
subsidence, and even the deterioration of aquifer resources. Undoubtedly, the
aforementioned possible problems are threatening to communities and economic
growth, especially in capital cities. As such, aquifer resources sustainability in
capital cities should become a striking concern towards governments especially
noting the importance of ensuring a harmonious balance between development
and environmental preservation.

Despite the Mahakam River in East Kalimantan being resourceful with its
ability to discharge 3,000 liters of water pet second for 2.88 million people,’

! Indonesian Law No. 3 Year 2022 on New Capital.

2 Tim Pusat Studi Gempa Nasional: Peta Sumber dan Bahaya Gempa Indonesia Tabun 2017. Indonesia,
Badan Penelitian dan Pengembangan Kementerian Pekerjaan Umum dan Perumahan Rakyat, 2017.
ISBN: 978-602-5489-01-3, p. 78.

3 Theresia, Sthombing, R. M. — Simanungkalit, F: The Impact of Indonesia Capital Relocation to
Kalimantan Peatland Restoration. Sociae Polites, 21(2), 2020, p. 234.
https://doi.org/10.33541 /sp.v21i3.2262.

4 Uc-Castillo, J. L., et al.: A systematic review and meta-analysis of groundwater level forecasting with
machine learning techniques: Current status and future directions. Environmental Modelling & Software,
168, 2023. https://doi.org/10.1016/j.envsoft.2023.10578.

5 Malmir, M., et al: Integrated groundwater management using a comprehensive conceptual
framework. Journal of Hydrology, 605, 2022. https://doi.org/10.1016/j.jhydrol.2021.127363.

¢ Van, C. P, Brye, B. — Deleersnijder, E., Hoitink, A. J. F., Sassi, M., Spinewine, B., Hidayat, H.,
Soarez-Frazio, S. Simulations of the flow in the Mahakam river—lake—delta system, Indonesia.
Envi tal Fluid Mechanics, 16, 2016, p. 607. https://doi.org/10.1007/s10652-016-9445-4.
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Nusantara’s location does not have plenty of watet” nor aquifer resources.®
Contrastingly, Singapore, a city-state 175 times smaller than the size of East
Kalimantan, also faces challenges in ensuring water availability due to its densely
populated area and limited aquifers.’ If Singapore is unable to prevent
groundwater exploitation, the aquifer crisis is a situation waiting to happen.
Therefore, the government has taken efforts to ameliorate the water management
system, allowing Singapore to receive the Stockholm Water Industry Award in
2007. Efforts to enhance water security and ensure water self-sufficiency include
the promotion of sustainable and water efficient practices, the usage of advanced
technologies to ensure water availability as well as monitor aquifer resources, and
effective urban planning to prevent aquifer-related issues from occurring.'?

By observing measures adopted by Singapore in ensuring water availability
and reducing aquifer resources exploitation, this paper aims to provide insightful
solutions from Singapore's water management policies to the possible aquifer
crisis flowing from the shift of Indonesia’s capital. The authors aim to answer two
main research questions. First, how will the shift of the capital city from Jakarta to
Nusantara pose threats related to the aquifer crisis? Second, what lessons can be
taken by the Indonesian government from Singapore to reduce aquifer crisis risks?
Ultimately, these questions will pave a strategic pathway for Indonesia to mitigate
an aquifer crisis through proactive and innovative water management approaches
in its new capital city.

To address the posed inquiries listed above, this research employs a
normative legal research approach, which includes dissecting normative
standpoints of policies to provide recommendations, as well as a comparative

T A tale of two cities: why Indonesia is planning a new capital on Borneo — and abandoning Jakarta. The
Conversation, 2022. https://theconversation.com/a-tale-of-two-cities-why-indonesia-is-planning-a-
new-capital-on-borneo-and-abandoning-jakarta-podcast-181134 (2023.08.21); Nusantara is set to be the
new capital of Indonesia, but what will happen to Jakarta?. ABC, 2022. https://www.abc.net.au/news/2022-
01-30 i en-to-jakarta-when-indonesia-builds-a-new-capital /100784566 (2023.08.21).
8 Herlambang, A: Estimation of Groundwater Potential of Penajam Region to Support the Need for
Clean Waterin IKN Penajam East Kalimantan. Jurnal Sains dan Teknologi Mitigasi Bencana, 16(2), 2022, p.
9.
? Gordon, J.: On the Road to Independence: The Case of Water Management in Singapore. Ecological
Urbanism, 11.308, 2014, p. 1.
10 Octastefani, T. — Kusuma, B. M. A.: Water Governance of Singapore in Achieving Sustainable Water
Secutity. Jurnal Pembangunan dan Alam Lestari, 7(1), 2016, pp. 1-10; Water Policy in Singapore. Lee Kuan
Yew  School  of  Public  Policy, National  University = of  Singapore,  2017.
s:/ /lkyspp.nus.edu.sg/gia/article/water-policy-in-singapore (2023.08.21).
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approach between Singaporean and Indonesian laws. The authors refer to primary
sources including Indonesian and Singaporean laws, secondary sources such as
law, geography, and geology journals, articles, and textbooks, as well as tertiary

sources by resorting to online libraries.

II. Analysis

Nusantara is located on top of medium- to low-productivity aquifers.!! Not only
are Nusantara's aquifers limited, but the scarce groundwater might not cater the
needs of a capital city. Expected activities carried out in a capital entail huge water
demands, and the excessive withdrawal of groundwater may affect aquifer levels.
Thus, Nusantara is prone to risks of an aquifer crisis as evidenced by Jakarta’s
depletion of aquifer resources'? stemming from the overpumping of
groundwater.!3 Such risks raise the potential of land subsidence, sinkholes, and
cracks in buildings,'* and threaten the biodiversity of groundwater-dependent
ecosystems. !

The urgency to address issues of an aquifer crisis is also due to the
existence of the UN Sustainable Development Goals (“SDGs”), whereas a
number of these SDGs are closely linked to groundwater exploitation. Among
others, the following are the relevant SDGs in this issue: SDG 6 on clean water
and sanitation; SDG 12 on responsible consumption and production; SDG 13 on
climate action; and SDG 15 on life on land, which includes reversing land
degradation.!¢ Such is further highlichted under the 2030 Agenda for Sustainable

Development, which promotes the sustainable use of natural resources as well as

1 Herlambang, 2022, gp. cit, pp. 9-10.

12 Agustin, A. — Zulkhoiri, A. — Putra, R. D. — Irawan, D. E.: A Review of Groundwater Issues in
Jakarta [Conference presentation|. 43rd LAH (International Association of Hydrogeologists Congress, Montpellier,
France, 2016.

13 Onodera, S., et al.: Effects of intensive urbanization on the intrusion of shallow groundwater into
deep groundwater: Examples from Bangkok and Jakarta. Science of the Total Environment, 404(2-3), 2008,
pp. 401-410. https: d()i.org 10.1016/j.scitotenv.2008.08.003.

14 Khanlari, G., et al.: The effect of groundwater overexploitation on land subsidence and sinkhole
occurrences, West of Iran. Quarterly Journal of Engineering Geology and Hydrogeology, 45(4), 2012, pp. 447-
456. https://doi.org/10.1144/qjegh2010-069

15 Devitt, T. J. — Wright, A. M. — Cannatella, D. C. — Hillis, D. M.: Species delimitation in endangered
groundwater salamanders: Implications for aquifer management and biodiversity conservation.
Proceedings of the National Academy of Sciences, 116(7), 2019 https://doi.org/10.1073/pnas.181501411.

16 United Nations Department of FEconomic and Social Affairs: The 17 Goals. 2023.
https://sdgs.un.org/goals (2023.08.21).
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the protection and restoration of water resources including aquifers.!” As in
numerous instances, Indonesia and Singapore have expressed their commitment
to support the SDGs,!® and the search for ways to further develop Indonesia’s
water management system will help the nation in accomplishing its SDGs-related
targets, subsequently allowing more Indonesian citizens to enjoy the benefit of
sustainable water resources use.

Recognizing the need to search for alternatives to groundwater in fulfilling
Indonesia’s water demands whilst taking into account the relevant SDGs above,
the authors would like to analyze Singapore’s ability to fulfill its water demands.
Despite Singapore’s densely populated area, the considerable water demand, along
with the limited aquifer resources that the country has, Singapore has skillfully
established a considerably successful water management system whilst ensuring

the sustainability of water resources.

1. Singapore’s Practice in Fulfilling Water Demands

In Singapore, the Public Utilities Board (“PUB”) under the Ministry of
Sustainability and the Environment of the Government of Singapore is mainly
responsible to oversee the hydrologic cycle of the country. Presently, the
Singaporean government relies on 4 sources to ensure water availability named the
“Four National Taps of Singapore”, which is meticulously overseen by the PUB.°
This approach allows the blend of imported water, local catchment water, highly

7 Unlted Natlons Tmmforqu onr World: The 2030 Agmda Sor Sustainable Deve/opmenl 2015
7 1 K S

able%Z( DE\ elonmem%ZO\\ eb. r)df (2023.08. 21)

18 Singapore Ministry of Foreign Affairs: Sustainab Devell . 2023.
https://www.mfa.gov.sg/SINGAPORES-FOREIGN-POLICY/International-Issues/Sustainable-
Singapore Ministry of Foreign Affairs:

Development#:~:text=Singapore%20supports%20the%202030%20 Agenda,and %20achieve%20the %o
20SDGs%20¢globally (2023.10.04); The Jakarta Post: Indonesia aims to increase SDG achievement throngh
cross-country partnerships. 2023. https://www.thejakartapost.com/business/2023/07/11/indonesia-aims-
to-increase-sdg-achievement-through-cross-country-partnerships.html (2023.08.21); Kagda, S.: Indonesia
lannches — investor  map  on  sustainable  development  goals.  The  Business Times,  2022.
s:/ /www.businesstimes.com.sg/international /asean-business/indonesia-launches-investor-map-
sustainable-development-goals (2023.08.21).

19 Chua, L. — Eikass, H. S.: The Four National Taps of Singapore: A Holistic Approach to Water
Resources Management from Drainage to Drinking Water. Journal of Water Management Modeling, 22,
2014, pp. 1-3. https://doi.org/10.14796 /JWMM.C375.
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purified reclaimed water, as well as desalinated water to meet the country's water

demands.

1.1. Water imported from Johor, Malaysia

Since Singapore’s independence, the country has primarily relied on water supplied
by Johor, Malaysia, which is in accordance with a bilateral agreement extending to
2061.29 Back in 2015, it was recorded that the imported water from Johor,
Malaysia met about 40% of Singapore’s water demands.?! To date, Singapore still
relies on water imported from Malaysia, but the country is obligated to provide
Malaysia with daily supply of treated water amounting to up to 2% of the water
that is imported to Singapore.?? Although the agreement is effective until 2061, the
Singaporean government aims to reduce the amount of import water supplied
from Malaysia.?? Regardless, Singapore’s goal is to avoid being dependent on
external water sources such as from Malaysia and enhance its technologies to

make the country water self-sufficient.?*

1.2. Raimwater harvesting through local catchments and reservoirs

In regards to rainwater harvesting, Singapore has utilized a substantial amount of
its land — which is around two-thirds of Singapore's land — and created a network
of canals that are able to capture rainwater. The rainwater is then stored in
reservoirs throughout the country;?> this effort creates water supply whilst also
controlling floods.?® The Singaporean government aims to increase the area of
land that will be able to capture rainwater up to 90% by the year 2060 whilst
ensuring that the water quality is maintained.?” In maximizing rainwatet harvesting,

the Singapore PUB has resorted to numerous initiatives, such as the installation of

20 Lafforgue, M. — Lenouvel, V.: Closing the urban water loop: lessons from Singapore and Windhoek.
Environmental Science Water Research & Technology, 1(5), 2015, pp- 624.
https://doi.org/10.1039/c5ew00056d.

24 Ibid.

22 Ministry of Foreign Affairs, Singapore: Water Agreements.. https://www.mfa.gov.sg/SINGAPORES-
FOREIGN-POLICY /Key-Issues/Water-

Agreements#:~:text=Yes.,the%020water%20supplied %020t0%20Singapore (2023.08.21).

] afforgue, 2015, op. cit. pp. 622-631.
2 Chua, 214, gp. cit., p. 3.

25 Ibid.

26 Hindiyeh, M. Y. — Matouq, M. — Eslaiman, S.: Raimwater Harvesting Policy Issues in the MENA Region:
Lessons Learned, Challenges, and Sustainable R dations in  Handl of Water Harvesting and
Consearvation. United Kingdom, John Wiley & Sons, Inc, 2020, p. 18.

27 1bid.
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raingardens, stormwater planters, which can be seen around Singapore's shopping
areas, pervious pavements, which can be seen in most Singaporean public housing

and parking lots, floating wetlands, constructed wetlands, as well as green roofs.?

1.3. Reclaimed water

Singapore’s prominent water recycling technology which is produced by the PUB
is known as NEWater; the technology essentially converts water from urban
sewage treatment plants to high-grade clean reclaimed water.? In attaining the
final results of NEWater, the technology utilizes a 3-step purification process
consisting of microfiltration, reverse osmosis, and ultraviolet disinfection.’
Commonly, clean water from NEWater is used for industrial purposes by various
industries and for the purpose of air conditioning cooling in commercial
buildings.?! Such technology undoubtedly plays a major role in conserving water,
understanding that industries and commercial buildings entail a huge demand of
water.

The PUB has ensured that the quality of water produced under NEWater
has been approved by the World Health Organization and the United States
Environmental Protection Agency as safe to be consumed as drinking water.3?
Moreover, NEWater has been predominantly used to replace portable water in
the industrial processing sector.>® Accordingly, most recent studies reflect that
NEWater is able to provide for 30% of Singapore's water demands and that the
Singaporean government is expecting that NEWater will be able to meet 50% of
Singapore's water demand by 2060.3* It is to be noted, however, that the primary

28 Chua, 214, op. cit., pp. 4-6.

2 Bai, Y., et. al.: Long-term performance and economic evaluation of full-scale MF and RO process —
A case study of the changi NEWater Project Phase 2 in Singapore. Water Cycle, 1, 2020.
https://doi.org/10.1016 /i.watcye.2020.09.001.

0T bid.

31 NEWater in Singapore Fact Sheet. Hong Kong Research Office Legislative Council Secretariat, 2016).
https://www.legco.gov.hk/research-publications /english /151 6fsc22-newatet-in-singapore-20160226-
e.pdf

2 Singapore Public Utlides Board (PUB): PUB Innovation Magazine Isswe 12. 2022.
https://www.pub.gov.sg/Documents /PUBInnovationMagazinelssuel2 11042022.pdf (2023.08.19).
33 Chua, 214, gp. cit., p. 3.

34 Ihid.
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concern surrounding NEWater is the fact that this process entails high energy

consumption.®

1.4. Seawater desalination

In the 1970s, the Singapore Water Plan highlighted advanced technologies,
allowing the PUB to look into both seawater desalination technologies and the
previously elaborated water recycling technologies; both technologies are currently
relied on in ensuring Singapore’s water availability. Regardless, Singapore currently
has 5 desalination plants, namely SingSpring Desalination Plant, Tuas South
Desalination Plant, Tuas Desalination Plant, Marina East Desalination Plant, and
Jurong Island Desalination Plant.3¢ By 2060, the Singaporean government expects
that desalinated water will be able to provide Singapore with 30% of its water
demand.’’

Regardless of seawater desalination technologies’ ability to aid in fulfilling
water demands, similar to NEWater, such technologies have been considered to
be costly. Accordingly, numerous countries have considered seawater desalination
technologies as the last resort to fulfill water demands.?® Furthermore, the PUB
considered desalinated water as the water source consuming the most energy out
of all Four National Taps of Singapore.*® Therefore, the PUB has worked with
numerous industry partners to develop new water desalination technologies which
require less energy consumption to reduce production costs.’ Such effort is
exemplified by the PUB’s grant to a technology firm named DuPont to research
on how certain technologies can be implemented into seawater desalination

processes in allowing the process to be more energy efficient.*!

3 Lafforgue, op. cit., p. 628.
36 Singapore Public Utilities Board (PUB) Desalinated Water.

Water  Management — Facility., 2021.

(2023.08.21).

3% Chua, 214, op. cit., p. 3.

3 Hong Kong Research Publications of the Legislative Council Secretariat: Seawater Desalination in
Singapore., 2016. https://www.legco.gov.hk/rese ublications/english/1516fsc21-seawater-
desalination-in-singapore-20160226-¢. pd (2023.08.21).

40 bid.

41 Smart Energv International: Singapore Invests In Energy-Efficient Water Desalination. https://swww.smart-

//singapores-invests-in-energy-efficient-water-desalination/ (2023.08.21).
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2. Singapore’s Practice in Minimizing Risks of Endangering Aquifer
Resources

Acknowledging Singapore’s high water demand and its limited aquifers, the
authors also looked into Singapore’s water management policies. In responding to
these challenges, Singapore has adopted a proactive approach by revising its legal
framework to promote the importance of water conservation. As mentioned in the
previous section, the PUB was given the pivotal authority to control Singapore's
water management.

Singapore has set an ambitious goal for the near future: by 2030, the
Singaporean government aims to reduce its water demands to 130 litres per person
per day.*? Singapore’s commitment is in particular noteworthy provided that as of
2021, each individual consumed approximately 158 litres of water daily.*> The city-
state also focused on the following measures,* collectively contributing in
minimizing the risk of endangering Singapore’s aquifer resources:

2.1. Water Pricing

The Singaporean government has introduced incentive-based water billings, which
requites investing in water meters,*> taxes,* and periodic water price revisions. By
combining these efforts, Singapore has not only encouraged responsible water
consumption but also provides a sustainable framework to support water
infrastructure development and conservation efforts through water pricing.
Singapore’s water pricing in citizens’ monthly water bill consists of the following

components:*’

42 Singapore Public Utilities Board (PUB): Saze Water. https://www.pub.gov.sg/savewater (2023.08.21).
43 The Straits Times: Bﬂdget Delmte Daz/y mnmmplzon 0f water rose again in 2021 to reach 158 /ztmr per capita.
S S s/budget-debate-daily-cons .

rose-again-in- 2)21 -to- reqch 158- l]tr€§ per-
capita#t:~:text=SINGAPORE%20%2D%20Household%20watetr%20consumption%20is lowest%620si
nce%202015's%20151%20litres (2023.08.21).

44 PricewaterhouseCoopers: Singapore Water M. Fi
https://www.gfdrr.org/sites /default/files/D3 CaseStudy14 PwC WB Water Sector in Singapore
20160709.0riginal. 1531383095.pdf (2023.08.21).

4 Lafforgue, op. cit., p. 628.

6 Singapore Goods and Services Tax Act 1993 Rev. Ed. 2020.

47 Sanlath, C. & Masila, N. M.: Water demand management: What lessons can be learned from
Singapore’s water conservation policy?. Water Utility Journal, 26(1), 2020, pp. 1-8.
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a.  Water tariff: Imposed in association with the costs incurred in the different
stages of water production, namely the collection of rainwater, the
treatment of raw water, as well as the distribution of water to citizens
through water pipelines.*® Water tariffs are charged according to citizen’s
water usage volume.®

b. Water conservation tax: Imposed in association with the conservation of
water by reflecting the water scarcity value.>

c.  Waterborne fee: Imposed in association with costs utilized to treat and
maintain water.’! Similar to water tariff, a waterborne fee is charged
according to citizens’ water usage volume.

From the above components, the water conservation tax was introduced in
the 1990s along with Singapore’s major revision of water price. Years after, the
Singaporean government increased the water price in 2017 by 30%, which was the
first revision of water price after 17 years. The water pricing revision successfully
lowered household water consumption in the following year by 5 litres per capita
from 148 litres per capita to 143 litres per capita.>?

2.2. Water Conservation

The Singaporean government has adopted numerous water conservation policies
aimed at cutting down excessive water waste and the flow of water.> This
commitment is reflected by the implementation of various measures as stated
below that are designed to tackle water inefficiency and encourage responsible
water consumption:

2.2.1.  Water Efficiency Labelling Scheme
The Water Efficiency Labelling Scheme is a grading system which indicates a
product’s water efficiency level.>* Products that are covered by the Water

Efficiency Labelling Scheme include taps, dual-flush low capacity flushing cisterns,

A Singapore Public Utilities Board (PUB): Water Price.
https://www.pub.gov.sg/watersupply/waterprice (2023.08.21).

49 Tbid.

50 Sanlath, gp. cit., pp. 1-8.

51 Tbid.

52 PricewaterhouseCoopers, op. cit.

53 1bid.

5 Singapore Public Utilities Board (PUB): _About Water Efficiency Labelling Scheme (WELS).
https://www.pub.gov.sg/wels/about (2023.08.21).
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washing machines, dishwashers, urinal flush valves,>® and many more other
products which involve the utilization of water. According to this scheme,
suppliers and retailers must first comply with existing requirements set by the PUB
— in particular to gain water efficiency labels — before advertising, displaying, and
selling their products in Singapore.>®

Essentially, the Water Efficiency Labelling Scheme was established in 2006
to promote water conservation by the reduction of water consumption as
Singaporean citizens are aware of whether or not products are water efficient. This
measure also encourages vendors to produce products that are more water
efficient, as this would affect whether or not Singaporean citizens would prefer
putchasing such products.’” In consequence, Singapotrean citizens can make an
informed choice when purchasing products that are subject to the Water
Efficiency Labelling Scheme.

2.2.2.  Water Efficiency Management Plan

Under the same goal to measure water efficiency, Singapore also adopted the
Water Efficiency Management Plan which has been applicable since 1 January
2015. Essentially, large water users with at least 60,000 cubic metres’ water
consumption are required to notify the PUB. Large water users are not only
required to notify the PUB, but they atre also subjected to requitements to install
private water meters to track their water usage as well as submit their Water
Efficiency Management Plans annually to the PUB.3® These measutes atre carried
out as an attempt to provide Singaporean citizens that fall under the category of

large water users information regarding water usage within their premises as well

3 Singapore Public Utilities Board (PUB): WELS Reguirement.
S: .sg/Documents/WELS Requirement.pdf (2023.08.21).

5% Singapore  Accreditation  Council: WELS  Guidebook. ~ 2018.  https://www.sac-

accreditation.gov.sg/files /documents /management-system-and-products-certification/ WELS-

Guidebook-(4-May-18).pdf (2023.08.21), p. 1.

57 WELS Guidebook, p. cit., p. 1.

58 . Singapore Public Utilities Board (PUB): Simple Guide and Frequently Asked Questions of Water Efficiency

Management Plan.

https://www.pub.gov.sg/Documents/Simple%020Guide%20and%20Frequently%20Asked %20Questi

0ns%200f%20Water%20Efficiency%20Management%20Plan%20(PDF).pdf (2023.08.11).
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as identify specific ways in which water consumption can be reduced and water
efficiency can be increased.”

Although the Water Efficiency Management Plan and water efficiency
management practices are regulated under the 2014 Public Utilities (Water Supply)
Regulations,® the Water Efficiency Management Plan may be deemed to give
large water users and companies an additional task to submit such plans.
Accordingly, the PUB provides ways to support companies for compliance with
the said water efficiency management efforts. The PUB provided and enhanced
incentives for watet recycling and/or the use of alternative water sources under
the Water Efficiency Fund.®!

2.2.3.  Smart Water Meters to Increase Citizens’ Awareness of Water Usage
Behavior

The PUB invests in the water meter installations in households to raise citizens’
awareness of water usage.®? In 2021, the Singapore Power ("SP") Setvices plans on
installing 300.000 smart water meters where the first phase of the smart water
meter programme is aimed to be completed by the year 2023; the initiative is part
of Singapore's national plan to digitalize the water system and allow Singapotrean
citizens to monitor their water usage.> With the smart water measure, users can be
more aware of their water usage behaviour as they can review their hourly and
daily water usage. Accordingly, Singaporean citizens can be more efficient in using
water, which both saves water and money.

2.3. Public Education

Understanding the importance of water conservation, the government conducted
numerous campaigns to inctease public awareness.®* Such measures were
successful as reflected by Singapore’s NEWater winning the UN-Water Best

» Singapore Public Utilities Board (PUB): Management Practices.

60 Smgapore Pubhc Utilities (Water Supply (Amendment No. 2) Regulations 2014, Part IVA.

1 Simple Guide and Frequently Asked Questions of Water Efficiency Management Plan, op. cit.

62 Singapore Public Utilities Act (Chapter 261, Section 72) G.N. No. S 584/2002 Rev. Ed. 2004.

0 The Straits T1rne< First 300, 000 smart water meters in S'pore to be zmta//ed by SP Serwm Sfrom 2022.

spfs@rnccs fmm 2022 (2023 08.21).
64 Tortajada C. — Joshi, Y.K.: Water Demand Management in Singapore: Involving the Public. Water

Resources Management, 27(8), 2013, pp. 2729-2746. https://doi.org/10.1007/s11269-013-0312-5
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Practices Award in 2014 for raising citizens’ awareness.> Among others, the
government educated the younger generations of Singapore by providing
education at schools, provided water saving kits to households, conducted
community campaigns, and granted awards to water efficiency performers.%

Singapore’s PUB has even gone to the extent of introducing water
conservation topics in school curriculums and formal education. Such measures
include the study of water usage behaviors to encourage citizens to save water.
Although public education may not be seen as groundbreaking, Singapore upholds
the belief that by promoting water stewardship or the responsible management of
water, Singaporean citizens will adopt a lifestyle that promotes water
consetvation.®’

3. Status Quo in Indonesia

Upon analyzing the measures implemented in Singapore, it can be seen that
several approaches taken by Singapore have been implemented in Indonesia. In
particular, incentive-based water billings and investment in water meters have been
implemented by the Indonesian government. Under existing Indonesian
regulations, the Indonesian state-owned water utility (Perusabaan Daeralb Air Minum
or “PDAM?”) is under the obligation to replace water meters periodically at least
once every 4 years.® In the case where Indonesian citizens’ water meters are
damaged before the 4-year period has elapsed, it is also still within the PDAM’s
obligation to replace such water meters. The practice, however, reflects that there
are certain cases in which water meters are not immediately replaced after 4 years.
PDAM Surya Sembada in Surabaya and PDAM Perumda in Makassar, for

instance, replaced water meters that had been installed for more than 5 years.®

5 Water  for  Life’ UN-Water  Best  Practices  Award.  United — Nations,  2014.
https://www.un.org/waterforlifedecade /winners2014.shtml (2023.08.21).

¢ PricewaterhouseCoopers, op. cit.

7 Sanlath, C. & Masila, N. M.: Water demand management: What lessons can be learned from
Singapore’s water conservation policy?. Water Utility Journal, 26(1), 2020, p. 4.

8 See for example Regulation of Pontianak No. 4 Year 2009 on PDAM Tirta Khatulistiwa, Regulation
of Bitung No. 9 Year 2012 on PDAM Duasudara Bitung, and Regulation of Mojokerto No. 11 Year
2013 on PDAM Maja Tirta Mojokerto.

0 Official Website of Surabaya City Government: PDAM Surya Sembada Ganti Meter Air Pelanggan
Gratis.  https://www.surabaya.go.id/id /berita/71255/pdam-sutya-sembada-ganti-meter-air-pelanggan-
gratis (2023.08.21); Program Penggantian Meter Serentak. Official Website of PDAM Kota Makassar.

damkotamakassar.co.id/berita/program-penggantian-meter-serentakl (2023.08.21).
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Aside from the government’s efforts to instill water usage behaviour
amongst Indonesian citizens through the installation of water meters to also
ensure that water is not wasted due to pipe leaks, other measures have also been
taken by the government. Most notably, the Indonesian government has also
imposed taxes on both groundwater and clean water provided by the PDAM to
underscore the value of water resources. However, despite the aforementioned
measures, Indonesia can still improve such efforts as resort to water resources
provided by PDAM is still not at its maximum potential. Among others, Indonesia
still faces problems regarding water availability, particulatly in rural areas’™ as well
as poort water quality.”!

The use of advanced technologies can also be seen in Indonesia, i.e.
desalination and water recycling technologies. However, the usage is not as
massive as in Singapore; they are more commonly used by factories in Indonesia.”
Advanced technologies can certainly become an alternative to the usage of
groundwater, minimizing aquifer crisis risks. However, such technologies can be
energy-consuming’® and expensive to build. For instance, the NEWater
technology, a prominent water recycling technology in Singapore, is expensive to
build as it utilizes membrane technology.” In numerous instances, Indonesian
stakeholders, such as the Indonesian Ministry of Social Affairs,”> Freeport

Indonesia,’® and the Provincial Government of Riau Islands,”” have planned to

70 Saparuddin: Rintisan Menuju Kemandirian Air Minum Masyarakat Desa di Sulawesi Tengah. Jurnal
SMARTek, 3(3), 2005, pp. 199-208.

7! Viorence, E. et al: Analisis Tingkat Pencemaran Air PAM di Desa Meurandeh. GRAVITASI Jurnal
Pendidikan Fisika dan Sains, 5(1), 2022, p. 29.

72 See, for example, Indonesia Power Utilizes Desalination Technology for Micro Hydro Power Plant Sources in
North Jakarta. Indonesia Water Portal, 2020. https://www.indonesiawaterportal.com/news/indonesia-
owet-utilizes-desalination-technology-for-micro-hvdro-power-plant-sources-in-north-jakarta.html
(2023.08.21).

73 Lafforgue, 2015, gp. cit., pp. 622-631.

JARNY ingapore s Solution  to Water  Scarcity:  NE Waler Save  The  Water, 2019.

newater/#:~:text=What%20are%20some%20problems%20with,US%624125%20million%20t0%20buil
d (2023.04.20).
75 Kemensos  Siapkan Rencana Desalinasi Air Lant di  Kawasan 3T. Media Indonesia, 2022.

kawasan-3t (2023.08.21).
76 B/afk & Veatch szdzr,éaﬂ FdJ‘Z/ZlﬂJ‘ Desalinasi  Air Lcmt di Iﬂdaﬂma Antara News 2023

mdonesla (2023 08. 22)
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invest in seawater desalination technologies. Desalination and water recycling
technologies may certainly become an alternative source to groundwater as water
recycling promotes water sustainability, but the Indonesian government needs to
further develop a strategic plan in utilizing such technologies remembering how
energy-consuming and costly these technologies are.

Perhaps some of Singapore’s efforts that cannot really be seen in Indonesia
are water conservation measures introduced by the government as well as public
education on water usage behaviors. As previously discussed, Singapore has both
the Water Efficiency Labelling Scheme and Water Efficiency Management Plan,
which aim to increase Singaporean citizens’, business vendors’, and large water
users’ awareness regarding water efficiency. Currently, there are no similar
schemes implemented in Indonesia. On the other hand, when it comes to public
education, Indonesia has actually attempted to incorporate materials regarding
water use efficiency within its formal education curriculum, as reflected by the
Ministry of Education, Culture, Research, and Technology’s efforts.”® However, in
contrast with Singapore, where the PUB is also responsible for conducting water
use efficiency education in schools, Indonesia has no specific governmental body
in charge of educating the public about the specific matter. Moreover, there are
limited public campaigns and education conducted in Indonesia by other
governmental bodies. Indonesia thus has a long way to go in the field of public

education to increase its citizens’ awareness regarding water use.”

III. Conclusion
The shift of the capital city from Jakarta to Nusantara will inevitably mean that
numerous activities — including those that are agricultural or industrial— will be

conducted in the new capital city. Accordingly, whether or not the Indonesian

77 Pemerintah  Berencana  Bangun  Pemyulingan ~ Air  Lant di  Pulan  Bintan. Kompas, 2023.
https://www.kompas.id/baca/nusantara/2023/01/19/pemerintah-berencana-bangun-penyulingan-air-
laut-di-pulau-bintan (2023.08.21).

8 See for example the Indonesian Ministry of Education, Culture, Research, and Technology’s Modul
Belajar Literasi Numerisasi Tingkat SD. Bersama Hadapi Korona - Kementerian Pendidikan, Kebudayaan,
Riset, dan Teknologi Republik Indonesia. https://bersamahadapikorona.kemdikbud.go.id/tingkat-sd-
modul-belajar-literasi-numerisasi/ (2023.08.20).

7 See the importance of awareness-raising measures: Hohmann, B.: The Principles and Fundamental

Requirements of the Transparency on the Public Administrative Proceedings. 1n: P., Suresh (Eds.): Proceedings of

THE IIER. INTERNATIONAL CONFERENCE Dubai, UAE. Dubai, International Institute of
Engineers and Researchers (ILER), 2019, p. 2.
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government will be able to ensure the fulfillment of water demands must be
considered. This is crucial not only to guarantee the availability of water resources
for Indonesian citizens, but also as a means to further demonstrate Indonesia’s
commitment in fulfilling the SDGs, especially SDGs 6, 12, 13, and 15. By
investing in ways to further promote the SDGs, Indonesia can minimize the risk
of an aquifer crisis and contribute to the sustainability of water resources for
subsequent generations of Indonesian citizens.

Despite the availability of aquifers below Nusantara, groundwater
extraction bears promising prospects with issues to resolve. As Nusantara is
located on top of medium- to low-level aquifers,’ due diligence on the
construction of the new capital needs to be conducted by the Indonesian
government to avoid aquifer resources depletion in line with SDGs 6, 12, 13, and
15. Furthermore, the Indonesian government has a paramount role in preventing
groundwater exploitation by not only searching for alternatives to groundwater
but also promoting the responsible use of water.

The multifaceted measures adopted by Singapore minimize aquifer ctisis
risks by reducing water demands, increasing Singaporean citizens’ awareness of the
efficient use of water, as well as searching for alternatives to groundwater.
Nonetheless, Singapore is still exposed to numerous challenges spanning from its
dependence on water imported from Malaysia, as well as the substantial energy
consumption footprint that the utilization of advanced water technologies
possesses.?! Indonesia, on the other hand, is positioned in a manner without
imported-water-related concerns. Accordingly, Indonesia must seize this
opportunity and ensure that existing water management policies are tailored in a
manner that allows the fulfillment of water demands whilst ensuring that aquifer
resources are not harmed, which is in line with the 2030 Agenda for Sustainable
Development.

If Singapore’s water management policy were to be adopted, Indonesia
would have to take into account the challenges that may arise through such
adoption along with the differences in circumstances that exist between Singapore
and Indonesia. Notwithstanding the existence of several of the above measures in
Indonesia, there are still numerous ways to improve the existing Indonesian water

management system to mitigate an aquifer crisis and ensure the sustainable use of

80 Herlambang, 2022, op. cit., pp. 9-10.
81 Gordon, 2014, op. cit., p. 1.
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water resources. Keeping in mind the high energy consumption and costs of
advanced technologies, the authors recommend that the Indonesian government
focus on the efforts listed below.

1. Increasing water efficiency efforts through the government’s policy
Learning from the implementation of the Water Efficiency Labelling Scheme and
the Water Efficiency Management Plan in Singapore, the Indonesian government
may also adopt similar schemes. By adopting schemes similar to the Water
Efficiency Labelling Scheme, Indonesian citizens will be able to make better
choices when purchasing products involving the utilization of water. On the other
hand, by adopting mechanisms that are similar to the Water Efficiency
Management Plan, large water users can enhance their plans regarding water
efficiency. If Indonesia were to implement such measures, whether the program
should be mandatory or voluntary in nature must also be considered.

2. Enhancing rainwater harvesting

As Indonesia has relatively high rain precipitation patterns,? there is a significant
opportunity for the Indonesian government to utilize this abundant resource in
transformative ways. The elevated rain precipitation patterns may be used to
effectively fulfill water demands while simultaneously reducing recourse to
groundwater, subsequently mitigating the possibility of an aquifer crisis. Despite
the numerous rainwater harvesting efforts in Indonesia, these measures can be
further improved by the Indonesian government the way the Singaporean PUB
has been able to utilize two-thirds of its land to capture rainwater.

3. Increasing the public’s awareness and conducting public campaigns

From Singapore, we can learn how the collective effort to promote responsible
management of water has been able to aid the country’s water management
system. Since Indonesia has limited public campaigns and education conducted by
the government, the Indonesian government may consider appointing a
government institution to conduct public education regarding water usage

behaviour; this measure has been proven to be effective as reflected by

82 Rofil, Maryono: Potensi dan Multifungsi Raimmwater Harvesting (Pemanenan Air Hujan) di Sekolah bagi
Infrastruktur Perkotaan. Biology Education Conference Proceeding, 14(1), 2017, p. 247.
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Singapore’s approach in appointing the PUB to educate on such matters even in

schools.

4. Improving the quality and availability of water across the nation

Noting the pressing issue of inadequate access to clean water in rural areas,
Indonesia may need to invest in substantial efforts to enhance water accessibility
across the nation. In addition to improving water accessibility, water quality must
also be improved to ensutre not only that Indonesian citizens’” water demands are
fulfilled, but also that the water they consume is of good quality and free from

contaminants.
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ABSTRACT

E-sports offer a career opportunity, a life goal, for many people.! In this industty,
the pressing question of whether it qualifies as a sport or not often arises, but one
aspect rarely examined within professional boundaries is the legal standpoint. One
major difference between e-sports and traditional sports is that traditional sports
(e.g., football, hockey, basketball, karate) represent freely conducted activities,
whereas e-sports are enabled by software, video games, which have copyright
holders. Therefore, video games can only be used within the boundaries defined by
copyright law, not just for consumers in the traditional sense, but also for e-athletes.?
This article examines the impact of copyright holders on the rights and obligations
of recreational players who are considering or have set out to become e-athletes.
The main problem is that the life paths of an e-athlete and a regular videogame
player have a common starting point: recreational gaming, usually at home. The
following article will focus on the EULA of the most popular esport game
nowadays, the League of Legends (hereinafter referred to as LoL).

KEYWORDS
Esportt, law, gamer, e-athlete, career, copyright law, virtual reality

I. The impact of e-sports on society

In this shott section, some data are presented in order to demonstrate the relevance
of the study. The e-Sports industry currently affects the lives of approximately 700
million people,® and generates an ever-increasing revenue stream. While in 2019 the

1 Banyai, F. — Zsila A. — Griffiths, M. D. — Demetrovics, Zs. — Kiraly O.: Career as a Professional Gamer:
Gaming Motives as Predictors of Career Plans to Become a Professional Esport Player, Frontiers in
Psychology, 11/2020. bitps:/ [ dor.org/ 10.3389/ fps16.2020.01866

2 As it is written in the ,,Rocket League Championship Series - 2022-23 Season Official Rules” for
example, the rules of a championship just add to the EULAs, but do not replace them.: ,,5.2 Each Player
must follow the Rocket League End User License Agreement (“Rocket League EULA”)

(https:/ /www.psyonix.com/eula/). These Rules add to, and do not replace, the Rocket League EUL

3 Viewership Engagement Continues to Skyre MxéelAﬂ’Oﬁ Game: and Expm‘s the G/a/m/ Live Streaming Aﬂdzmm LVZ//
Pass 700 Million This Year: https://new:

ames-and-esports-the- lr)balfhve—streammfaudjsncsfwlllf ass-700-million-this-year,

skymcket—across— 2

(07.20.2023.)
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revenue generated in one year was US$ 957 million, in 2021 it was US$ 1084 million.
In comparison, the video games industry generated a total of US$180.3 billion in
2021.# On a global economic scale, it would be very difficult to say that the video
games industry is very significant to the economy of our planet, as in 2022, for
compatison, only Apple's market value was US$2,640 billion.> However, the mass
of people affected by the videogame industry is not negligible, as in 2022 alone,
research has classified more than 3 billion people as gamers, i.e. people who have
ever played a video game.¢ It should be added that the very heterogeneous economic
structure of the esports industry often leads to the existence of uncertain data. The
main problem is the arbitrary interpretation by industry players of the concepts that
affect the field of esports (e.g. who is a professional and who is not, or what is the
definition of esports itself, what is included in its revenues,’ etc.).

Looking at the Hungarian data, the level of exposure is also outstanding:
there are approximately 3.5 million video gamers, of which the number of people
involved in and aware of e-sports is 640,000; the annual revenue of the Hungarian
market in 2021 was HUF 64 billion;?® and 30% of the population spent on e-sports-
related products or services.” By 2023, these figures had increased, with 810,000
Hungarians now involved in e-sports and a domestic market revenue of HUF 70
billion.!® As can be seen, the level of social involvement is increasing, hundreds of
thousands of young people are involved in e-sports and many of them see it as a
career goal.

II. Characteristics of the general legal position of software copyright holders
The present point illustrates the historical and legal development that underpins the
copyright position of publishers.

4 Gough, C.: Revenne of the global eSports market 2020-2025,
https://www.statista.com/statistics /490522 /global-esports-market-revenue/ (13.06.2022.)

SMurphy A. - Contreras, I: The Global 2000 (2022)
https://www.forbes.com/lists /global2000/?sh=2c6b0f8a5ac0 (07.20.2023.)

o Clement, Ja Number of video ganers worldwide 2017-2027

https://www.statista.com/statistics /748044 /number-video-gamers-world/ (07.20. 2023.)

7 Scholz, T. M. & Nothelfer, N.: Research for CULT Committee — Esports, European Parliament, Policy
Department  for  Structural and ~ Cohesion  Policies,  Brussels, 2022, pp.  23.
https://doi.org/10.5771/9783748934844-23

8 Medve, F. eSports market revenue in Hungary 2021, by segment
https://www.statista.com/statistics /984235 /hungary-esport-market-size-by-segment/ (07.20. 2023.)

O Medve, F.: eSports penetration in Hungary 2021 _https://www.statista.com/statistics /1282144 /hungary-
esports-penetration/ (2023.01.02.)

10 From 2023, Reacty Digital Kft. has been in charge of conducting the Hungarian video game and e-
spotts survey series, which was launched by eNET in 2016.Two surveys will be conducted every year in
cooperation with Esport1, Esportmilla and HUNESZ: a video game survey, which will be representative
of the Hungarian population aged 18-65 by gender, age and region, and an e-sports survey, which will
include gamers aged 16 and over.
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The historical and developmental characteristics presented below shed light on why
e-sports game publishers hold a leading role. Namely, the competition facilitated
through e-sports software was made possible by these game publishers, who are
economic corporations. While traditional sports development relied on associations
as the primary unit,!' the e-sports industry immediately began with economic
corporations.

Indeed, the development of traditional sports and e-sports presents a
fascinating contrast. While one of the world's most popular spotts, like football, is
significantly influenced by its governing body, such as FIFA (a sports association
registered in Switzetland,'? primarily subject to Swiss laws despite defining football
rules and organizing competitions on an international level), the e-sports domain
operates quite differently. In the realm of e-sports, sports organizations play a
negligible role unless granted authority by video game software publishers or
individuals who hold the rights to use the given software, i.c., the copyright holders.

The historical reason for that is that video games are subject to copyright
protection. The intellectual products of computer program creation are safeguarded
under the provisions of the Berne Convention, which in our country, Hungary, was
promulgated by Decree No. 4 of 1975 on the announcement of the revised text of
the Berne Convention of September 9, 1886, for the Protection of Literary and
Artistic Works, revised in Paris on July 24, 1971.1% According to Atticle 2(1) of this
decree, protection applies to "literary and artistic works", encompassing all creations
of literature, science, and art, regardless of the manner or form of their creation.

This, and the following historical events led to the present intellectual
background where intellectual works that we call software are also protected by
copyright. As Elkin describes in his paper,'* in the 80s and 90s, for example,
musicians did not have the possibility to sign contracts with every buyer of cassettes
and CDs, and software developers did not have the chance to protect their easily
duplicable product, but they still needed to protect their creations. That is why all
copyrighted works were granted such strong protection. However, the problem is
that this level of protection now gives the current copyright holders of software an
unrealistically significant amount of power. It is important to note here that, as
Faitfield aptly put it,'> copyright in the digital age has become a kind of code itself,

! Fejes, P., Sark6zy T. — Szekeres, D. — Téth, N.: The legal regulation of Hungarian sport, HVG -ORAC Lap-
és Konyvkiadé Kft., Budapest 2019.

12 Tnside FIFA: About FIFA. https:/ /www.fifa.com/about-fifa

3Decree-Law No. 4 of 1975 promulgating the Berne Convention for the Protection of Literary and
Artistic Works of 9 September 1886, Paris, revised on 24 July 1971.

1 Elkin-Koren, N.: Governing Access to Users-Generated-Content: The Changing Nature of Private Ordering in
Digital Networks. Brousseau E. — Marzouki M. —Meadel C. (eds.), Governance, Regulations and Powers of
Internet, Cambridge University Press, 2009

15 Fairfield, ].: Virtual Property, Boston University Law Review, Indiana 1egal Studies Research Paper, Boston 2005.
pp. 1075
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like a computer code. The point of his analogy is that digital content protected by
copyright is, in fact, protected by a permanent protection, independently of whether
our devices are on or off. It is this protection which extends to video games and
which gives publishers the power that is the subject of this study and which has
eventually reached e-sport players too for two reasons: one is that, for example,
according to the first cited source, a set of rules written for a Wotld Cup does not
always replace an EULA,'¢ on the other hand, the players’ life paths have the same
origin. They start as recreational players, and they play thousands of hours before
they become a professional e-athlete. In traditional sports, amateur athletes around
the world play under an institutional system, while in video games, the vast majority
of players train in their own homes, and their legal relationship with their "sport",
the video game, is governed by the EULAs.

An interesting aspect that led to the current situation, apart from what has
been mentioned above, is the application of real-world regulations and norms to the
virtual reality, driven by copyright perspectives. As a result, the copyright holders'
control in the virtual realm extends beyond the protection typically afforded to
intellectual creations in the real world. The ultimate goal of lawmakers is to provide
protection for virtual intellectual assets, products, and creations. However, this
protection becomes a license in the hands of the copyright holders, allowing them
to impose obligations on videogame users. Though slightly biased, the following
useful analogy illustrates the copyright perspective: when a poet writes a poem, in
order to read it, there is no need to sign a contract with them, dictating behavioural
requirements for the reader. In contrast, when using video games, such contracts,
known as End-User License Agreements (EULASs), are required. Nowadays, every
video game (and other) software use necessitates the acceptance of such a contract
before proceeding. Historically it has a legitimate purpose to have those contracts
built on copyright law, but the world has changed a lot and nowadays new life
situations come to life, like e-sport, where such a big power held by one party
(software developers, i.e., copyright holders) is causing unfair situations, at least, for
the players who consider gaming as a future career goal.

III. The problem of virtual reality and reality

The author will now briefly present the theoretical background to the jurisprudence
on the regulation of virtual reality and reality in order to gain a better understanding
of why these contracts are the dominant ones in the relationship between video
games and their users. This will help to understand why EULAs used by publishers
may also regulate issues, such as consumer behaviour in virtual reality or the use of
virtual goods in real life. Virtual realities and videogames have many similarities.

16 As it is written in the “Rocket ILeague Championship Series - 2022-23 Season Official Rules” for
example, the rules of a championship just add to the EULAs, but do not replace them.: ,,5.2 Each Player
must follow the Rocket League End User License Agreement (“Rocket League EULA”)

(https:/ /www.psyonix.com/eula/). “These Rules add to, and do not replace, the Rocket League EULA.”
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The laws that govern our social coexistence in "real life" also apply to outr
world in the digital space. The real world is not legally separated from virtual reality.
The situations described below raise the possibility that the rules applied in the
virtual world are not always satisfactory and that the legal regulation of these two
worlds is a complex problem that is not yet clear.

Current examples of legal discrepancies between the virtual and the real

world that exist despite the above statement:
The first example that explicitly complicates the boundaries of legal interpretation
and the scope of our laws in relation to the physical space is constituted by the
"Metaverse Harassment" cases. For example, several individuals have reported
being victims of sexual harassment and even sexual violence on the virtual
platform.!” Although these cases have not been criminalised by any state or
grouping under international law, these few cases are representative of the
increasingly blurred boundaries between virtual reality and "reality". More precisely,
the boundaries do not blur, but rather, they intermittently exist and do not exist.
For instance, the accusation of sexual harassment does not stop because this is
"merely" a virtual world, while the copyright protection associated with the platform
is fully operational and protects the publisher. Moreover, the services purchased by
the player, whose only place of appearance is the virtual space, are regulated by the
same regulators as if they were used in physical space (e.g. the spendable money).

Other cases that point to the uncertainty of these boundaries are those
related to the game Counter Strike: Global Offensive, published by Valve. Players receive
rewards based on their actions in the game. These rewards are awarded according
to a "drop system".!® The most valuable things are the weapon skins, which can be
transferred to another player together with the player's profile. The rarest skins, in
some cases, are worth millions of dollars.!® These skins are also used for betting in
Counter Strike e-sport matches.?’ These problems, which also affect youth gambling,
but which affect the virtual world and "reality" at a legal level, have resulted in
several court cases.?! It is important to quote, from the atticle cited, the part that
perfectly illustrates the problem raised and exemplified: the parents of minor

"Soon, W.: A researcher's avatar was sexually assaulted on a metaverse platform owned by Meta, making

her the latest victim of sexual abuse on Meta's platforms, watchdog says, Insider, 2022.
://www.businessinsidet.com/researcher-claims-her-avatar-was-raped-on-metas-metaverse-

platform-2022-5 (07.20. 2023.)

18 Clement, A.: CS5:GO Weekly Drop System Explained, The Global Gaming, 2022.
s: ing. S 5 (31.05.2023.)

19 Patterson, C.: 17 most expemwe CSGO skins in 2023: Knives, AK47, AWP & more, Dexerto, 2023,

https://www.dexerto.com/csgo/most-expensive-csgo-skins-1340162/ (31.05.2023.)

20 Brustein J. — Novy-Williams, E.: Virtual Weapons Are Turning Teen Gamers Into Serious Gamblers;
s: 2 (31.05.2023.)

2 Wilde, T.: Valve has beaten the last of a :m'e; of 2076 /awmiz‘s over CS GO wmpon cases and Léz'n gawb/iﬂg;

never- qctual]\ used- steam{ (07. 20 2023)
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children brought a lawsuit and the courts initially ignored the jurisdiction clause,
which designated arbitration in the EUAL, the user contract that the minor children
accepted online but the parents did not. Ultimately, the US courts dropped the case,
but the conclusions to be drawn from the case law, in the authors' view, ate as
follows:

1. Currencies used in the real world are spent within the virtual reality.

2. 'The blending of the virtual and real wotld is observable through betting
activities that have real-life impacts using virtual elements. (While you
can purchase the virtual element, it cannot be used for betting on
matches organized in the virtual game).

3. (Alleged or real) legal violations implemented with the elements of the
video game's virtual wotld resulted in the demand for court application
of laws applicable to real life.

4. 'The private legal relationship that had to be established with the game
publisher (EULA) primarily determined the court's decision.

5. Generally, the law still associates virtual property rights with intellectual
property rights. Even if there is theoretical recognition that virtual
property is "different" from intellectual property in some way, there is
no clear distinction between these two types. Consequently, the
possessors of virtual rights are often terminated by copyright holders
exercising intellectual property rights through the application of these
EULAs, as also discussed by Fairfield, just using a different example??.
The purpose of this study is not to pass judgment on this international

practice, but merely to demonstrate through these facts the strong position that
publishers are in.

IV. The EULA as a general contractual term through the lens of the
Hungarian law

The author will examine shortly the case of the Hungarian Civil Code regard to the
journal place of publish.

The author will briefly examine the provisions of the Hungarian Civil Code
with regard to the position of the publisher. ???

In the authot's opinion, EULAs can be equated to general contract terms,
which are regulated in Hungarian law by Act V of 2013 on the Civil Code. According
to § 6:77 (1) of the Civil Code:

""A general contract term is a contract term which is predetermined unilaterally by the user
Jfor the purpose of concluding several contracts, without the involvement of the other party, and which
has not been individually negotiated by the parties.”

The terms "Terms of Service", "Terms and conditions" or "End-User
License Agreement" are generally identical to the general terms and conditions of

22 Pairfield, 2005, pp. 1075
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contracts as indicated in the Civil Code. This is because each set of terms and
conditions constitutes a contract that defines the rights and obligations of the parties
involved (in the case of this atticle, the publisher/distributor and the
player/consumer). These contracts contain the general terms of use, the user rights
and all other issues that should apply to the legal relationship between the
playetr/consumer and the publishet/disttibutor when using the softwate, plus these
terms are not negotiated individually by the parties, but are presented as a kind of
ultima ratio to the player, who either signs them (more precisely, in English, they
typically click on “I accept” or “I agree” which are from then on binding on them)
or cannot start using the given videogame. The immediate question that arises
concerning e-sports is whether an e-sports player who wishes to play with and
compete in a game should get involved in an unfair consumer situation? The answer
to this question is yes, as we will see later.

1.1. The Riot Games User Agreement??

The focus of this paper will now turn to Riot Games?*, the publisher of the world's
most popular e-sports game, League of Legends. There are two reasons for the
analysis of the EULA used by this company: firstly, it is indeed the most popular e-
spotts title in the world (with 180 million players wotldwide and 32 million people?
playing the game every day, all of whom must have accepted this EULA?%), and
secondly, there is a lot of literature on the game and the studio that publishes it?7,
and all EULAs contain similar provisions. The specificity of EULAs can vary
considerably from one videogame to another, as each game contains different
provisions according to its needs. There are, however, some elements that are often
present in many EULAs due to general legal and business needs, as indicated above,
and for historical and legal development reasons. In general, these common
provisions include terms relating to the scope of the licence, intellectual property

2 Riot Games Terms of Setvices: Riot legal entities https://www.riotgames.com/en/terms-of-
service#id.xmfwp2obedji (07.20. 2023.)

24 Riot Games. https://www.riotgames.com/en (07.20.2023.)

2] eagne of Legends Player Connt: These Are The Stats, https:
legends (07.20. 2023.)

26 One important question, which is really difficult to clarify and which the literature does not allow us
to answer, is where the boundary between esports and gaming lies. Out of 180 million of LoL players,
how many can be considered recreational and how many professional? What makes someone a
professional? Is it enough to have internationally renowned achievements, or is the pursuit of material
wealth necessary, or is the competitive spirit enough? This is difficult to answer, but the fact is that a
career in video games and esports is a common thread and for many young people with career aspirations,
Lol is the ticket to the professional leagues. And for these young people, the only way to play is to create
the one-sided legal relationship analysed below.

27 King, C.: Forcing Players to Walk the Plank: Why End User Licences Agreements Improperly Control
Players, Rights regarding Microtransactions in Video Games, William & Mary Law Review 58, no. 4,2017.
pp- 1365-1402

more/player-count-league-of-
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rights, limitations of use, warranty and liability limitations, termination and
arbitration provisions, and it is these provisions that may diminish the rights of e-
sports users in the first place, or more precisely, place them in an unfair position. It
needs to be mentioned that it is important to separate the esport player from any
other average consumer who plays videogames as recreational activity. As it has
been mentioned, that difference would be considerable in the light that esport
usually is a career?® goal, thus it must be distinguished legally. If we were to speak
about football, there is a dividing line between a hobby and a professional player
and it would be absurd to use the same rules relating to them. But this analogy is
not precise enough because esport is not a sport, but an industry, and the above-
mentioned regulations are quite different. In light of the rights and obligations of
espotts players, the examination focuses on the unrealistic regulations imposed by
EULAs when comparing an esports playet's career to that of a traditional athlete.
Riot Games has made publicly available the terms of use for its services,?
(hereinafter referred to as: Riot EULA). The Riot EULA needs to be accepted by
every League of Legends player and covers the following:
a) account
b) account termination
c) limited license
d) virtual goods, game currency and purchases
e) fees & taxes
f) unsolicited idea submission policy
@) user rules
h) user generated content
i) monitoring & anti-cheat
j) updates and modifications
k) links
) notice and procedure for claims of copyright infringement
m) warranty disclaimer
n) indemnification
o) limitation of liability
p) governing law
q) dispute resolution
r) additional terms applicable to riot services
s) riot legal entities
t) miscellaneous
The EULA states in the second subparagraph of the first paragraph that:
"When you click to purchase, earn or are gifted 1 irtual Content, you only get a license to
access Virtual Content. You have no ownership in any of the Virtual Content you unlock

28 Banyai et al., 2020.
2 Riot Games Terms of Services. https://www.riotgames.com/en/terms-of-service, (07.20. 2023.)
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and you can't transfer it to someone else. Virtual Content bas no monetary value, is generally
game specific and you can't redeem 1 irtual Content for any type of "'real world" money."

So, among its first provisions, Riot Games makes it clear that virtual
goods and other content are its property and have no real value. (Many gamers
would argue with this, just as on the black market, countless accounts are
exchanged precisely so that players can enjoy these goods. The popular League
of Legends account marketplace is a good example.’® In fact, accounts are also
traded on this website so that one player’s high ranking in the game can be taken
over by another player so as to be drawn against a more successful opponent,
and also for glory. So, the virtual result itself has a market value, despite the
EULA, not just the virtual goods). So, an esports player can actually buy a profile
for themselves, allowing them to practise and compete in a higher category. In
the case of traditional sports, it would be unimaginable for someone to play in
a higher division due to an illegal transaction, but in the world of esports, not
only is it possible, but it is also quite common. Obviously, it is not regulated
perfectly. It is interesting to think about that method as “electronic doping in
the esport industry”.

When analysing the text of the EULA, it is striking that, although the
document creates a serious legal obligation for the user (consumer) if they accept
the contract as binding on them (otherwise they are excluded from using the
game software), it tries to guide the player through the maze of rights and
obligations in a simple and comprehensible way. In practice, the Riot EULA is
like a FAQ (Frequently Asked Questions) section on a website, which is often
used to help users find their way around.

1.2. The Riot EULA point 1.

"You'll need a Riot Games acconnt to access many of our services. To create an account and use
the Riot Services, you must: (i) be an adult; (iz) be an emancipated minor; or (izi) have valid parent
or legal gnardian consent to be bonnd by these Terms."

Thus, the Riot EULA makes the possibility of accepting the contract
conditional on full capacity to act in the general sense. Nevertheless, practice shows
that a large number of underage players use the software and all the services that
can be linked to the user account.

1.3. Riot EULA point 1.5

1.5.: "Can I share or sell my account or login credentials? (No.)" Under this question is the
detailed information that sharing or transferring the user account is prohibited, that
it is also prohibited to allow another person to access the user account, and it literally

0 EB24: Leagne of Legends Acconnts. Avialable at:
s:/ /eloboost24.eu/marketplace?gclid=CiwK CAjwsvuiBhAXFiwA UXnACwMBIBB3ILOtJ30-
1Sgclk O DO8dxkxdDS3TwijVphiXT6GEBnuhoCpygQAvD BwE (07.20. 2023.)
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notes among the obligations in the document that the user must keep the
information related to the user account, including e.g. the password, confidential.
In addition, the user must notify Riot Games Studios immediately if any security
problem arises with their account. This is necessary because the Riot EULA states
that the user is liable for any loss, including theft or any misappropriation of virtual
property that occurs because we have not in fact fulfilled our contractual obligations
relating to the user accounts that we agreed to when we launched League of
Legends. This is particularly true in cases where any hacking of our account occurs
as a result of us sharing our access data with any third party, contrary to the Riot
EULA.

The analysis of this section of the Riot EULA is linked to the information
in section 3.1 of the EULA and can be used to extract information about the
ownership of the user account. The Riot EULA here explicitly provides for the
rights of use of the user account: "We grant you a limited, non-exclusive, non-transferable,
revocable license to use and enjoy the Riot Services (and any Virtual Content) for your individual,
non-commercial, entertainment purposes only and expressly conditioned upon your compliance with
these Terms."

So, players get a licence and not ownership. Thus, the private law
relationship fully protects the publishers (or distributors) in relation to their user
account. Moreover, as the author will point out in his later analysis, these rules are
far from being limited to video games, but all goods in the virtual world are also
currently protected by the ptivate property regime3!. Elkin and Korean argue that
this provides adequate protection for users, and Fairfield, in a study also intended
for use by the US judiciary?? , questions the undoubtedly international practice
whereby the overarching protection of intellectual property and the private
contracts based on this protection constitute the real binding force between the
video game publisher and the consumer, the e-sports player. Especially the esports
player faces a questionable legal situation, for example, when they are banned from
a game based on such a contract, as illustrated in the cited example below. In this
example, the author presents a brief legal case while analysing the Riot EULA, and
examining the impact of another similar EULA to reinforce the conclusion that can
be drawn from the chapter.

1.4. Case related to Blizzard's EULA
The case of Hearthstone player Ng "Blitzchung" Wai Chung gives an insight into
the international politics that affects the world of e-sports®. At the end of the post-

31 Niva Elkin-Koren, 2009.
32 Fairfield, 2005, p. 1075
3 Leroux- Parra M.: The Imphcatlons of the Company Behmd Rlot Games Harvard Iﬂf@matzom/ Review,

riot-games/ (07 20 2023)
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match interview at the Hearthstone Grandmasters®* tournament, Blitzchung took
off his Hong Kong protest mask?®® and shouted "Free Hong Kong! The revolution
of our time!" In response, Activision Blizzard, the developer of the popular online
deck-building card game, gave Blitzchung a one-year ban, effective immediately,
effectively kicking him out of the Grandmasters tournament and denying him any
winnings he might have earned during that time. They also terminated the contracts
of the two interviewers involved in the incident for apparently encouraging
Blitzchung's statement. Blizzard justified its surprisingly severe sanctions by saying
that it wanted to avoid what it considered to be a realistic risk that China would
retaliate by making its dominance in the Chinese market impossible and causing a
loss of revenue for the publisher. Indeed, according to several analyses, including
the Harvard International Review, cited here several times, China is having such a
devastating impact on e-sports that the major e-sports companies are clearly aware
that if they do not comply with its demands, they could be shut out of the Chinese
market. Even athletes living outside of China are not allowed to comment on
sensitive issues, such as the Hong Kong protests, which are known around the
wotld. It can be observed that the player's ban is due to pressure from the Chinese
government through public regulators, of course, this has also happened with the
American men's basketball league, the NBA36 .

How fair is this, and should it be like this? How morally appropriate is it to
exclude a young man who is perceived by public opinion to be engaged in an activity
so similar to sport from a competition he has successfully competed in because of
his political views? It is important to emphasize that this exclusion is based on the
EULA itself, which the player was required to accept, or else they would not have
been able to start playing in the first place. Should not, for example, the rules of fair
play, as internationally understood and accepted, apply? Whose rules should apply
in the first place, and who would have the right to intervene in this matter (if it were
not for the EULAs)? International organisations do not have the right, no one has
the right, only the copyright holders, in this case, Tencent. Another question is: if
we consider e-sports as a sportt, is it appropriate for a single country to have the
lobbying power to simply ban the Christiano Ronaldos of the e-sports world from

3 Blizzard Entertainment:  Heartstone News. Avialable at:  https://playhearthstone.com/en-
us/esports/standings/ (07.20. 2023.)

3 Weekly World Economy: "An unprecedented wave of protests swept Hong Kong after the local
legislature attempted to facilitate the extradition of fugitives to China in spring 2019. Although the law
has long since been repealed, the demonstrations escalated into riots over the summer. Violence flared
up again in the autumn, with police using live ammunition.” ranslate from Hungarian
https://hvg.hu/cs /hongkongi%20t%C3%BCntet%C3%A9sek (07.20. 2023.)

3 Leroux-Parra, M.: The Implications of the Company Behind Riot Games, Harvard International Review,

hir.harvard.edu/esports-part-4-developet-control-the-implications-of-the-company-behind-

riot-games/ (07.20. 2023.)
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competitions and ruin their careers overnight? Legally, there does not seem to be
any wrongdoing, yet ethically, morally, in terms of human decency and humanity,
based on the conventional values of sport (such as fair play), there are countless
wrongdoings.

Thus, it is clear from the ethical and legal analysis of the subject matter that
e-sport is far from being properly understood, causing moral and legal concerns and
allowing for situations of misunderstanding to appear on a daily basis in social life
that have a questionable moral and legal status. Indeed, their legal status is ultimately
not questionable, since EULAs, such as the one under discussion in this section,
create a legal relationship with the above characteristics, which is in every sense a
legitimate relationship.

1.5. Riot EULA point 2.

Moving on to the Riot EULA, if we look at section 2, which covers the options to
permanently delete a user account, we find further unilateral provisions. The first of
these is the case of how a player can terminate their own account (which any user
has the right to do at any time). Among these cases, the following reasons are listed
in section 2.1.2:

1. "you have breached any part of these Terms (including the User Rules);

2. doing s0 wonld be in the best interests of our community or the Riot Services or is required
Jfor upholding a third party's rights;

3. we have stopped offering the Riot Services in your region (although we'll normally post
adpance notice on our website, app or game if we plan to stop offering a material core
feature of a game or all of the Riot Services in_your region);

4. you have failed to pay any fees you owe us (except in cases of our gross negligence or wilful
misconduct) or we have to refund someone due to unanthorised use of a payment made from
Jour account; or

5. you have (or we bave reasonable grounds for suspecting that you have) made nnanthorized
use of someone else's payment info."

In section 2.1.2, there is already an elastic clause?” where the Riot EULA
expressly states that any user account may be deleted at any time if the account or
its user engages in any activity that is not in the best interest of the Riot Games
Services or the community using the Riot Games Services. Such a provision would
obviously provide Riot Games with a large and unilateral margin for action. In
effect, they have granted themselves the right to exclude, at any time, any player
they see fit from the pool of players who may use their services. In the authot's
view, the provision is an excellent example of the earlier thesis that there is a
monopoly of eSports-enabling game publishers in the market. So, it is entirely up to
the intellectual property holder to decide (at least in these two cases certainly) who
and to what extent and in what way can make use of the user accounts it provides

37 Fejes et al., 2019.
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and which cannot be legally used without the games. The reason why it is essential
to consider, examine and, not least, evaluate this kind of legal position is that in the
debate about whether e-sports will ever become a sport, such a strong legal position
can undoubtedly be decisive (as the above case demonstrates that it is decisive). In
further analysis of the general contractual terms and conditions, the author will also
highlicht the common and dominant legal situation in private law that exists
between video game publishers and players and users of any kind. Now, if we
examine this phenomenon called esport, which, as mentioned eatlier in the study,
has already affected the lives of 700 million people by 2023, we will find the
legitimacy of the chaptet's title, 'Regulatory Wild West,' when we scrutinize the
terms of use and see that the majority of video game publishers hold this right,
namely the unlimited power to determine, at any time and under any circumstances
who can access their software or any other services they provide. Essentially, in this
analogy, the game publishers become rulers of life and death when considering the
use of the software as life. This immensely strong legal position, according to the
authot's standpoint, has an impact on the future of e-sports and influences the
aspirations of players and e-sports organizations, since the publisher can abruptly
terminate an esports player's cateer without any reason or obligation to provide an
explanation.

1.6. Riot EULA point 2.1
The Riot EULA takes into account the consequences of unilaterally deleting a uset's
account as described in section 2.1, e:
a) _you will not be entitled to any refund and we will not be liable to you; and
b) we also reserve the right to terminate any other account you have created and your access to
the Riot Services (again, without refund or liability).

The legal connection between point 2 and point 2.1 is that if Riot Games
deletes an account under the above "elastic clause", the user cannot claim any
damages from Riot Games Studios. An e-athlete's career could easily depend on
these accounts, as they could lose the opportunity to practice3® .

The last paragraph of section 2.3 underlines the above: "You understand and
agree that using the Riot Services comes with the risk that your account may be terminated or
suspended in accordance with these Terms and that, whenever you use the Riot Services, you'll bear
this risk in mind and ahways conduct yourself appropriately.”

The legal uncertainty is not due to a lack of information, but to the unilateral
application of contractual terms that go beyond the limits of Riot Games' terms of
use, extending to issues that do not necessarily originate from the power derived
from the copyright position that underlies the Terms and Conditions. Indeed, the

38 If an e-athlete loses their account in, for example, League of Legends published by Riot Games, they
will have to build a new character pool and start from the level of the new players in the so-called ranked
system. To use a sports theory analogy, a football player in the NBI has to play in NB3 again.
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expectation of proper behaviour, if we refer back to the condition in point 2.1.2,
which states that Riot Games can terminate our account also where it would serve
the interests of the community or Riot Services. It is really difficult to define the
form of behaviour that could not potentially jeopardize the interests of Riot Games
Studios or its community, thus it expects the user to demonstrate a behaviour the
boundaries of which are not entirely clear.

Possible consequences of deleting a user account under the Riot
EULA for an e-athlete

In the career of an e-sports League of Legends player, a new account can
affect their training opportunities, comfort, but it can also mean the loss of
experience points they have previously gained, as well as their characters, etc., but
the following problems can all arise:

a) Beginner level: when creating a new account, the e-sports player is forced to
play with lower-level players and it takes a long time to get to the same level
due to different limits.

b) There is a delay in the ranking, as mentioned above, so it is possible that
over a long period of time an e-sports player will play with players who
cannot represent his level, for example, and thus lose valuable time in
training, which will not be efficient enough for the "professional” level.

¢) Limited skill points: with the new account, the player must regain all his skill
points. As mentioned in the analysis of the Riot EULA, these skill points are
used to buy upgrades or skins, for example, so if you do not have these
points, you will not be able to use the skills that are necessary for professional
play and that you were used to before your account was deleted.

d) Unlocking characters: you will not be able to play with all characters, so you
may not be able to play with the character you have used and practiced very
effectively - typically for hundreds or even thousands of hours - unless you
re-purchase it or acquire it through your performance in the game).

e) Loss of contact capital: all contacts, friends and teammates made while using
the account will be deleted. Thus, you may have to relearn strategic and
tactical game mechanics with other e-athletes.

Overall, creating a new user account can put an e-athlete in a difficult
situation, especially if it is deleted at an important stage in their career. In the
author's view, it would be important to build guarantees into such and similar
contracts to protect e-sport players.

1.7. Riot EULA: "Legal Jibber Jabber"
In paragraph 7 of the online document called Legal Jibber Jabber, Riot Games states
that it is free to use any creative activity of players, and in the document Riot Games
encourages players to produce creative content.

"V irtual goods in-game currency and in-game purchases”, this is the title of section
4 of the Riot EULA and section 4.1 sets out what constitutes virtual content: heroes,
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the appearances of heroes, the behaviours of heroes that can be unlocked, etc. Based
on the above mentioned, whatever content the player creates will never be theirs,
but they will be encouraged to create it.

1.8. Riot EULA point 4.2
According to section 4.2, there are three ways to access virtual content:
1. purchasing it (e.g., with a credit card);
2. earning it (e.g., by completing game missions or tasks); or
3. receiving it (eg., from another player as a gift or using crafting functionality like

Hextech®).

As mentioned above, user accounts change hands frequently, so it is worth
pointing out that although Riot Games' contractual provisions are far from always
achieving their objectives, the situations that arise in the use of games and user
accounts can create a difficult legal situation. It is possible that a player may
ultimately sell his account on the basis of his work (Riot EULA, section 4.2(b)).

1.9. Riot EULA point 4.3

The Riot EULA specifies in point 4.3 who owns the Redeemable Virtual Content.
Specifically, the EULA states that no player has any property rights or other
ownership interests in any virtual goods acquired or acquirable in the game. So,
players do not own anything as a result of using the virtual software. Of course,
based on the previous provisions, it is not difficult to conclude that the use of
software can provide no additional rights under any circumstances for the players,
but from an ethical point of view, it is worth examining the situation: players can
spend up to 8-10 hours a day with the game League of Legends, so it is not
uncommon for a player to log thousands of hours in the game. In fact, on average,
according to publicly verifiable statistics, a casual player spends approximately 832
hours, or 35 full days playing, for example, with League of Legends®. From a
product sales point of view, the fact that someone spends 35 days with our product
is undoubtedly a relevant factor, since in-game purchases are a significant source of
revenue and an economic interest is attached to them.

Hence, one of the paramount characteristics of the private legal relationship
is that irrespective of the player's accomplishments, time devoted, and energy
expended, they cannot, under any given circumstances, lay any legal claim to any
virtual commodity. While this scenario is not an anomaly in the realm of digital
products, considering that all such products are utilized under user contracts and
general terms and conditions of varying types, it undoubtedly substantiates the

MWiki E-sports guides: How Much Time I've Spent on ILeague of Legends | The How-To Guide
https://www.esports.net/wiki/guides /how-much-time-i-spent-on-league-of-legends/ (07.20. 2023.)
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assertion that the legal standing of game publishers remains steadfast and
unassailable.

1.10. Riot EULA point 4.4

"Notwithstanding anything to the contrary in these Terms, yon acknowledge and agree that you
shall have no ownership or other property interest in_your account, and that all rights in and to
your account are and shall forever be owned by and inure to the benefit of Riot Games."

In the case of an e-sports player, for example, if we accept that an e-sports
player is playing for his or her own interests, for career and profit, then no rights
will ever, under any circumstances, arise from the game that would setve his or her
interests. It is difficult to determine exactly what this means and whether it extends
to a career, but it is certain that this cateer can be terminated at any time by Riot
Games, and thus the suspicion arises. In this case, it cannot be an untrue statement
that the publishers also control the careers of e-sports players.

There are clear and marginal boundaries within which, as a classic private
and recreational user, we can use all of Riot Games' intellectual property as private
individuals. Understandably, the limits go well beyond those for any other physical
product, and full compliance with the consumer obligations associated with digital
purchases undoubtedly requites a conscious attitude and even a more in-depth
knowledge. By setting out these facts, the author simply sought to highlight even
more the difference, which could be described as huge in legal terms, between a
sports game such as football and a game software. Football or ice hockey (and 1
could mention almost any sport here) are not intellectual products, and even if they
had individual originality, there is no one from whom we would need to ask
permission to play them, because there is no one who has the right to grant such
permission; it is conceptually impossible.

1.11. Riot EULA point 15.1

In the light of the following provisions, an e-sports user would not be entitled to
any compensation even if they were to win a lawsuit, as Riot Games' liability only
covers the amount of money users have spent on their services in the last six
months.

"To the extent permitted by law, our total liability to you (whether for breach of this
contract, negligence or for any other reason whatever) for any loss, harm or damage suffered by you
in connection with your downloading, nse and/ or access of the Riot Services is limited to the total
amounts paid by you to Riot during the six (6) months immediately prior to the time your canse of
action first arose.”

In some cases, therefore, an e-athlete's tool for achieving their life goal or
career might be the game League of Legends, and according to the aforementioned
set of conditions, they ate entirely at the mercy of the decisions made by Riot Games
Studios. As the legal case and literature examined show, the provisions based on the
principles found in the Berne Convention, which represent total protection of
intellectual property rights, are firstly outdated since they are incapable of adequately
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responding to new life situations created by digital services. Secondly, the document
extends beyond the traditional framework of intellectual property and imposes
unrealistic rules on players, citing the protection of intellectual property (e.g.,
behaviour demonstrated for the benefit of the community and its qualification by
Riot), which overstep the realistic power of the software copyright holder.

V. CONCLUSIONS

In light of the above provisions, publishers are in a stronger legal position with
respect to e-athletes, which stems from the EULAs, as the above example
demonstrates. Within this stronger legal position, for instance, Riot Games can
unilaterally terminate a gamer, i.e. a future e-athlete's access to a particular video
game without any justification or reason. In some cases, there is no legal distinction
between an e-athlete and a consumer of video games, so the fact that one uses
software for entertainment purposes and another for career and income generation
is not differentiated, hence the e-athlete, sometimes as a simple consumer, can
usually advocate for their career. This study serves merely the purpose of fact-
finding, but fundamentally, it can be stated that a solution might be to define the
terms "recreational and entertainment-oriented video gamer" and "e-athlete”. The
aim of the study is to demonstrate the vulnerability of a group of players who are at
a point in their esports careers whete they are still covered by classic EULAs, rather
than the B2B contracts publishers may have with so-called professional e-athletes.
Here it should be noted - as the study cited in this article shows - that the content
of EULAs is not always invalidated by the additional B2B contract.
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ABSTRACT

This research examines the extent of diplomatic immunity, specifically in cases
where a diplomat commits a criminal offense. This situation raises concerns as it
contradicts the fundamental principles upon which diplomatic relations between
countries are established, namely, the promotion of economic, social, and cultural
ties. The occurrence of such crimes committed by a diplomatic agent undermines
the very purpose of fostering these relations. This issue necessitates an investigation
into the fundamental characteristics and attributes of diplomatic immunity. It has
been observed in global conventions and customary international law that states
generally do not relinquish the immunity of their diplomatic representatives, unless
the diplomat engages in a non-task-related criminal act, thereby permitting

prosecution within the host state's jurisdiction.

KEYWORDS

International public law, diplomatic relations, diplomatic agents.

I. Introduction

To begin with, the provisions contained in the Vienna Convention on Diplomatic
Relations clearly outline the steps involved in establishing diplomatic missions. The
convention offers states the option, if they so choose, to establish diplomatic
missions to one another. The convention then requires the host nation to make it
easier for missions to relocate there. The agreement is important because without
its rules, establishing diplomatic relations would be unregulated and ungoverned.
The convention is essential because it safeguards the host state's authority to declare
certain staff members persona non grata and lays down the conditions for the
termination of diplomatic ties between states. This is significant because it allows
for the termination of diplomatic ties between governments to be done amicably
and without escalating existing tensions. The recall of the Kenyan ambassador to

Somalia in 2019 following a diplomatic conflict over the two states’ shared maritime
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border serves as an illustration of when the provision on severance of diplomatic
ties, which also implies the recall of diplomatic agents, is appropriate. The protocol
also ensures the security of diplomatic cargo and facilities. This is important since it
restricts the host state's potential for harassment. According to the convention, the
sending state must give its permission before the host state may enter a diplomatic
post. This safeguards diplomatic protocol and ensures the security of important
state information when it is being transported within and outside of the mission.
Additionally, the treaty defends and ensures channels of contact between diplomatic
missions and the sending governments. The convention states that the receiving
state must ensure the development of all communication channels required for
diplomatic missions, including satellite communication. This is significant because
it upholds the convention and permits the effective maintenance of diplomatic
relations, which depends heavily on communication between the sending state and

its mission.!

I1. Personal Inviolability
Diplomatic privileges and immunities are founded on long-standing custom. They
are crucial to the management of relations between independent sovereign states,
because they allow ambassadors and their staff to act independently of any local
pressures in negotiations, to represent a foreign state while being protected from
attack or harassment, and to speak freely to their own governments. Such privileges
and immunities are supplied on the principle of reciprocity, which has shown to be
the best assurance possible that the laws would be followed. Any government that
denies privileges or immunities to a diplomat on its soil is aware that doing so puts
it at risk for both the collective protest of the corps diplomatique in its own capital
and retaliation against its own representative from the government whose diplomat
it has insulted.?

Article 29 of the Vienna Convention presently ensures the safeguarding of
the inviolability of diplomatic agents on a personal level. In a similar way to the

concept of mission premises being inviolable, this notion can be understood from

! Dlpl()chx thwork Thc Role Played by the Vlcnnz Convention on Diplomatic an]lcgcs and

rie e rileges o i lomatic-practice (2023 08.20.)
2 Gore-Booth, L.: Satow's Guide To Diplomatic Practice. Verfassung in Recht Und Ubersee, 12(3), 1979.
pp. 274-275. https://doi.org/10.5771/0506-7286-1979-3-274
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two perspectives. Firstly, it is important to note the existence of immunity shielding
them from any legal action by law enforcement officers of the receiving state. The
individual in question cannot be subjected to arrest or detention. In the event that
a diplomat is under suspicion of committing an offense, it is possible that they may
receive an invitation to accompany a police officer to a police station for the purpose
of verifying their identity. However, it is important to note that the diplomat cannot
be subjected to arrest or any form of coercion in order to comply with this request.
The second aspect, which presents challenges in terms of interpretation, pertains to
the unique responsibility of safeguarding: The host state is obligated to treat the
individual with appropriate regard and must undertake all necessary measures to
prevent any form of assault on their physical well-being, personal liberty, or inherent
worth.?

Cleatly of a different scale, a number of prominent ambassadors were
abducted in the late 1960s and eatly 1970s. To capture the head of mission of an
embassy, there was no need to storm and destroy the building. The objective of a
mass demonstration might be to express a natural or induced national feeling,
whereas the motives behind the abductions of specific ambassadors were far more
cold-blooded and deliberate. Nearly always, the goal was to pressure a government
into making a specific concession under the threat that, if the concession was
withheld, a person would die and the government would be held accountable both
publicly and in the eyes of the nation the victim represented. The US applied to the
Court after Iranian terrorists occupied its Embassy in Tehran on November 4, 1979,
and kidnapped its diplomatic and consular staff. On the United States' request for
provisional measures, the Court held that there was no more fundamental

prerequisite for relations between States than the inviolability of the premises of

embassies and indicated provisional measures for restoring the Embassy premises
to the United States and releasing the hostages. In its Judgment of 24 May 1980, the
Court found that Iran had violated and was still violating obligations owed by it to
the United States under conventions in force between the two countries and rules
of general international law, that this violation engaged its responsibility, and that
the Iranian Government was bound to secure the staff’s immediate release. The
Court reiterated the importance of international law governing diplomatic and
consular interactions. It noted that while militants' actions on November 4, 1979,
could not be directly attributed to the Iranian State due to a lack of information, the

3 Ibid.
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State had done nothing to prevent the attack, stop it short, or force the militants to
leave and release the hostages. The Court found that after 4 November 1979, certain
Iranian State organs approved the acts complained of and decided to perpetuate
them, turning them into Iranian State acts. Despite the absence of the Iranian
Government and after rejecting Iran's two communications atguing that the Court
could not and should not hear the matter, the Court rendered judgment. By Order
of 12 May 1981, the matter was discontinued and removed from the List, therefore
the Court did not have to rule on reparation for the US Government's injury.

The anticipated transgressions primarily encompass acts of homicide,
abduction, assaults on individuals, violent assaults on both public and private
properties, as well as any acts of intimidation or endeavors to perpetrate any of the
aforementioned transgressions.* The sending and receiving states must agree on
the 'necessary procedutres' to protect diplomats and other inviolable individuals. The
Vienna Convention's negotiators inserted "appropriate” to clarify that the receiving
state's obligations are limited. In major capitals, several thousand diplomats, their
families, and the embassies' administrative and technical staffs and their families are
entitled to inviolability. It would be impossible to provide special police protection
for each of them. However, if there is proof of a threat to a diplomat's safety, such
as a mob attack or a planned kidnapping, the sending state can demand that the
receiving state provide exceptional protection, such as an armed guard. In
cooperation with the receiving state, a wealthy sending state may safeguard
vulnerable diplomats. The receiving state's gun and violence tegulations apply to
sending state bodyguards. The receiving state's 'necessary procedures' to defend
personal inviolability do not entail submitting to kidnappers' demands after a
diplomatic kidnapping.®

On August 28, 1968, in Guatemala City, the first attempted kidnapping
shocked the globe. When his official automobile was halted in a downtown roadway,
American Ambassador John C. Mein was returning to his office from lunch at the
Embassy residence. Mr. Mein leaped out and ran when he saw several young people
in fatigue uniforms approaching the automobile and was shot dead. Fuerzas
Armadas Rebleeds stated the next day that he was killed "while tresisting political
kidnapping." Seven months later, on 2 March 1969, the Federal German

4 Ibid.
5 Gotre-Booth, 1979.
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Ambassador, Count Karl von Spreti, was kidnapped by the same organization and
compelled to release seventeen political prisoners. While the diplomatic corps was
negotiating with the Guatemalan government and the German government was
pressing for release on the conditions suggested, the price was upped to twenty-five
detainees and 700,000 US dollars, which the Germans volunteered to pay. The
Guatemalan government argued that the executive order could not overturn coutt
verdicts for some detainees. The kidnappers' deadline passed and Count von Sprite’s
body was found with a bullet wound in the temple on 5 April.® The protection of
diplomatic agents and their premises is established by customary international law,
as evidenced by the provisions outlined in the 1961 Vienna Convention on
Diplomatic Relations. The state that is the recipient of diplomatic missions bears a
distinct responsibility to actively prevent any acts of aggression against the personal
well-being, liberty, and honor of diplomats, as well as to ensure the protection of
diplomatic premises. International cooperation plays a crucial role in ensuring the
prevention and punishment of offenses committed against diplomats. Considering
this objective, there has been a growing recognition of the need for an international
convention, similar to those addressing the hijacking and sabotage of aircraft, that
focuses on establishing legal mechanisms to prevent and penalize acts of aggression
against diplomats.”

I1. Immunity from Jurisdiction

Jurisdictional immunity refers to the legal principle that individuals who
possess this immunity are exempt from being summoned before courts for any
unlawful acts or offenses committed in the host country while serving in a
permanent diplomatic mission. The immunity is primarily procedural in nature,
although it is not limited to this aspect alone. According to the well-known ruling
in the seminal case of Dickinson v. Del Solar, it is important to note that diplomatic
privilege does not confer immunity from legal accountability, but rather grants
exemption from the jurisdiction of the host country. Therefore, the diplomatic
agent's jutisdictional immunity entails that, when a motion is made on behalf of the
individual in question, a court in the receiving State will declare itself lacking the

authority to adjudicate on the substantive aspects of a legal proceeding initiated

¢ Ibid.
7 Ibid.
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against said individual. Jurisdictional immunity encompasses all forms of
jurisdiction, including criminal, civil, and administrative.®

The diplomatic agent's immunity from criminal jurisdiction entails that they
are exempt from being summoned before the criminal courts of the host State for
any unlawful acts or offenses committed in that State while carrying out their
diplomatic mission. Criminal jurisdiction encompasses the legal processes involved
in prosecuting and penalizing unlawful acts or offenses. According to C. Hurst, it is
important to note that being immune from a countty's criminal jurisdiction does
not automatically guarantee complete immunity from being subjected to constraint
by local authorities.’

The range of offenses that can be taken into consideration is extensive. The
primary category of offenses involving diplomats encompasses vatious
transgressions, including but not limited to instances of driving under the influence
and negligence, violations related to parking, and possession of illicit substances.
However, there have also been reported occurrences of more severe crimes such as
rape, assault, and robbery.

In the early hours of Friday, February 13, 1987, an automobile operated by
Kiatro 0. Abisinito, the Ambassador Extraordinary and Plenipotentiary of Papua
New Guinea to the United States, collided with three stationary vehicles and a
vehicle halted at a stop sign on Wisconsin Avenue in the northwestern region of
Washington, D.C. Ambassador Abisinito was transported to Georgetown
University Hospital in a state of unconsciousness, subsequently experiencing a rapid
recovery. During his hospitalization, he was formally accused by the District of
Columbia police of "negligently operating a motor vehicle by failing to exercise
proper care and attention while driving." According to the police report, it was
indicated that the individual in question exhibited clear signs of intoxication.
However, it is noteworthy that no impartial assessment or examination was
conducted by the authorities, as a gesture of deference towards his diplomatic

immunity. Following the occurrence of the accident, Ambassador Abisinito was

8 Przetacznik, F.: The History of the Jurisdictional Immunity of the Diplomatic Agents in English Law.
Anglo-American Law Review, 7(4), 1978, pp. 348-395. https://doi.org/10.1177/147377957800700402
% Ibid.

Kozigazgatsi és Infokommunikécios Jogi PhD Tanulmanyok | 2023/1. | ISSN 2732-0731
PhD Studies in Administrative and ICT Law

45


https://doi.org/10.1177/147377957800700402

46

Lama Allan Abu Samra— Diplomatic Agents’ Privileges And Immunities

promptly summoned back to his home country in accordance with the established
diplomatic protocol.!?

The inclusion of personal character within the scope of ordinary diplomatic
immunity from jutisdiction can be considered an integral component of positive
international law. The personal exemption, nevertheless, ceases to exist upon the
conclusion of the duties of the diplomatic agent, either upon their departure from
the host country to which they are accredited or, if they choose to remain after a
reasonable duration has transpired. At this critical juncture, when diplomatic
immunity ratione personae cease to exist entirely, diplomatic immunity ratione
materiae emerges as a prominent factor. The aforementioned type of immunity is
limited in its scope to official actions carried out in the fulfillment of diplomatic
responsibilities, yet it remains in effect indefinitely.!! Papua New Guinea's
Ambassador Extraordinary and Plenipotentiary to the United States, Kiatro 0.
Abisinito, hit three parked automobiles and a car halted at a stop sign on Wisconsin
Avenue in northwest Washington, D.C., shortly after midnight on February 13,
1987. Ambassador Abisinito went to Georgetown University Hospital in a coma
and recovered fast. While hospitalized, D.C. police accused him of "failing to pay
full time and attention to driving." The police reported that he was "obviously
drunk," but due to his diplomatic immunity, no objective test was catried out. As
per diplomatic etiquette, Ambassador Abisinito was recalled by his country
following the accident. The accident wounded two Americans. ABC Radio News
desk assistant Stephen E. Hagan, 26, was gravely hurt. Martha Clement, Mr. Hagan's
22-year-old companion, was hospitalized but discharged the next day. Both
Americans sued the Embassy of Papua New Guinea's insurance carrier. In line with
the recent Madoo v. Globe American Casualty Co.8 ruling, Ambassador Abisinito
filed suit before losing his diplomatic accreditation.

The Department of State's Office of Foreign Missions reffered the incident
to the U.S. Attorney for the District of Columbia, Joseph DiGenova, for
investigation and possible criminal prosecution hours after the tragedy. The
ambassador was indicted in April.10 This is the first time the US or any other nation
has tried an ambassador after his or her accreditation has expired for an act that

happened while accredited. The Abisin-to issue and the Department of State's effort

10 Larschan, B: The Abisinito Affair: A Restrictive Theory of Diplomatic Immunity, Colunibia Journal of
Transnational Law, 26/ 1988, pp. 283-285.

! Dinstein, Y.: Diplomatic Immunity from Jurisdiction Ratione Materiae, The International and Comparative
Law Quarterly, 15(1), 1966, pp. 76-89. https://doi.org/10.1093 /iclqaj/15.1.76
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to establish a restrictive conception of diplomatic immunity have raised questions
about a receiving State's duties under international law.!?

Diplomatic immunity is applied to domestic employees' compensation
claims under Article 31.1(c). However, mission members and their families can work
outside the mission or provide paid professional setvices. Thus, the spouse of a
mission member who works as a doctor, teacher, or administrator in the receiving
State may be sued.

The obvious immunity exception for such activities has removed an essential
barrier to spouses and other family members of diplomats working independently
in the receiving State in many States. Some States have agreements stating the
absence of immunity, or a specific guarantee may be a condition of allowing a
spouse to work, however, Parties to the Vienna Convention do not need such a
safeguard.!?

Regarding the matter of exemption from jurisdiction, it is applicable, as
stated by the research, throughout the duration of the diplomatic office,
encompassing both official and private actions. The central argument is that while
foreign diplomats are subject to local law in relation to private acts, their immunity
is limited to the "exercise of jurisdiction." However, when it comes to official acts,
their immunity extends to both the jurisdiction and the law of the receiving State.#
Diplomatic immunity, whether based on personal or functional grounds, is primarily
manifested in an exemption from legal proceedings. The distinction between the
two types of immunity is characterized by the temporary nature of the former, which
ceases upon the completion of the assignment, while the latter persists beyond that
timeframe. However, there is no discernible differentiation in their association with
regional legislation. The aforementioned conclusion aligns with both the literal
interpretation and underlying principles of Article 39 (2) of the Vienna Convention.
Furthermore, it adheres to the overarching principle articulated in Article 41 (1),
which stipulates that individuals who benefit from privileges and immunities have
an obligation to uphold the laws and regulations of the host country, while still
preserving their own privileges and immunities.”> A high-ranking Afghan

12 Larschan, 1988.

13 Denza, E.: Diplomatic Law: Commentary On The Vienna Convention On Diplomatic Relations,
Eurgpean Journal of International Law, 20(4), 1966, pp. 12861288, https://doi.org/10.1093/¢jil/chp082
14 Dinstien, 1966.

15 Tbid.
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diplomatic official, enroute to purchase an air-conditioning unit from a Queens-
based appliance store, collided his vehicle with that of a woman duting a
disagreement pertaining to a parking spot. The female individual was positioned
adjacent to the edge of the road, reserving a parking area for her male companion,
who was maneuvering his vehicle in reverse to occupy said space. Following the
disclosure of his identity as an Afghan diplomat, the diplomat firmly asserted his
request for the woman to provide him with personal space. Subsequently, he
proceeded to verbally offend her and intentionally collided his vehicle with hers. 10
There are two questions that arise for a diplomatic agent seeking to traverse a third
state while enroute to or from the state to which they have been assigned. Does
international law confer upon him an inherent entitlement to unrestricted passage,
particularly during periods of peace, and does he possess any specific privileges and
immunities during his transit? The practice regarding both matters exhibits
significant variation across different time periods.!”

During the late 19th and early 20th centuries, there was a general increase in
travel restrictions and tighter controls imposed by states. As a result, foreign
diplomats were required to obtain a visa in advance, if such a visa was necessary for
an ordinary traveler of the same nationality. The response of the French
Government to the passage of M. Soule demonstrates a shift in perspective.!8

The absolute exemption of a public minister from civil jurisdiction may not
be universally applicable. It is widely acknowledged among nations that a public
minister is granted immunity from the civil process in relation to any matter that is
directly or indirectly related to their official duties. Nevertheless, there is a
divergence of opinions among nations regarding the extent to which diplomatic
immunity extends to the private matters of diplomatic personnel. While a significant
portion of nations grants comprehensive immunity from any form of civil
jurisdiction, a smaller faction has expressed an opposing perspective. The alternative
perspective, which may be considered more favorable, would not provide an
exemption from local civil jurisdiction in cases that are completely unrelated to the
official responsibilities of the minister but rather pertain solely to a commercial or

professional endeavor in which they atre involved. In general, when an individual

16 Goodman, D. H.: Reciprocation as a Means of Curtailing Diplomatic Immunity Abuse in the United
States: The United States Needs to Play Hard Ball. Houston Journal of International Law, 11/ 1988, pp. 393—
413, 404.

17 Gore-Booth, 1979.

18 Ibid.
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who is granted diplomatic immunity initiates a civil lawsuit against a citizen of the
host country, the citizen has the right to file a counterclaim against the diplomatic
agent. Nevertheless, although the agent has relinquished his immunity by initiating
legal proceedings against the national, with regard to the counterclaim, the minister
has not waived his entitlement to be shielded from the enforcement of the civil

judgment in the event that the national prevails in the litigation.!”

III. Inviolability of Diplomats’ Residence and Property
Historically, there was a lack of differentiation in practical terms between the
"residence of the ambassadot" and the "premises of the embassy" until a relatively
recent period. In the context of a diplomatic mission, it was customary for the
composition of the entourage to include an ambassador, potentially accompanied
by a secretary who, by contemporary standards, would be recognized as possessing
diplomatic privileges. Additionally, the ambassador's family and a retinue, primarily
responsible for attending to the ambassador's personal needs and bolstering their
social standing, rather than engaging in diplomatic tasks, would reside and operate
from a unified dwelling. However, in the current century, there has been a significant
increase in the number of diplomatic and official personnel, surpassing the capacity
of the ambassador's residence. As a result, it has become customary for official
activities to take place in a separate office building referred to as the chancery, while
the ambassadot's private residence may be physically detached from it. The
commonly observed convention was to grant inviolability to the residences of staff
members, excluding the ambassador. However, this matter was rarely disputed as
these residences were not susceptible to politically motivated attacks to the same
extent as the embassy and thus did not typically require additional police protection
measures. The definition of 'premises of the mission' in the Vienna Convention is
limited to the ambassadort's residence. However, Article 30 stipulates that the private
residence of a diplomatic agent is also granted the same level of inviolability and
protection.?

The International Court of Justice (ICJ) deemed the counterclaim filed by
Uganda against the Democratic Republic of the Congo (DRC) in the case of the
Democratic Republic of the Congo v Uganda as admissible in 2005. This

19 Koffler, W. F.: A Passing Glimpse at Diplomatic Immunity Kenzucky Law Journal, 54(2), 1965.
2 Gote-Booth, 1979, p. 122.
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counterclaim asserted that Congolese soldiers had engaged in actions that
threatened and mistreated individuals from the Ugandan diplomatic mission in
Kinshasa, thereby violating Article 29 of the Vienna Convention. The International
Court of Justice (IC]) determined that the purported violation pertained to rights
owed directly to Uganda, thereby obviating the requirement for the affected
diplomats to exhaust local remedies. In 2005, the Eritrea Ethiopia Claims
Commission affirmed Ethiopia's assertion that Eritrean guards unlawfully
apprehended and held the Chargé d’Affaires of Ethiopia for a duration of less than
one hour, thereby violating his inviolability as stipulated in Article 29. Ethiopia
violated Article 29 by conducting searches of the persons and luggage of Eritrean
diplomats who were mandated to depart.?!

It is important to acknowledge that personal inviolability prohibits the
personal delivery of legal documents to a diplomat or any other individual who is
entitled to diplomatic immunity. While service of process does not entail arrest or
detention and does not directly infringe upon the person, freedom, or dignity of the
diplomat, it does represent the exercising of jurisdiction by the receiving State to
enforce its laws. Consequently, it violates the principle of personal inviolability,
similarly to how serving processes through mail on premises that are considered
inviolable (as previously discussed in relation to Article 22) also breaches their
inviolability. In 2000, an Irish criminal court determined that the act of serving legal
documents on the British Ambassador to Ireland violated both his personal
inviolability and the inviolability of the British Embassy in Dublin, rendering the
service of proceedings ineffective. In the case of Reyes v Al-Malki, the English
Court of Appeal affirmed that personal service of process on a diplomatic agent is
prohibited under Article 29. The prohibition is equally applicable in cases where
service is attempted on a diplomat or an individual who possesses diplomatic
inviolability, acting as an agent for their government, a distinct political entity of
their government, or a political party. As a result, United States courts determined
that the service of legal documents on President Jiang Zemin of China, during his
visit, could not be executed through the Falun Gong Control Office. Similarly, the
service of legal documents on President Mugabe of Zimbabwe, as the representative
of the political party ZANU, was also deemed invalid by the US courts.?> The act
of examining the personal belongings of a diplomat in extraordinary situations

21 Denza, 2009, pp. 221-222.
22 Denza, 2009, pp. 223-224.
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represents a significant deviation from the customary principle of a diplomat's
property being immune from interference in the host country. Additionally, it is
important to note that if a diplomat refuses to permit the inspection or testing of
their baggage by agents of an air carrier, in accordance with the prevailing practices
established in response to the rise of hijacking and terrorism on aircraft, the carrier
is not obligated to provide transportation services to the diplomat.

Article 36 does not contain any explicit provisions pertaining to the search
of incoming consignments of articles intended for the official use of a diplomatic
mission or for the personal use of a diplomat. Consequently, the regulation of this
matter falls within the purview of the receiving state. The sending state retains the
prerogative to dispatch any highly sensitive items that it prefers not to be subjected
to inspection by utilizing a diplomatic bag. The contents of the bag must be

designated for official purposes, with no additional restrictions on their nature.??

IV. Commencement and Termination of Privileges and Immunities

Article 39 of the Vienna Convention states that personal privileges and immunities
commence when the entitled person enters the receiving state to take up his post.
If he is already in the receiving state, his privileges and immunities begin when the
Ministry of Foreign Affairs receives notification of his appointment. This provision
clarifies the critical date for diplomatic agent immunities, which can be the date of
appointment, formal credential presentation (for heads of mission), or arrival in the
territory. If legal proceedings have already begun when immunity arises, it may be
raised to stop them (unlike a waiver, which cannot be stopped by the sending state).
If the receiving state is told of the appointment as a diplomatic agent of a person
against whom criminal actions are pending or suspects the appointment was
intended to hinder civil processes, this may pose problems. When told of the
diplomatic appointment of a person facing serious criminal accusations, the UK
Government asked the state to withdraw the notification, which it did. If a state
refused to withdraw a notification, the receiving state could declare the individual
persona non grata, but it would also have to argue that the procedure was an abuse
of diplomatic immunity and that it was not required to grant the normal period of

immunities that might allow the person to leave the country with impunity.?*

% Gore-Booth, 1979, pp. 140.
2 Gore-Booth, 1979, pp. 129-130.
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According to Article 39(2), individuals would maintain their immunity for acts
carried out in the course of their official duties as members of the mission. Based
on this formulation, it can be inferred that the immunity granted to an individual in
a receiving state would not extend to actions performed outside the scope of their
official duties as a member of a diplomatic mission. This is the case even if the
individual enjoyed immunity from prosecution at the time.?

Once an agent has been recalled and departed from the receiving state, it is
important to note that they are not entitled to any form of immunity should they
choose to return in an unofficial capacity. The possibility of him continuing his
career in the diplomatic service of his own country is irrelevant. The aforementioned
petspective is underscored by the viewpoint expressed by the Queen's Advocate in
the year 1840. The British Chargé d'Affaires stationed in Munich was reassigned
during a period of absence on leave. Despite the absence of any publicly stated
reasons for his return to Munich, he later made a visit to the city after his successor
had assumed full responsibilities in office. During his tenure, the Bavarian
authorities initiated legal proceedings against him. The Queen's Advocate provided
counsel to Lord Palmerston, asserting that given the prevailing circumstances, the
former Chargé d'Affaires did not possess diplomatic immunity and that there were
no valid reasons to warrant intervention by the British Government in his favor.?

Irrespective of the grounds for the termination of a diplomat’s appointment
or their continued affiliation with the diplomatic service of the sending state, the
diplomate maintains their immunity from the jurisdiction of the host state for the
duration required to conclude their affairs and return to their home state. In
situations where a diplomate is expelled due to engaging in activities that pose a
threat to the security of the state, it is possible for a diplomate to be subjected to
restraint in the interest of public safety. However, it is important to note that the
inviolability of the diplomat’s person is still upheld.?”

Due to the variability of circumstances associated with each case, it is
unfeasible to establish definitive parameters regarding the duration required for an
individual who has concluded their diplomatic duties to finalize their preparations
for departure. Typically, the issue can be resolved through a process of consultation

among the relevant officials. Following the rupture in diplomatic relations between

2 Shaw, M. N.: International Law, Sixth Edition. Cambridge, Cambridge University Press,2017. pp 769.

26 Jones, R. R.: Termination of Diplomatic Immunity 1948, British Year Book Of International Law. London, Royal
Institute Of International Affairs, 2016. pp. 262-279.

27 Jones, 1948.
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the United States and Turkey in April 1917, the Turkish Chargé d'Affaires stationed
in Washington expressed his request for a temporary stay in the United States due
to health issues. The host state did not raise any objections to this request.?® The
assertion that a diplomat's immunity ceases immediately upon the conclusion of
their mission is inconsistent with established norms and conventions. The prevailing
and more favorable perspective allows the diplomat a reasonable duration to vacate
the premises. This interpretation suggests that the need for a duration of time for
the officer to disengage from their assigned task has been understood. Challenges
often arise regarding the initiation and duration of diplomatic status and immunity
in cases where the government of the sending state has experienced a change that
deviates from the constitutional or legal procedures outlined in the sending state's

recognition by the receiving state.??

V. Conclusion

The preservation of diplomatic practice and the protection of the diplomat's dignity
during their work in the receiving country have been significantly influenced by the
concept of personal sanctity. This principle, which is endorsed by the Vienna
Convention on Diplomatic Relations of 1961 and jurisdictional immunity, has
played a crucial role in preventing diplomats from being compromised and allows
them to exercise their functions without interference. The concept of personal
immunity arises from the recognition that diplomats are vulnerable to potential
attacks, requiring the recipient state to ensure their protection and facilitate the
execution of their official responsibilities. Similatly, jurisdictional immunity, which
has been granted to diplomatic agents since the seventeenth century and
subsequently regulated by the Vienna Convention of 1961, is based on the principle
of refraining from prosecuting them for any offenses they may commit within the
host state's territory. The act of transferring the authority to adjudicate on said
crimes from the receiving state to the sending state implies that the sending state's
relinquishment of the diplomat’s jurisdictional immunity is a prerequisite for the
possibility of holding the individual accountable within the jurisdiction of the

receiving state. It is important to note that this immunity is not granted to the

28 Ibid.
2 Koffler, 1965.
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specific diplomatic agent, but rather to the position of representing their country.
This delegation has played a significant role in shaping legal principles and
international initiatives through theoretical frameworks. In the realm of philosophy,
there exists a discussion surrounding the concept of immunities and their legal
adaptation in a manner that does not infringe upon the territorial sovereignty of a
state. In this context, the receiving state grants approval for punitive authority to be
exercised over the diplomat outside of its regional jurisdiction, thereby relinquishing
the jurisdiction of its regional judiciary. This decision is made based on a political
consensus that has been met with significant controversy but has been legally
adjusted to align with regional sovereignty. Consequently, the international
community must refrain from interfering in internal affairs and violating national
sovereignty in order to maintain the continuity of these diplomatic relations. This
study examines the extent of jurisdictional immunity, which is only applicable in
cases where a diplomatic envoy commits a criminal offense. This contradicts the
foundational principles upon which diplomatic relationships between countries are
established, namely the promotion and advancement of economic, social, and
cultural ties. The occurrence of such crimes committed by a diplomat is incongruous
with the hypothesis underlying the establishment of these relations. This
necessitates an investigation into the fundamental characteristics and attributes of
diplomatic immunity. It has been observed in global conventions that states
generally do not relinquish jurisdictional immunity for their diplomatic
representatives, unless they engage in criminal misconduct unrelated to their official
duties, thereby permitting prosecution within the jurisdiction of the host state. The
preservation of diplomatic practice and the protection of the dignity of diplomats
during their work in foreign territories have been significantly influenced by the
concept of personal sanctity. The concept of personal immunity is based on the
premise that diplomats are susceptible to potential attacks, which necessitates the
recipient state to safeguard them and enable them to carry out their official
responsibilities. Jurisdictional immunity, which has been granted to diplomats since
the seventeenth century and was formally regulated in the Vienna Convention of
1961, is an extension of this principle. It ensures that diplomats are not subject to
prosecution for any crimes they may commit within the tertitory of the host state.
The act of transferring the authority to adjudicate on said crimes from the receiving
state to the sending state implies that the sending state's relinquishment of the
diplomat’s jurisdictional immunity is linked to the potential for holding the

individual accountable within the jurisdiction of the receiving state. It is important
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to note that this immunity is not granted to the specific diplomat, but rather to the
position of representing their country. This delegation has played a significant role
in shaping legal principles and international initiatives through theoretical
frameworks. In the realm of philosophy, the concept of immunities and their legal
adaptation is a topic of interest. It involves ensuring that such adaptations do not
infringe upon the territorial sovereignty of a state. In this context, the receiving state
grants approval for the exercise of punitive authority by the diplomat's state, thereby
relinquishing its regional judiciary’s jurisdiction over the matter. This decision is
made through a political consensus, which has been subject to considerable
controversy. However, it has been legally adjusted to align with the principles of
regional sovereignty. Consequently, the international community must refrain from
interfering in internal affairs and violating national sovereignty in order to maintain
the continuity of these diplomatic relations.
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I. Osszefoglalé

A tarsadalmi és technikai valtozasoknak kdszonhet6en hatalmas és egyre névekvé
mennyiségben keletkeznek személyes és egészségiigyi adatok. Felismerték a piaci és
allami szereplSk is ennek jelent6ségét, az adatokban rejlé hatalmas potencidlt, igy
egyre nagyobb az igény az adatok felhasznalasara. A személyes és egészséglgyi
adatok felhasznalasa kapcsan megkertlhetetlen a személyes adat jogi természetének,
forgalomképességének vizsgilata, hiszen alapjaiban determinalja, hogy lehet-e,
illetve milyen tipusu szerz6dés targyava tenni.

A személyes adatok jogi természetét, illetve forgalomképességét érdemes az
emberi sejtek és szovetekre vonatkozé szabalyozassal parhuzamosan vizsgalni,
hiszen az emberi test sejtei és szOvetei - {gy az emberben 1év6 ivarsejtek és az emberi
méhben 1év6 embridk - kétségkivil az ember alkotorészének, illetve emberi lénynek
tekintenddk, ezaltal kiterjed rajuk az embert megilleté emberi méltdsag bizonyos
szintig. A személyes adatok védelme is az emberi méltésaghdl levezethetd
informaciés onrendelkezési jogbdl szarmazik. Az azonos alapvets jogbdl valo
levezethetSségiik miatt érdemes megvizsgalni, kapcsolodasi pontokat keresni a
sejtek és a személyes adatok forgalomképességére vonatkozé szabalyok kozott.
Ugyanakkor a sejtek és szévetek felhaszndlasa sem altalaban tilalmazott, hanem a
jogalkoté olyan keretek kozé szoritotta, ami egyensily kialakitasat szolgalja az
adomanyoz6 és recipiens érdekei k6z6tt.

KULCSSZAVAK
Adatvédelem, adathasznositas, egészségiigyi adatok.
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I1. Személyes adatok forgalomképessége

A forgalomképesség a magyar szabdlyrendszerben fennallhat dolgokon, illetve mas
vagyontargyakon is. Akkor minésil forgalomképesnek, amennyiben azokon
vagyoni jelleg jogosultsigok létesiilhetnek, és ezek atruhdzhatok is. Ezekben az
esetekben a jog elismeri a jogosult jogalany azon szabadsagat, hogy maga dénthessen
arrol, hogy a jog altal biztositott védelem kit illet meg: 6t, vagy azt a személyt, akire
atruhdzta.! Az Gj Ptk. fogalomrendszerében a jogok - torvény eltéré rendelkezése
hidnyaban — forgalomképesek,? illetve nem hagyhatjuk figyelmen kivil, hogy
szamtalan esetben adatok megadasaval vehetink csak igénybe szolgaltatast. A
jogirodalomban is megjelenik az adatok forgalomképessége. A nemzeti adatvagyon
részei tekintetében Orban Anna megktlénboztet forgalomképes, kotlatozottan
forgalomképes és forgalomképtelen részeket. Ez utébbi két csoportba sorolja a
kozszféra adatai kozil a mindsitett adatokat, biztonsigi okokbdl korlatozott
adatokat, jogi oltalom alatt all6 adatokat, mig a maganszféra adatai kézul a személyes
adatokat, magantitkot, tzleti titkot, jogi oltalom alatt 4ll6 adatokat.?

A jelenleg hatdlyos szabdlyozas nem ismeti el expressis verbis a személyiségi
jogok vagyoni felhasznalasanak lehet6ségét, s6t tobb korlatot talilhatunk ezzel
kapcsolatban, gy példaul, hogy személyiségi jogokat csak személyesen lehet
érvényesiteni.* De ugyanakkor talilunk olyan jogszabdlyi rendelkezéseket is, amik
ezt megkérdjelezik. Ide tartozik egyrészt, hogy a vagyoni értékként valé értelmezés
iranyaba torténé elmozduldsnak tekinthets, hogy a jogalkoté lehet6vé tette
vagyonjogi szankciok alkalmazasanak lehet&ségét személyiségi jogok megsértése
esetén is azaltal, hogy a jogellenesen okozott karokért valé felel6sség szabalyai
szerint kovetelhetd a jogsért6tdl karinak megtéritése.> Gyakorlatilag tehit a
személyiségi jogi jogsérelem kozvetleniil anyagi ellentételezés altal kiegyenlithetd

napjainkban is. A joggyakorlatban is latunk hasonlé példat a merchandising

! Csehi, Z., et al.: Nagykommentdr a Polgdri Torvinykinyvril szld 2013. évi V. torvénybez. Budapest, Wolters
Kluwer, 2021.

2 A Polgari Torvénykonyvrél szolo 2013. évi V. térvény (Tovabbiakban: Ptk.) 6:202. § (1) bekezdés

3 Sasvari, P.: Informatikai rendszerek a kizszolgalatban 1. Budapest, Ludovika Egyetemi Kiado, 2020. 215 o..
37. 0.

+ Ptk. 2:54. §

5 Ptk. 2:53. §
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szerzGdések kapesan,® valamint a német joggyakotlatban is megjelent, amikor is a
bir6sag a Marlene Dietrich tigyben elismerte, hogy a személyiségi jogok nemcsak
eszmei, hanem kommercialis érdekek védelmét is szolgaljak.”

A hatdlyos magyar szabalyozas hatalya alatt a fenti érvek és joggyakorlat alapjan gy
gondolom, hogy elmozdulis figyelheté meg a személyes adatok forgalomképessége
felé a magyar jogban, annak kontintentalis jellege ellenére. ,,A forgalomképesség
nem a jog bels6 logikajabodl fakadé minéség, hanem a jog alapjat képez6 tarsadalmi
értékrend, a mordlis értékelés kovetkezménye és leképezédése”.8 A személyiségnek
egyes jegyei mar azzal piacképessé valnak, hogy a jog a felhasznalas engedélyezését
a jogosult hozzajarulasaval tekinti csak jogszernek.” Egyetértek Toth Andras azon
véleményével, hogy a pénzzel val6 fizetés alternativaja lesz a személyes adattal
fizetés mar bekovetkezett, ¢és ennek tagadasa csak néveli az érintettek

kiszolgaltatottsagat és kizsadkmanyolhatdsagat.!

III. Asszisztalt reprodukciora vonatkozoé szabalyozasi modellek

Az asszisztalt reprodukciora (ART) vonatkozo szabalyozasok alapvet6en egy skalan
képzelhetSk el, melynek a két végpontjat a permissziv és restriktiv szabalyozasi
modellek képezik, és az egyes allamok szabalyai e két végpont kozott, az egyes
szabdlyok jellegétSl fuggben vagy a permissziv vagy a restriktiv végponthoz
kézelebb helyezkednek el. A restriktiv (azaz tilté) szabalyozast koveti Ausztria,
Németorszag, Olaszorszag, Svajc. Megenged6 a szabalyozas tekintetében az
Egyesult Kirdlysag, Finnorszag, Svédorszag.!! Kilon emlitést érdemel az USA, ahol

¢ Gorog, M.: Gondolatok a személyiség maganjogi védelme korében. 1n: Személy és személyiség a jogban, Budapest,
Wolters Kluwer, 2016. 206. o.

7 Gorog, 2016, 203-204. o.

8 Menyhard, A.: Forgalomképes személyiség? In Menyhard, A. — Gardos-Orosz, F. (Szerk.): Személy és
személyiség a jogban, Budapest, Wolters Kluwer, 2016. 115. o.

9 Szeghalmi V.: A sgemiélyiség , értéke” és annak post-mortem tovabbélése. In: Homoki-Nagy, M.: Acta Universitatis
Szegediensis : forum : publicationes doctorandorum juridicornm 7. Szeged, Szegedi Tudomanyegyetem, 2017. 223.
o.

Egészséguigyi tertileten gyakorolt hozzajarulas specialitasair6l Id. Hohmann, B. — Kollar, G.: Is #he Use of
Broad Consent for Retrospective Research on Data and Tissue Possible in the Framework of GDPR?. In: Colcelli, V.,
et. al. (Eds.): GDPR Reguirements for Biobanking Activities Across Enrgpe. Cham, Springer Nature, 2023.
Chapter 40

10 Toth, A: A tisztességes adatkereskedelmet biztositd szabalyozas sziikségességérdl, Allam- és
Jogtndonrany, 63(3), 2021. 119.0. https://doi.org/10.51783/4jt.2021.3.05

W Zeller J.: A testen kiviil létrejott entbrivk mordlis és jogi stitnsa a reprodukciohoz, vald jog és a tudomanyos kutatds
tiikrében. PhD értefeegiés. Pécs, Pécsi Tudomanyegyetem, 2009. 109. o.
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nem egységes a szabalyozas: szvetségi és allami szinten is talalhaték szabalyok, de
a biréi joggyakotlat is jelentSs hatassal rendelkezik.!? Magyarorszag koztes
szabalyozast kovet, ami a késébbickben részletes kifejtésre keriil.

Az ART tekintetében a szabalyozas elemei alapvetSleg 6 témakort érintenek:
(1) Ki vehet részt az ART eljarasokban? (2) Megengedett-e az idegen ivarsejtek
felhasznalasa (az ivarsejt donacio)? (3) Hany embrié hozhaté létre egyetlen kezelés
soran? (4) Hany embri6 tltethet6 be az anyaméhbe egyetlen kezelés soran? (5) Kik
és hogyan gyakorolhatjak az embridk feletti rendelkezés jogat? (6) A kezelési
ciklusbél maradt szamfeletti embridk milyen célokra hasznalhatok fel? 13

A téma szempontjabdl a fenti kérdésre adott valaszok koziil az 6t6dik, azaz
az embri6 feletti rendelkezési jog az els6dleges, ami arra a jogpolitikai dontésre
vezethet6k vissza, hogy a jogalkoténak mi az allaspontja az ivarsejtek, illetve a
méhen kivili embri6 jogallasat illetSen, attételesen, hogy mikorra datilja a jogalkotd
az ¢let kezdetét. Az egyik megkozelités szerint lehet dolog, masik szerint a
személyiségi jog része. Az allamok ebben a kérdésben képviselt és az adott allam
terhességmegszakitas tekintetében kialakitott allaspontja kozott is fedezhetS fel
parhuzam.

Ha a személyiségi jog részének tekintjuk, akkor a felettik torténd
rendelkezés az 6nrendelkezési jog része, és a személyhez fGz6d6 jogokra vonatkozo
szabalyrendszert alkalmazandé a védelmére. Ezt a megkozelitést elfogado allamok
tartoznak a restriktiv szabalyozasi modellt valaszt6 orszagok kozé. Talalkozhatunk
olyan allasponttal, miszerint az ivarsejtek az ember 6r6kité anyagat hordozzak, ezért
eszmeileg elvilaszthatatlanok.!* Ezekben az orszagokban az embridt, illetve a
magzatot megilleté emberi méltésighoz és élethez valé jogat is jellemzben
elismerik, !> az emberi élet kezdetének a fogamzast tekintik, gy a
terhességmegszakitas tekintetében is szigorubb szabalyokat alkalmaznak. Példaul a
német embriévédelmi torvény a fogamzastdl kezdve védi az embriét. 16

12 Zeller, 2009, 112. o.

13 Zeller, 2009, 106. o.

Y Navratyil Z.: A vardzgsld eltori paleajit? Az asszisztalt humdn reprodukcidtil a reproduktiv klonozdsig — a jogi
szabilyozds kontirjai. PhD értefezés. Budapest, 2010, Pazmany Péter Katolikus Egyetem. 79. o.

15 Navratyil, 2010, 74. o.

16 U.o. 40. o.
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A permissziv szabalyozasi modellt valaszt6é orszagok az ivarsejtet, illetve a
méhen kivili embriot dolognak tekintik, ezért a réluk valé rendelkezések dologi és
kotelmi jogi jellegiek. Az USA-ban hiinyzik a szovetségi szintl egységes
szabalyozas, ezért vannak olyan tagallamok, ahol tilos, de olyanok is, ahol egy
honlapon lehet licitalni hirdetésekre, és ahol nék erotikus képeikkel probalnak
magasabb arat kiharcolni petesejtjeikért.!” Az USA-ban a petesejtdonor részestilhet
atlagosan 5000-10000 dollar, kiugré esetekben akar 25000-50000 dollaros
koltségtéritésben is, himivarsejt esetén 100-400 dollarrdl beszélhetink.'® A néi és
férfi ivarsejt ara kozotti szemet szaré kulénbség annak koszonhetS, hogy
aranytalanul nagyobb kockazatot jelent a nének a petesejtadomanyozas. Az
adomadnyozast ugyanis tobb hetes hormonkezelés el6zi meg, altatisban végzett,
invaziv beavatkozas, tovibbi a petesejtek téroldsa is koltségesebb. 19 Az USA-ban
tehat szerzGdéssel van lehet6ség az ivarsejtek ellenérték fejében torténd
elidegenitésére.?’ A permissziv szabdlyozasi modellre az Egyesilt Kiralysig a legjobb
példa, mivel — szemben az USA-val - kdvetkezetesen szabalyozott, de ugyanakkor
széles k6rben megengedd szabalyokat alkalmaz. Az Egyesilt Kirdlysagban a donor
koltségtéritésre tarthat azonban csak igényt, amelynek 6sszege maximializalasra
kertilt.?!

Az embridk jogallasa élesen felmertl azon jogvitakban, mikor a felek
parkapcsolata felbomlott, és felmeril a lefagyasztott, de fel nem hasznalt embriék
sorsa. Ekkor a birésagok elsédlegesen a felek korabbi nyilatkozatai alapjan itélik meg
elsédlegesen a jogvitat, ami erdsiti az embridk dologként térténé mindsitését,
hiszen elfogadja, hogy kételem, szerz8dés targyat képezhetik.?? Az USA esetjogiban
is taldlhaté utalds arra, hogy az embridk egyfajta tulajdont jelentenek.?

IV. Magyar szabalyozas
A magyar szabalyozas az ivarsejtadomanyozas tekintetében ugy rendelkezik, hogy

ivarsejtet reprodukcios eljaras végzéséhez, illetve orvostudomanyi kutatas céljabol

7U.0. 59. o.

18 Navratyil, 2010, 69. o.

19 Désa, A. — Hanti, P. — Kovacsy, Zs.: Nagykommentir a3 egészségiigyi tirvényhez. Budapest, Wolters Kluwer,
2023. (Tovéabbiakban: Etitv kommentar) 170. §

20 Navratyil, 2010, 70. o.

21 U.0.70. o.

22 U.0. 96. o.

2 U.o. 96. o.
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lehet adomanyozni, és ez kizardlag az adomanyozas szerinti célra hasznalhaté fel.?*
A torvény kizarja ivarsejt adomanyozasaért ellenérték fizetését, kizardlag az
adomanyozdssal ~Osszefuggs szlikséges és  igazolt koltségeket, valamint
jovedelemkiest lehet megtériteni?® A térvény kizdtja a recipiensnek valé kézvetlen
dondcioét, hiszen ivarsejtet reprodukciés eljaras végzésére mikodési engedéllyel
rendelkezd, illetve ivarsejt kutatdsara jogosult egészségligyi szolgaltatonak, valamint
kutatéhelynek lehet kozvetlenil felajinlani, és a fenti korbe nem tartozé személy
az adomanyként felajanlott emberi ivarsejtet, vagy az azt tartalmaz6 anyagot nem
fogadhatja el, azon tulajdonjogot nem szerezhet.?” Egy esetben tesz kivételt a
torvény az iranyitott adomanyozas tilalma alél, mikor személyes kapcsolat 4ll fenn a
donor és recipiens kozott néi ivarsejt-adomanyozas esetén, de ekkor is az
egészségligyi szolgaltatonak térténik az adomanyozas, csak meghatarozott személy
altali felhasznalds céljabo6l.?® Exrre a kivételre azért volt sziikség — mint ahogy fenn
emlitésre keriilt — a petesejtadomanyozas kockazatosabb és nagyobb megterheléssel
jar, és mivel legfeljebb koltségtéritésre tarthat igényt a donor, igy kevés esetben
vallaljak ismeretlen személy érdekében a beavatkozassal jaré kellemetlenségeket.
Embriéadomanyozasra vonatkozo szabalyozas azonos elveken nyugszik az
ivarsejtadomanyozasra vonatkozo szabalyozassal. Reprodukcids eljaras, illetve
ivarsejt-adomanyozas soran testen kivil létrejott és be nem iltetett embridval
kapcsolatos rendelkezés jogot az embriét 1étrehozé hazastarsak valamelyik fél
halaldig kéz6sen gyakoroljdk, ami irdnyadé a kapcsolatuk megromldsa esetén is. A
torvény azonban lehet6vé teszik barmelyik félnek a rendelkezési jogrél valo
lemondast.?® Az embriéval kapcsolatban teheté jognyilatkozatok korét a torvény
taxative felsorolja, ami lehet (1) az embridnak a sajit célu esetleges kés6bbi
felhasznalas érdekében torténd letétele (embridletét), (2) mas személyeknél
végzendo reprodukceids eljarashoz adomanyozas, (3) orvostudomanyi kutatas céljara
torténs  felajanlds.’® Az embridval valé rendelkezés egybehangzé irasbeli

2 Az egészséguigyrol szolé 1997. évi CLIV. torvény 170. § (1) bekezdés
% Eutv. 170 § (3) bekezdés

20 Eatv. 171. § (2) bekezdés

27 Eutv. 171. § (2a) bekezdés

28 Eiitv. 171. § (4) bekezdés

2 Eiatv. 175. § (1) és (2) bekezdések

30 Eltv. 175. § (3) bekezdés

~ S~
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nyilatkozattal torténhet,?! de a reprodukcios eljars a hdzastarsi (élettarsi) kapcsolat
megszinése utan is folytathaté az egyedilalléva valt nénél, amennyiben a néi
ivarsejt megtermékenyitése mar megtértént, viszont a hdazastars (élettars) haldla
esetére el6zetesen kifejezetten kizathatjak32. Az embriéadomanyozis tekintetben is
érvényes az a korlatozas, hogy a felajanlas egészségiigyi szolgaltaté részére torténhet
csak.?

Erdemes megvizsgalni emellett, hogy mas jogteriiletek, hogy minésitik az
emberi testet, illetve alkotorészét.

A szabadalmi torvény kizarja, hogy az emberi test, vagy test barmely részének
puszta felfedezése, ideértve valamely gén szekvencidjanak vagy részszekvenciajanak
felfedezését is szabadalmazhaté talilminy tirgya legyen,® de az emberi testbdl
izolalt vagy valamely miszaki eljardssal mas modon elSallitott rész, ideértve a gén
szekvencidjat vagy részszekvencidjat is, tekinthet6 szabadalmazhaté taldlminy
targyanak, ha az ilyen rész szerkezete megegyezik valamely természetben el6fordulé
rész szerkezetével

A Btk. kriminalizalja az emberi test tiltott felhasznalasat, aminek tényallasat
az koveti el, ,,ki emberi gént, sejtet, ivarsejtet, embriot, szervet, szévetet, halott testét
vagy annak részét, illetve halott magzatot jogellenesen megszerez, vagyoni
haszonszerzés végett forgalomba hoz, vagy azzal kereskedik.”3¢ A bincselekmény
mindsitett esete, ha egészségiigyi szolgaltaté alkalmazottja a foglalkozasa kérében
kéveti el.37 A blncselekmény jogi tirgya — azaz a tényallassal védeni kivant érték - a
testi integritas fizikai komponensének, valamint és az emberi testnek mint biol6giai
entitdsnak a védelme .’

Az emberi test és alkotorészeivel valé kapcsolatot polgari jogi — azon beliil

is — dologi jogi szempontbél is érdemes megkozeliteni. A tulajdonost

3 Eitv. 176. § (1) bekezdés

32 Eiitv. 167. § (2) bekezdés

33 Eitv. 176. § (2) bekezdés

31995. évi XXXIII. torvény (Tovébbiakban: Szabadalmi tv.) 5/A § (3) bekezdés

35 Szabadalmi tv. 5/A § (4) bekezdés. Ez a rendelkezés az Eurdpai Szabadalmi Egyezménybdl szirmazik.
3 Btk. 175§ (1) bekezdés

37 Btk. 175§ (2) bekezdés

38 Belovics, E. — Beregszaszi, G. — Bodonyi, I. — Halmos, K. — Miskolczi, B. — Polt, P. — Szoboszlai-Szasz,
R. —Vaczi, P. — Vida, J.: A Biintetd Torvénykionyy kommentdrja — elektronikus kiadvany. Budapest, HVG Orac,
2021.175.§

Hohmann, B. — Kollar, G. — Széke, G. L.: Country report — Hungary. In: Colcelli, V., et. al. (Eds.): GDPR
Reguirements for Biobanking Activities Across Eurgpe. Cham, Springer Nature, 2023. Chapter 59
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tulajdonjoganak targyan - jogszabaly és masok jogai altal megszabott korlatok kozott
- teljes és kizarolagos jogi hatalom illeti meg, ezt hivjuk tulajdonnak.?® A tulajdonnak
az egyik részjogositvanya a rendelkezés jog.** A tulajdonjog tirgya birtokba vehet
testi targy lehet*! Az ivarsejtekkel és embridkra vonatkoz6 szabdlyozassal
Osszevetve tehat az Osszhang megallapithaté, hiszen a jogszabaly biztositja a
rendelkezés jogat az ivarsejtek és embridk felett. A k6z6s rendelkezési jog utalhat a
szul6k kozos felugyelet jogara, de az osztatlan kozos tulajdon elemeire is.4? Az
Evans v. the United Kingdom tigyben is ugy doéntott a birésig az ivarsejt a felek
k6z6s tulajdonat képezi.*?

A magyar szabalyozasban tehat kijelenthetjiik, hogy a dologként mindsités
az uralkodé, mert (1) dologi és kételmi jogi szohaszndlatot kévet, (2) feltételes
jogképesség kezdete a betltetéshez,* nem pedig a megtermékenyitéshez kotédik -
pedig az Alaptérvény szerint a magzat életét a fogantatastdl kezdve védelem illeti
meg.* (3) Az Eitv. széhasznalatabdl arra kovetkeztethetlink, hogy az ivarsejtek
felett tulajdonjog szerezhet6.*® A szévetek, sejtek, testrészek vonatkozdsiban
altalanosan elfogadott, hogy a személyiségi jog részét képezik, amig az emberi test
részei

Azaz a magyar jogalkoté emberi testen kiviili ivarsejtek, illetve méhen kiviil
megtermékenyitett embridkat alapvetbleg dolognak tekinti.

Igaz ez annak ellenére, hogy korlatozza a felettitk valé rendelkezési jog
mértékét: meghatarozza, hogy milyen nyilatkozatok tehet6ek rajuk vonatkozéan, kik
szerezhetnek tulajdonjogot felettiik, illetve tilalmazza, hogy ellenértéket fizessenek
értitk. Ez véleményem szerint forgalomképességiik korlatozasnak tekinthetd, hiszen
nem 4ltalanos érvénnyel tiltja az ivarsejt- és embribadomanyozast, hanem csak

meghatarozott feltételek esetén teszi lehetévé. Az ember személyiségéhez k6t6d6

3 Ptk. 5:13 § (1) bekezdés

40 Ptk. 5:13 § (2) bekezdés

# Ptk. 5:15. § (1) bekezdés

¥ Sandor, J.: Az én molekulim - Bioetika és emberi jogok a XXI. s3dzad eleén. Budapest, L'Harmattan Kiado,
2017.148. o.

43 Sindor, 2017, 88. o.

# Eitv. 179. § (3) bekezdés

# Alaptorvény I1. cikk

4 Eutv kommentar 165. §

47 Menyhard, 2016, 160. o.
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javaknak ellenérték fejében valé atruhazasara iranyulé szerzédések megitélése
kihivast jelent6 feladat. Ide tartozik a béranyasag, mesterséges megtermékenyitésre,
sterilizalas, szervatiltetést szabdlyozo szerzGdés.*8

A tulajdonjogi megkozelités elfogadasaval felmerilhet az emberi test aruba
bocsatasanak elfogadasa. Az UNESCO is foglalkozott az emberi test dolog
statuszaval, de elzarkézott ett6l, mert allaspontja szerint ez az emberi test
elértéktelenedéséhez vezethet, és az emberi méltosig, azaz alapjog részének tekinti.*
Az Ovieddi Egyezmény is tiltja, hogy az emberi test és testrészei haszonszerzés
forrasava valjanak,>® ami a szervkereskedelem tilalma mellett az emberi test druba
bocsatasanak tilalmat is jelenti.>! Az emberkereskedelem tényélldsanak jogi targyat
az emberi méltosagbdl levezetheté 6nrendelkezési jog képezi, amelynél fogva az
ember a maga személyében ember marad, és nem valhat eszk6zz¢ vagy targgya. Az
ember tulajdonjogi megkdzelitése vezethet az Onrendelkezési jog, illetve emberi
méltosag sérelméhez, az ember kizsakmanyolasdhoz. Azonban a szerz6déskotési
szabadsdg is az emberi méltosagra vezethetS vissza, és ekdzben szintén az emberi
méltdsigra visszavezethetd alapjogok miatt keriil kotlitozasra.>?

Az emberi méltosag kettSs jellegli: egyrészt alapjogi, azaz alkotmanyok és
emberi jogi dokumentumok tartalmazzak, masrészt alapelvi, mivel alapelvként
athatja az etikai szabdlyokat.’> Alapjogi értelmezésben egyfajta ,,ultima ratio”
szerepet tOlt be, ugyanis konkrét jog sérelmének hidnyaban is lehet ra hivatkozni,
mikor a sérelmet az ember eszkozként torténd hasznalata, targyiasitdsa jelenti, vagy
mikor az ,,0ntudatlan, eszméletlen, akaratnyilvanitasra képtelen ember megalazzak,
megszégyenitik”.>*

Az Alaptorvény szerint ,,az emberi méltosag sérthetetlen. Minden embernek

joga van az élethez és az emberi méltésaghoz”.5> A Btk. haldlblintetésre vonatkozé

4 U.o. 139. o.

49 Sandor, 2017, 64. o.

502002. évi VL. torvény az Eurdpa Tandcsnak az emberi 1ény emberi jogainak és méltésaganak a biologia
és az orvostudomany alkalmazasara tekintettel t6rténé védelmérdl sz6l6, Oviedéban, 1997. aprilis 4-én
kelt Egyezménye: Az emberi jogokrdl és a biomedicinarél sz616 Egyezmény, valamint az Egyezménynek
az emberi lény klonozasanak tilalmardl sz6l6, Parizsban, 1998. januar 12-én kelt Kiegészit Jegyzokonyve
kihirdetésérdl (Tovabbiakban: Ovieddéi Egyezmény) 21. cikk

51 Sandor, 2017, 102. o.

52 Menyhard, 2016, 131. o.

53 Sandor, 2017, 47. o.

5 U.o0.47. o.

5 Alaptorvény 11 cikk
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szabalyat is az emberi méltésds sérelme miatt semmisitette meg az
Alkotmanybirésdg, hiszen a ,halalblintetéssel valé megfosztasra vonatkozé
rendelkezések ... ugyanis az élethez és az emberi méltésaghoz valé alapvetS” jog
lényeges tartalmat nemcsak korlatozzak, hanem az életnek és az emberi
méltésagnak, illetve az ezt biztosité jognak a teljes és helyrehozhatatlan
megsemmisitését engedik meg”.>

Nem szabad azonban figyelmen kiviil hagyni, az emberi test mely részeinek
dologga minGsitésérdl van szo: olyanrol, ami ugy vélaszthato le az egyénrdl, hogy
nem okoz egészségromlast, illetve semmilyen fogyatékossagot az egyénben, és -
amellett, hogy mas személyek szamara segitséget jelent -az egyén érdeke a testérdl
val6 levalasztas. Ez az érdek lehet akar esztétikai jellegli, példaul a kinézetének
atalakitdsa céljadbdl levagatja a hajat, de lehet anyagi jellegi is a levagott haj
pardkakészités céljabol torténd  értékesitésével, vagy ivarsejt mads személy
gyermekvallalasanak tdimogatasanak el6segitéséért. Arrol nem is szélva, hogy amig a
donornak legfeljebb koltségtérités fizethet§, mennyire tisztességes az, hogy a
donortél szarmazé mintan végzett kutatiasok a kutaté cégnek jelentés haszonnal
jarjon?s7 Allaspontom szerint nem szabadna az egyéni énrendelkezési jogot akkor
korlatozna, ha az egyén egészségi allapotira nem jar jelentGs hatassal, és sajat
dontése alapjan érdeke fGz6dik hozza. Ha az egyént nem kezeljik olyan
személyként, aki felel6sen képes az egészségét érinté dontések meghozatalara, akkor
a szikségeshez képest szélesebb kérben kotlatozzuk az egészségiigyi, illetve
altalanos o6nrendelkezési jogat, mikézben masoktdl elvesszitk a gyermekvallalas

lehetdséget, és korlatozzuk a tudomany fejlédését.

V. Szabalyozasi modell személyes adatok tekintetében valé alkalmazasa

Ezt a szabalyozasi modellt véleményem szerint a személyes adatok tekintetében is
érdemes lenne fontoléra venni. Az emberi testben 1évé ivarsejtek és az emberi
méhben 1év6 embridk kétség kivil az ember alkotorészének, illetve emberi lénynek
tekintenddk, ezaltal kiterjed rajuk az embert megilleté emberi méltdsag bizonyos
szintig. Tekintettel arra, hogy a né oOnrendelkezési joga kiterjed a terhesség
megszakitasar6l valé déntésre is, ez alapjan véleményem szerint kijelenthetjiik, hogy

amikor nem veszélyezteti az ember életét és egészségét, donthet ugy, hogy bizonyos

5623/1990. (X. 31.) AB hatérozat a halalbiintetés alkotmanyellenességérdl
57 Sandor, 2017, 87. o.
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alkotérészeit levalaszt, izolal magardl, amik a levalasztast kdvetéen mar nem birnak
— a fentiekkel 6sszhangban - az emberi méltésaggal, az abbdl eredd jogokkal, hanem
forgalomképessé — még ha kotldtozottan is - valnak. Az Oviedéi Egyezmény sem
tiltja az emberi test valamely beavatkozas soran eltavolitott alkotorészének az
eltavolitas céljatdl eltéré célra torténé megbrzését és felhasznalasat, hanem a
megfeleld tdjékoztatasi és beleegyezési eljarashoz kot.>®

A személyes adatok védelme is az emberi méltésaghol levezethetd
informdci6s 6nrendelkezési jogbol szarmazik. Ha az ember 6nrendelkezési jogaba
beletartozik a terhességmegszakitas, illetve az iversejtadomanyozasrol sz6l6 dontés,
ugy gondolom személyes adatok adomanyozasardl valé déntés is. Nem altalaban
javaslom a felhaszndlds tilalmat alkalmazni, hanem jogalkotéi befolydssal
meghatarozni azokat a kereteket, ami nem jelent jelentés kockazatot az érintett
maganszférajara vonatkozéan. Példaként szolgalhat a sejtek, szOvetek és szervek
atruhazasanak szabalyai, ami oly mértékben és médon engedi, ami nem jelent
egészségromldst, életveszélyt az érintett életére.

Az tzleti titok tekintetében is megfigyelhetd volt ez a folyamat. Kordbban a
személyiségvédelem keretében kertilt szabalyozasra, hiszen az emberi méltésagbol
levezetett maganszféravédelemre és magantitok védelemre eredeztethet$ vissza az
oltalom. Ez azonban komoly nehézségeket okozott a kifejezetten vagyoni jellegl
felhasznalasra eredeztetett Uzleti titok kapesan, hiszen ilyen jellegl szabalyozasnal
hianyzott az engedélyezési szempontd oltalom, illetve a felhaszndlashoz adott
hozzajarulasra alapozott jogtechnika sem elégitette ki az igényeket. A jogalkoto ezért
atalakitotta a szabdlyozast, és kiemelésre kerilt az tzleti titok vagyoni jellege,
valamint a licencia és jogatruhazasi szerz6dés alapjan valé felhasznalasa. képmas,
hangfelvétel, magantitok, személyes adat, név) engedélyezési szempontd jogi
védelmének hianya tovabbra is fennall, és helyesebb lett volna ezt egyszerre
pétolni.>

VI. Osszegzés

A tarsadalmi és technikai valtozasoknak készonhet6en hatalmas és egyre névekvd
mennyiségben keletkeznek személyes és egészségligyi adatok, ami magaval hozta az
igényt a felhasznaldsukra vonatkozoan is. A személyes és egészségiigyi adatok
felhasznalasara vonatkoz6 szabdlyrendszer éppen kialakitas alatt 4ll, amely soran

38 Ovieddi Egyezmény 22. cikk
3 Leszkoven, L.: Frdekérzékenység és szerz8désszegés. Polgdri Jog, 2018/ 9.
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érdemes parhuzamot vonni az emberi sejtek és szévetekre vonatkozé
szabalyozassal, hiszen mindketté az emberi méltosag védelmére visszavezethetGen
nyer oltalmat. Véleményem szerint mindenképpen jé példaként szolgalhat az emberi
sejtek és szovetekre vonatkoz6 szabalyozas abban a tekintetben, hogy nem
altalanossagban tiltani kell a felhasznalast, hanem jogalkot6 altal meghatarozott,

érintetteket védé garanciakat biztosité korlatok kozé kell szoritani.

Kozigazgatasi és Infokommunikéacios Jogi PhD Tanulmanyok | 2023/1. | ISSN 2732-0731
PhD Studies in Administrative and ICT Law



Horvathné Bogdr Gabriella — Azonositasi rendszerek az, elektronikus anyakinyvi igazgatdsban

AZONOSITASI RENDSZEREK AZ ELEKTRONIKUS ANYAKONYVI IGAZGATASBAN
Horvathné Bogdr Gabriella

jaghallgatd, Pécsi Tudominyegyetem Allam- és Jogtudomanyi Kar

E-mail: horvathnebogargabriella@gmail.com

DOI: 10.47272 /KIKPhD.2023.1.5

OSSZEFOGLALO

Tanulmanyomban az elektronikus anyakényv azonositasi rendszerérét vizsgalom,
mely biztositja az adatok biztonsigos tirolasat és hasznalatat. Felvazolom, az
azonositasi rendszerek eredetét és azt, hogy egy Eurdpai Unié altal meghatarozott
jogelv hogyan hat az elektronikus anyakoényv gyakorlati hasznalatara és milyen
lehet6ségeket rejt az dllampolgarok szamara. Bemutatom az elektronikus anyakonyv
informatikai hatterét és az informatika és a jogszabdly egymasra gyakorolt hatdsat.
Elemzem az elektronikus anyakonyvbdl torténé adatszolgaltatas problematikéjat.
Arra a kérdésre keresek valaszt, hogy az elektronikus anyakényvbdl térténd
adatszolgaltatas is valéban elektronikus vagy technolégia adta lehet6ségek
kiaknazasa még varat magara?

KULCSSZAVAK

Elektronikus anyakonyv, azonositasi rendszerek, adatszolgaltatas,

I. Bevezetés

Az elektronikus anyakényv bevezetésével jelentés mértékben megvaltozott
a személyek adatainak kezelése, taroldsa, felhasznalhatdsaga, illetve az anyakoényvi
nyilvantartasbél kikerilt adat atja. Felmertl az a kérdés, hogy a nyilvantartasbol
kilép6 adat biztonsiagos rendszerek utjan valoban nem juthat-e illetéktelen
felhasznalohoz. Hogyan garantilja az elektronikus anyakoényvi rendszer h a
személyek adatainak biztonsagos felhasznalasat és tovabbitdsat az arra jogosult szerv
felé? Az alabbiakban bemutatom a kozigazgatisban hasznalt azonositasi
rendszereket, elemzem az elektronikus anyakonyv altal hasznilt azonositasi
rendszereket, felvazolom az elektronikus anyakonyvbdl torténé adatszolgaltatas

rendszerét.
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II. Az azonositasi rendszerek
1. Az azonositasi rendszerekr6l altalaban

A technolégiai rendszerek fejlédésével olyan lehetéségek nyiltak meg a
kozigazgatas — ezzel egylitt az anyakonyvi igazgatas — szamara, amelyekre ezel6tt par
évvel gondolni sem mertink. Ezért joggal mertilhetett fel a kérdés a tapasztaltabb
anyakonyvvezetSk szamara, hogy ,,Biztonsagban vannak-e ag adatok a szdmitigépen?”.
Ez idedig az emberek annak hittek, amit lattak. Az anyakonyvvezetS sajat
érzékszervei altal tapasztalta, hogy az anyakOnyvezésnek ,sulya” van. Az
anyakonyvek fizikailag tapinthaték, tarolasukrol és biztonsagukrél maga az
anyakonyvvezet6 gondoskodik, pancélszekrényben tarolja mind az anyakoényveket,
mind a hozzajuk tartozé alapiratokat. A papiralapu anyakényvvezetéi munka az
elektronikus anyakényv bevezetésével megszint, csak a kapcsolédd napi rutin
maradt meg délutin munka végeztével a pancélszekrényeket be kell zarni és a
pecséteket az anyakonyvi kivonatokkal és az autentikus kartyaval egyiitt szintén el
kell zarni.!

Val6jaban az elektronikus anyakoényvi rendszert egyrészrél a tarsadalom
fejlédése generalja, masrészt egy kiilsé politikai rahatas, azaz Eurépai Unids hatas,
mely a fejlédést szolgalja. Ravasz Péter kifejti,> hogy ez a fejlédést kifejezetten a
gazdasagi érdekek mozgatjak. Elképzelhetének tartom, hogy az Eurépai Unid
gazdasagi érdekei diktaljak a fejlodést, de vitathatatlan, hogy mi uniés allampolgarok
is élvezzik a fejlodés elényét. Ahogy a tarsadalom tagjai mobilissa valtak az elmdlt
id6szakban — vélhetéen, a személyek szabad aramlasanak alapelvébdl kifolydlag —
ugy valt kévetelménnyé az Uni6 szamara a kozigazgatis mikodtetése a jelenlegi
tarsadalomban és a kénnyebb tgyintézés. Nem szabad megfeledkeznink arrdl a
tarsadalmi rétegrdl sem, akik még nem készek koruknal és iskolai végzettségliknél
fogva a digitalizaciora valo atallasra.3 Tgy jelenleg a hibrid médszernek maradnia kell.

U Ar 1. szamu melléklet 5. pont

2 Ravasz, P.: Az elektronikus kozigazgatas stratégiai kérdései az eurdpai unidban. Debreceni Jogi Miihely,
2018. évi (XV. évfolyam) 1-2. szdm. DOI 10.24169/DIM/2018/1-2/6

3 Budai, B. B. — Gerencsér, B. S. — Veszprémi, B.: A digitalis kor hazai kizigazgatdsi specifikumai. Budapest,
Dialog Campus, 2018. 22-23. o.

Hohmann, B.: Az dtlithatisdg értelmezése és kivetelményrendszere a kigigazgatdsi hatdsdgi eljarasok tikrében. Pécs,
Novissima Kiado, 2022. 196-203. o.
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Parhuzamosan miakédtetni szitkséges a személyes jelenléttel mikods tigyintézést és
egyre nagyobb teret kell engedni az e-kdzigazgatisnak.* A személyes tgyintézés
soran az adatok biztonsaga érdekében elengedhetetlen az adatigénylé
személyazonossagat vizsgalni. A digitalizalt kozigazgatas térhoditasa elStt nagyon
egyszerd volt a személyesen megjelend tigyfél azonositasa, személyi igazolvany
alapjan. Az e-kozigazgatas megjelenésével az adatkéré tobbféle azonositasi modszer
kozil valaszthat. A kovetkezGkben attekintem a kozigazgatasban hasznalt
azonositasi modszereket, majd azokat a modokat, amelyeket az elektronikus
anyakonyv hasznal. Ezt kévetéen bemutatom az elektronikus anyakényvbdl térténd

adatszolgéltatas problematikait.
2. Az azonositdsi rendszerek az e-kézigazgatisban

A kozigazgatas digitalis halozatra valo telepitését és automatizalasat az Eurépai Unio
Bizottsaga keltette életre: ,,.4 nivekedés, a versenyképesség és a foglalkoztatottsdg kizéptivii
stratégidjardl s300 febér kinyv” és az ennek nyoman 1994-ben a Tanacs felkérésére
megjelent szakért6i jelentés, az un. Bangemann-jelentés fekinthetd az e-kSzigazgatas
alapdokumentumanak. Ennek keretében latott napvilagot az eEurope akcidterv
2002-ben, ami lehetévé tette tobb nyilvantartas elektronizalast, tébbek kézott az
elektronikus anyakényv 2014. évi bevezetést: ,,A belsd piaci szolgdltatisokrdl 530l
2006/ 123/ EK irinyely 5-8. cikkei nyomdn négy pontban isszegezhetiek azok a feriiletek,
amelyeken azg e-koigazgatds fejlesztése s3iikséges.”

Az Eurépa Unio6 dltal kibocsatott rendelet alapjan kertlt az eIDAS® rendszer
kiépitésre hazankban, ami az elektronikus azonositds és bizalmi szolgaltatasok
szabalyozasat jelenti. A szabalyozott teriiletek az elektronikus azonositas, az
elektronikus aldiras, az elektronikus bélyegzd, a kézbesitési szolgaltatdsok, a hataron

atnyualo6 egytuttmikodést elésegits szolgaltatasok.

Hohmann, B.: The Principles and Fundamental Requirements of the Transparency on the Public Administrative
Proceedings. In: P., Suresh (Szerk.): Proceedings of THE IIER. INTERNATIONAL CONFERENCE Dutbai,
UAE. Dubai, International Institute of Engineers and Researchers (IIER), 2019. 2-3. o.

4 Kiss, P. ].: Digitdlis transzformdcid egyes akaddlyai és azok felsdmolisi lebetdségei a magyar kozigazgatdsban.
Disszertacid. Budapest, Budapesti Corvinus Egyetem, 2021. 157-159. o.

Hohmann, B.: A digitalizicid személyességi, dtldthatisagi kivetelményei a helyi, feriileti kizigazgatdsi szervek
mitkidésére. In: Csefko, F. (szerk.): Szemelvények a belyi és teriileti kigigazgatds aktudlis kérdéseirdl. Pécs, A Jové
Kézigazgatasaért Alapitvany, 2022. 207-210. o.

5910/2014/EU rendelete

Kozigazgatisi és Infokommunikéaciés Jogi PhD Tanulmanyok | 2023/1. | ISSN 2732-0731
PhD Studies in Administrative and ICT Law

70



71

Horvathné Bogdar Gabriella — Azonositasi rendszerek az, elektronikus anyakinyvi igazgatdsban

Az elektronikus azonositis biztonsigi szintenként van szabdlyozva.® Az
alafrasok korét a fokozott biztonsagd és mindsitett aldirasokban hatirozza meg a
rendelet. Az elektronikus bélyegz6 a hasznalé szervezet beazonositasat szolgalja,
személy azonositdsat nem teszi lehet6vé. A kézbesitési szolgaltatasok az adatok
(dokumentumok) bizalmas csatornan keresztili kiilldését és fogadasat biztositjak az
adatvesztés, adatkarosodas, adatlopas vagy jogosulatlan adatmddositas
kikiiszobolésével. F6 céljuk — a megbizhatd killdésen és fogadason tul — a kézbesités
datumanak és egyéb adatainak hiteles igazolasa, bizonyitékként vald
felhasznalhatésaga.” Az  Eurépai  Parlament és  Tanics  rendeletének
végrehajthat6saga hivtaéletre az elektronikus Ugyintézés és a bizalmi szolgaltatisok
altalanos szabalyairdl sz6lé 2015. évi CCXXII t6rvényt, kézismertebb nevén az
Elsztv.-t.

Az Eisztv. bevezet két olyan fogalmat, mely nélkilézhetetlen az
clektronikus  azonositasok,az  elektronikus  Ugyintézés és a  rendszer
rendszerkapcsolat megértése sordn. Bz a SZEUSZ, szabilyozott elektronikus
ligyintézési szolgiltatds (tovibbiakban: SZEUSZ) és a kézponti elektronikus
tigyintézési szolgaltaté (tovabbiakban: KEUSZ), azaz a Kormany altal kételezben
biztositandé szabélyozott elektronikus tgyintézési szolgaltatisokrol van szé. Az
elektronikus anyakonyv (tovabbiakban: EAK), a személy és lakcimnyilvantartd
rendszer (tovabbiakban: SZL), a rendelkezés nyilvantartas (tovabbiakban: RNY), az
elektronikus egészségiigyi szolgaltatasi tér (tovabbiakban: EESZT), a személyre
szabott lgyintézési felillet (tovabbiakban: SZUF) rendszerek, melyek kozétt a
kapcsolat az KEUSZ-6kén keresztiil jon létre. A NISZ Zrt., az Idom Soft Zrt.
szolgaltatok, akik lehet6séget biztositanak a kapcsolatra.

Az e-kbzigazgatias magaval hozta a szamitastechnikabdl ismert fogalmakat,
mint adatbazis, adatok mentése vagy torlése, internet hal6zat, halézathoz valé
kapcsolodas. A felsorolds végtelen. Az adatbazisokhoz valé hozzaférés sarkalatos
pontja az e-kézigazgatds megvaldsulasanak. Az adatbazishoz hozza kell férnie a
mikodtetének és a felhasznalonak egyarant. Ezért szikséges beszélni az azonositasi
rendszerekrdl altatlaban és arrdl, hogy ezen megoldasok kézil mit hasznal az e-
kozigazgatas és ezen belil mely azonositasi médszereket haszndlja az anyakoényv

0 Zambé, A. E.: Az elektronikus azonositas szabélyai az elektronikus tigyintézést biztosito szerveknél.
JURA 24(1), 2018, 187-188. o.
" Budai, B. B.: Az e-kizigazgatis fo , Jogi €5 stratégiai keretei. Budapest, Dialég Campus, 2017. 41. o.
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vezetésére szolgdldé informatikai rendszer. ElsGként az elektronikus anyakényv
mukodtetésének oldalardl tekintem at az azonositasi moédszereket.

3. Az azonositdsi rendszerek haszndlata az elektronikus anyakonyvben

A probléma beazonositasahoz sziikségesnek tartom részletezni, hogy az
elektronikus anyakonyvi rendszer milyen azonositasi médokat hasznal. Ezzel
Osszeftiggésben valaszt kapunk a bevezetSben feltett kérdésre is, hogy az adatok
elvesznek-e az elektronikus anyakényvi rendszerben. A téma részletezése sziikséges
az adatszolgaltatassal kapcsolatos problémat bemutatasahoz. Az anyakényvvezetSk
tobblépcsGs azonositist kévetSen léphetnek be az elektronikus anyakényvbe. A
hagyomanyos tuddsalapu azonositas megmaradt, azaz szitkség van felhasznalonév
és jelsz6 hasznalata. E mellé hasznaljak a kifejezetten erre a célra rendszeresitett
felhasznal6i (autentikus) kartyat és az ahhoz tartozé pin kédot, vagy a személyi
igazolvanyt és az ahhoz tartoz6é pin kédot® Kiloén kartyaolvasék vannak
csatlakoztatva a szamitogépekhez. A KAUSZ-6k biztositjak a rendszer zartsagat.
Az anyakOnyvvezet6k mind materidlis oldalrél, mind a digitalis oldalrol
,bebiztositottak”, az anyakonyvekhez és az elektronikus anyakényvhéz vald
hozzaférési jogosultsagukhoz nem férhet kétség.

Ami a materialis oldalt illeti, az anyakdnyvvezet6t a jegyzé nevezi ki a
koézszolgalati tisztvisel6krdl szolo 2011. évi CXCIX. toérvényben (tovabbiakban:
Kttv) és az anyakonyvvezetSk és az anyakonyvi szervek eljarasarol és kijel6lésérdl,
valamint az anyakonyvezéshez sziikséges képesitési feltételekrél — sz616
Kormiényrendeletben — meghatirozott  képesitési  feltételek  alapjan.’ Az
anyakonyvvezeté alairdsa a  bélyegz6 lenyomataval egyiitt bekeril a
Beltigyminisztérium nyilvantartasaba a szervezeti egység megnevezésével egyltt.
Az anyakoényvvezetd autentikus kartyajat és a hozza tartozé azonositasra alkalmas
nyilvantartast vezetését ¢és az chhez kapcsolédé feladatokat a megyei
kormanyhivatalok végzik.

Az anyakonyvvezetS hozzaférhetéséget kap az IratkezelS szakrendszerhez
(tovabbiakban: ASP). Az Iratkezel6 rendszerbe valé belépéshez sziikséges a
személyi azonostasra alkalmas személyi igazolvanya digitalis alairas beallitissal. Az

anyakonyvvezeté a nem rendszer r kapcsolat utjan torténé adatszolgaltatasi

8 Viranyi, R. V.. Az elektronikus azonositas és hitelesités esgkozes: ag ekdrtydk és ag elektronikus aldiras. Phd
értekezés. Miskole, Miskolci Egyetem, Allam- és Jogtudomanyi Kar, 2015. 10. o.

kijel6lésérdl, valamint az anyakonyvezéshez sziikséges képesitési feltételekrdl
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kotelezettségének az ASP szakrendszerrel GsszekSttetésben 1évé szervek felé teljesit
adatszolgaltatast. Az ,,onkormdnyzati ASP rendszer: ag onkormdnyzati feladatellatist
tdmogatd, szamitdstechnikai haldzaton keresztiil tavoli alkalmazdsszolgdltatist (Application
Service Provider, ASP) nydjtd elektronikus informacids rendszer”® Az ASP Iratkezel$
rendszert az Onkormanyzatok hasznaljdk Ugyirataik rendszerezésére és
adatszolgaltatasra. Itt meg kell jegyezzem, hogy az ASP Iratkezel6 rendszert mivel
az 6nkormanyzat hasznalja, ezért 6nkormanyzati feladat az is, hogy biztositsa a
hasznélatdhoz szikséges feltételeket az anyakonyvvezetSk szamdra.!! Az ASP
rendszer Windows alapon muikods rendszer, az Snkormanyzatnak szikséges
biztositania az anyakdnyvvezetS szamara egy olyan szamitogépet, amelyen Windows
rendszer fut.

Az anyakoényvvezeté az EAK rendszert az dllam altal biztositott és
Uzemeltetett szamitogépen haszndlja. A hardver oldaltél beszélhetink egy
természetes konfiguraciordl, szokasos tartozékokkal, emlitettem a belépési kartya
olvasét. E mellett két nyomtaté csatlakozik a szamitogéphez, egy Office nyomtatd
a szokasos biztonsagi elemet nem igényl6 nyomtatasokhoz és egy biztonsagi
okmany nyomtaté, ami az okirat hamisitast hivatott megel6zni. Az okmany
nyomtat6 kizardlag az anyakonyvi kivonatok nyomtatasara szolgal. Zart rendszerd,
a tinta cseréjére is megfelel6 szakember jogosult. Négyféle tinta tarté patron
talalhat6 benne. A szokasos tintdkon kivill része a biztonsagi tintat tartalmazé tarto.
A szamitégépes rendszer egy zart rendszerd nyilt forraskéda operaciés rendszeren
fut, melyr6l mas szolgltatisok nem érhetSek el. A rendszer zartsaga biztositja, hogy
az anyakonyvvezetGk egy zart email-boxon keresztil adatokat kérjenek és
cseréljenck egymassal. Az elektronikus anyakoényv adatai egy kzponti rendszeren
vannak tarolva, az asztali gépek adatot nem tarolnak.

Az elektronikus anyakonyvi rendszer adathalmazként val6 kezelése markans
valtozast hozott az anyakdnyvvezet6i gondolkodasban. A papiralapi anyakonyvek
a személyek eseményeit tarolja. Az anyakonyvekben val6 keresést is el6szor az
esemény meghatarozasaval kezdi az anyakényvvezetd, majd a datumot adja meg és
ezt kovetben keresi a személyt. Az elektronikus anyakényv bevezetésével
személyalapu lett az adat, azaza személyhez van hozzarendelve az anyakényvi

esemény. Az adatbazisban valé keresés soran 4T adaton azonositja be az

10257/2016. (VIIL 31.) Korm. rendelet az 6nkormanyzati ASP rendszerr6l 1.§ 6. pont
W Juhész A.: Az ASP rendszer elitti alkalmazdsok és az ASP rendszer dssgebasonlitisa. Phd értekezés. Budapest,
Budapesti Gazdasagi Egyetem, Gazdalkodasi Kar, 2018. 7. o.
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anyakonyvvezetS a keresett személyt és a megjelenitéskor régzitési sorrendben latja
az adott személyhez tartoz6 anyakonyvi eseményeket.

Az elektronikus anyakényvi rendszer naplézza az anyakényvbe vald
belépéstdl az adat rogzitésen at egész az adatmodositas vagy adat totlésig minden
mozzanatot. LépéstSl lépésre nyomon kévethets az adatok mozgasa a rendszerben.
Az informatikai biztonsag alapjat az allami és dnkormanyzati szervek elektronikus
informaciébiztonsagardl szolé 2013. évi L. torvény és az elDAS alapelvhez

kapcsolédé rendeletek szavatoljdk.

4. Az azonositdsi rendszerek és az elektronikus anyakonyv kapcsolata

A teljesség igénye nélkil az el6bbiekben bemutatott szabalyozas és
biztonsagtechnikai megfelel6ség alapjan elmondhat6, hogy az anyakényvvezetSk
kétségei az EAK biztonsagos adattarolasat illetSen eloszlathatok. Az elektronikus
anyakonyv olyan biztonsagi el6irasoknak felel meg, hogy a szandékos adatvesztésen
kivill mds adatvesztés nem képzelhet6 el. Az illetéktelen hozzaférést az adatokhoz
csak is kizarolag emberi mulasztas okozhatja.

Az EAK-ot hasznal6 anyakoényvvezet6é a hagyomanyos felhasznalé név és
jelszavas azonositason tdl olyan biztonsagi ellenérzéseken megy keresztil, ami
biztositja, hogy illetéktelen személyek ne kertlhessenek kapcsolatba személyes
adatokkal. Az EAK minden lettést és munkafazist napléz. Az adatok nyomon
kovetése és az anyakényvvezeté munkajanak visszaellenbrzése teljes mértékben
biztositott. Még t6r6lt adat esetén is. A t6rolt adat is megjelenik az EAK-ban, j6l
elkilonilten, kilon megjeldléssel valik lathatéva. A munkafazisok nyomon
kovetésére is lehet6sége van az anyakényvvezetének a ,,folyamatabra” filén.

Az adatok atadasa és atvétele soran a rendszer zartsagabol adédoan kilon alairasra
vagy id6bélyegzbre nincs sziikség.

A beazonosithatésagrol akkor kell beszélni, ha az adat elhagyja az EAK
rendszert és az adat tovabbitdsira mas szakrendszeren keresztil torténik. Példaul a
bemutatott ASP Iratkezel§ Szakrendszeren, a NOVA (Elektronikus beadvany
bekiildés lehet6vé tétele gépi interfészes tigyfelek részére) vagy akar az Altalanos
Nyomtatvanykitolts program (tovabbiakban: ANYK) rendszeren keresztiil
teljesitett adatszolgaltatas esetén. Ezen rendszerek esetén sziikséges hitelt érdemléen
beazonositani az adatszolgaltatast killdé felet és azt, hogy a kiilld6tt adat a valésagnak
megfelel. Ezen esetekben nélkil6zhetetlen a mindsitett elektronikus alairas, ami

biztositja az adatszolgaltatasban részt vevé feleket, hogy az adat valtozatlan a
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feltdltést6l a reprodukalasig, igazolt az adatszolgaltaté személye ¢és az
adatszolgaltatas id6pontja.

5. A rendszerkapcsolatok titjan megvalosulo adatmozgdsok
Az adatszolgaltatas azon része, ami mar muikodik rendszer rendszerkapesolat utjan,
teljes mértékben szabalyozott. Fejlesztésre szorulnak a még nem nyilt forraskéda
rendszeren mukodtetett adatszolgaltatasok. Azon adatszolgaltatasok esetében,
amelyek nem automatikusan mennek végbe, hanem egy hatdsagi eljarasi
cselekményhez kapcsolodnak, még a ,,valédi” elektronikus adatszolgaltatds nem
lehetséges. Az EAK napra készen kezeli azon szervek korét, akik adatszolgaltatasra
jogosultak az BEAK rendszerb6l. A szamukra kezelhet6 adattartalmat is a
jogszabalynak megfelel6en teljesitheti az anyakényvvezet6. A problémat abban
latom, hogy az EAK egy nyilt forrask6dd rendszeren fut, az adatszolgaltatis
feliiletek Windows alapra vannak programozva. Elképzelhetének tartom, hogy a
jovében tobb szakigazgatasi szerv is Osszekapcsolodik az elektronikus anyakonyvi
rendszerrel, de jelenleg az adatok kikertilnek a zart rendszerbdl, egy olyan logikai
elemmel parosulnak amit a mar meglévé jogszabalyi kérnyezet és technoldgiai hattér
biztositani tudna.

Mit is jelent ez? Adatszolgaltatast kérhet és kaphat az EAK-b6] a rend6rség,
a bir6sag, a kormanyhivatal gyamhatésaga, a kozjegyz6.
A rendbrség az adatszolgiltatas megkeresésének a Robotzsaru rendszeren tesz
cleget. Ezt a megkeresés az 6nkormanyzatok ASP Iratkezel6 szakrendszere fogadja.
A Robotzsaru elektronikus alafrassal és idébélyegzével ellatva tovabbitja az
adatkérést. A megkeresés tartalmazza a szervezet beazonositasara alkalmas digitalis
formai kévetelményeket. Az 6nkormanyzatnal az ASP Iratkezel§ rendszeren a
szignalasokat kovet6en az adatkérés az anyakOnyvvezet6hoz keril. Az
anyakonyvvezet az EAK-ban ellenérzi a megkeresésre iranyuld személy adatait. Ha
a személy eseményét az EAK tartalmazza akkor elinditja az adatszolgaltatast, ha nem
akkor az anyakényvvezeté gondoskodik a személy eseményének régzitésérdl és ezt
kovetSen indithaté az adatszolgaltatds. Az adatszolgaltatasok esetén az EAK teljes
mértékben koveti a térvényi szabalyozast, mind az adatok megtekinthetségét, mind
az adatszolgaltatasra jogosultak korét tekintve. Az adatszolgaltatast nem elég fajl
formaban generalni. Ki kell nyomtatni, ala kell irni és pecsételni. Ezt kévetSen az
anyakonyvvezeté beszkenneli a papiron kinyomtatott adatszolgaltatast a Windows

rendszerrel ellitott szamitogépre és a NOVA rendszeren keresztil teljesiti, feltolti
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az adatszolgiltatist. A birésignak az ANYK nyomtatvanykitolt§ programian
keresztil teljesit az anyakonyvvezetd az adatszolgaltatast. A gyamhatdsag részére az
ASP  Iratkezel6 szakrendszeren keresztil torténik az adatszolgaltatis. A
szakrendszerek biztositjak az adattovabbitdshoz szitkséges biztonsagi nyomatot.
Mivel fizikalisan kett6 darab szamit6géprél beszélink, ezért mégsem valosulhat meg
a digitalizalt adatszolgaltatds zart rendszere. Az ASP, az ANYK és a NOVA
adatszolgaltaté rendszerek Windows alapon mutkédnek az EAK Linux alapon
mikodo rendszer.

Sztikséges lenne a rendszerek Osszehangolisa. Az EAK jelenleg csak
azoknak az adatszolgaltatasoknak tud maradéktalanul eleget tenni, ahol egyoldalian
—csak befelé — teljesiil a rendszerek kdzott adatszolgaltatds. Jol miikédnek a SZUF
utjan benydjtott anyakonyvi kivonat kérelmek, vagyis az tgyfélkapun benyujtott
anyakonyvi kivonatok az EAK-ba érkeznek a Munkakosar ,filbe” és ezek jol
szlirthetek teljesitési hataridére. Az tgyfél a megjeldlt formaban jut hozza a
kinyomtatott anyakonyvi kivonatahoz. Itt megjegyzem, hogy teljes mértékben
egyértek Karpati Orsolya gondolataval!? miszerint anyakonyvi kivonatot csak is
kizarélag sajat részre kérhetiink a SZUF utjan. Gyermekem anyakényvi kivonatat
nem tudom kérni, a rendszer nem teszi lehetévé. Valamint a meghatalmazottként
val6 eljarast sem kezeli még az EAK. Ezen probléma megoldasa nagy el6relépést
eredményezne a szolgaltatd kozigazgatas tertiletén.

Az EAK mis rendszerekkel val6 kommunikaciéja még nem teljes. Vannak
olyan EAK-bdl kifelé iranyuld adatszolgaltatasok vagy feladatok, melyek mar jol és
biztonsaggal mikoédnek. Ilyen példaul az Ujszilttek anyakonyvezése soran
felmertlé rendszer-rendszer kapcsolat dtjan megvalésul6 funkcidk. Az Gjszilott
anyakonyvezése soran a személyi szam generaldsa mikodik. Az EAK | kifelé¢” a
kormanyablaknak kuldi a feladatot az Gjszilott lakeim kartyajanak elkészitése és a
szil6 felé tovabbitasa miatt.

A hazassagkotések kapcsan tett technikai fejlesztés még javitasra,
pontositasra szorul. Az anyakonyvi eljarasrol sz6l6 térvény lehetévé teszi, hogy — a
hazasuland6 felek kozul, aki hazassagi névként nem a sztletési nevét fogja viselni —
az anyakonyvvezeté el6tt hazassagi szandék bejelentésére megjelent par
nyilatkozatot tehessen, arra vonatkozéan, hogy a névvaltozasaval kapcsolatban az

okmanyainak cseréjét milyen moédon szeretné megkapni. Az eljards soran a

12 Karpati, O.: Ag elektronikns anyakinyveés helye és sgerepe a magyar kogigazgatasban. Phd értekezés. Miskolc,
Miskolci Egyetem, 2020. 154. o.
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hazassagkotési  szandék  megerdsitésének  jegyzOkonyvbe  foglalisa  soran
fotofelvételt tud késziteni az anyakényvvezets, ujjnyomatot tud vételezni az 1j
okmanyok elkészitéséhez. Az anyakonyvvezetSk kotelezs kellékévé valt az erre
rendszeresitett mobiltelefon. Vannak olyan anyakoényvi hivatalok, amelyek anyagi
forras hidnyaban nem tudtak kialakitani megfelel$ foté készitésére alkalmas helyet.
Vannak azonban szép szamban olyan elhivatott polgarmesteri hivatalok, akik egy
komplett, teljes mértékben alkalmas helyet tudnak nyudjtani a par szamara. Ezen
differenciak miatt nem minden esetben készitenek az anyakényvvezetSk a rendszer
szamara elfogadhaté fényerével rendelkezé fotét. Amennyiben a foté nem sikertiil,
sajnos meghidsul a teljes okmdny csere lehetGsége és marad a hagyomanyos
rendszer. Sziikséges a kormanyablakba befaradni a szertartas utani napokban. Ezen
hiba a fényképes igazolvanyokat érinti. A fénykép nélkili igazolvanyok esetében a
rendszer a valtozast kiildi a kormanyablaknak a lakcimet igazol6 hatésagi igazolvany
kiallitisra. Erintett okmanyok még a TA]J kartya és az ADO kértya.

Valamint problémat jelentenck a hazassagkotés kapcesan a doktori cimet
visel eldtagok. Az anyakényv sziiletési neveket hasznal. Igy a hazasagkotés soran
is a sziiletési nevek kombinaci6jabol ered6 hazassagi neveket lehet viselni, a doktor
el6tag nem jelenik meg az EAK-ban. Az EAK sajnos nem tudja kildeni a doktor
jelz6ket. Az el6tag ellenérzése és utdlagos lejelentése az anyakonyvvezetd feladata.

A rendszerkapcsolatok soraban a halaleset anyakényvezése kapcsan
felmertlt adatkapcsolatok mellett sem mehetink el sz6 nélkal. Az EESZT
rendszeren keresztll jelenti be az egészséglgyi intézmény, azaz a kérhdz az
clhaldlozasi eseményeket. Ez a bejelentés teljes biztonsaggal mikodik. Amennyiben
az clhalt régzitett nevében nincs eltérés az anyakényvezés soran, akkor a korhaz kap
visszajelzést az anyakonyvezés, mint tény elvégzésérél. Az elhalalozas soran az elhalt
személy okmanyainak érvénytelenitésérsl és - ha a hozzatartoz6 nem kérte vissza
azt akkor — a kormanyablak felé valé megkildésérdl is az anyakonyvvezet
gondoskodik. Ha az anyakényvvezetd visszaadta a hozzatartozonak érvénytelenitést
kovetben, akkor az érvénytelenités tényérdl és az okmanyt atvett személyrol kild az
anyakonyvvezets értesitést a kormanyablak felé. Az ,,okmany atadas” fil
tartalmaval kapcsolatban egy technikai megjegyzésem lenne. Az okmany
érvénytelenségének datumara az anyakonyvezés megkezdésének datuma van
beprogramozva. Ezt mindig at kell irni az elhalalozas datumara, hiszen az okmany

az elhalalozas datumaval mar nem hasznalhaté. Ez csak technikailag kénnyitené meg
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az anyakonyvvezetSk mindennapi munkajat, ha az elhalalozas datumat emelné be a
rendszer és az EAK igy kévetné a jogszabalyt.

Az apai elismer6 nyilatkozatok régzitése ,,egy nagy karbantartason” esett at.
A jogszabalyi kérnyezethez igazitottak a technikai hétteret, ezzel leegyszerisitve az
anyakonyvvezet6k mindennapi munkajat és a hibaszazalékot minimalisra
csokkentve. Az apai elismerd nyilatkozat felvétele soran az anyakényvvezeté nem
csak az apai nyilatkozatat rogziti. Az apai elismeré nyilatkozat megtételéhez
sziikséges, hogy az anya nyilatkozzon, arrdl is, hogy birésag elétt a széban forgd
meg nem sziletett, vagy megsziletett gyermekre nézve apasag irinti per nincs
folyamatban. Nyilatkozni sziikséges az anyanak, hogy nincs kilfoldon kotott
héazassaga, amit nem jelentett be a magyar allam felé. Ezeket a nyilatkozatokat kiilon
word dokumentumban régzitette az anyakonyvvezets, vagy tollal kerilt régzitésre
és csatolasra az apai elismeré nyilatkozat mellé. Az apai elismer§ nyilatkozat kezeli
azon eseteket, ha az anya vagy az apa kiskord személy. Az elektronikus anyakoényvi
nyilvantartas kezeli a felhasznalt apai elismerd nyilatkozatokat is. Killénb6z6 szinnel
jelenik meg a rendszerben a felhasznalt és a fel nem hasznalt apai elismerd
nyilatkozat. Ujdonsag az is, hogy a mar elkészilt, az anya és az elismer6 apa altal
alairt, apai elismerd nyilatkozatot vissza kell szkennelnia rendszetbe. Ez a j6v6
szamara lesz fontos, akkor, amikor a csaladi kapcsolatokat kell igazolni. Az tgyfél
birtokdban 1évé papiralapi apai elismeré nyilatkozat elveszhet. Annak
reprodukdlasa nem lesz nehéz. Ezen funkcié megjelenése el6tt, a felvett apai
elismeré nyilatkozatok digitalisan vannak jelen az anyakonyvi rendszerben. Az apai

elismer6 nyilatkozat felhasznalasat mas szinnel valé megjelélése mutatta meg.

IT1. Osszefoglalas

Az anyakonyvi igazgatds az e-kozigazgatasnak koszonhetSen egy rugalmas,
ugyfélbarat szakigazgatassa alakult at. Az elektronikus anyakényv még nem
hasznalja ki a technoldgia altal biztositott minden elényt, de nagyot haladt elére a
jelenkori digitalis vilagban. Az elektronikus anyakényvbél az adatok kikertilése nem
minden esetben zart rendszer(. Jelenleg vannak olyan technikai megoldasok,
amelyek teljes mértékben ellentmondanak az elektronikus tigymenet elvének. Biztos
vagyok abban, hogy ezek kikiiszobdlése a koézeljovo feladatava valik.
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