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Wartime Sexual Acts as Prosecutable War Crimes

Human history is littered with the mass rape of women particularly as a military strategy in warfare, dating back
centuries from ancient Greek, Roman, and Hebrew concubines through the Middle Ages to the 20" century ‘comfort
women’ of the 2" World War." Ancient literature explicitly refers to rape or the seizure of vanquished women, who were
regarded as the enemy’s property, to become wives, servants slaves, or concubines.” The plight of women worsened in the
twentieth century when civilian women suffered the most consequences of armed conflicts including rape.” Rape served as
an oppressive and humiliating tool to severe family identity to dominate, demoralize, and destroy the entire enemy society
and way of life. In the past, there appeared to be no international law that specifically dealt with rape in armed conflicts.
This was cansed by the ambivalent relationship between the law of armed conflict and gender-based crimes. Rape was
overlooked as an unfortunate yet inevitable by-product of war. Both international humanitarian and human rights laws
did not initially recognize rape as a serious war crime and a fundamental breach of human rights. This deafening legal
silence and gap are being addressed through an ongoing evolutionary process by criminalizing wartime predatory sexual
acts as a war crime, crimes against humanity, and even genocide. However, with the developments of international law
and its practice, for the first time in the history, mass rape and sexual enslavement in the time of war be regarded as
‘crimes against humanity’ in a landmark ruling from the Y ugoslay War crime tribunal in the Hague on 22 February
2001. But, even before that, some prior legal instruments for example the Lieber Code, promulgated during the American
Civil War regarded [wartime] rape as war crime with capital punishment. Thus, this paper aims to analyze how the
historical legal instruments have articulated the extend of criminality and culpability of wartime rapes and other sexual
violence and their nescus with crimes of humanity, genocide, and war crimes within the corpus of international norms and

criminal prohibitions as well as the historical development of wartime sexual acts as prosecutable war crimes.
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1. Prelude

In human history, mass rape could be found as a military strategy in warfare, dating back centuries
from ancient Greek, Roman, and Hebrew concubines through the Middle Age to the 20™ century
‘comfort women’ of the 2™ World War.* Violent gendered crimes such as rape, gang rape, sexual
captivity, sexual slavery, forced pregnancy & war-babies, sexual assault, invasive body search, and
other similar acts of sexual terrorism were committed as a systematic military strategy in warfare.” In
most of the time, the women are regarded as the enemy property, to become wives, servants slaves,
or concubine.’

In ancient times, [by reading Homer’s Iliad] we can see that the rape of women by warriors in
warfare was a socially acceptable practice in ancient Greece. During the Middle ages, most of the
jurists concluded that there were no limits in the way wars should be fought, thus atrocities committed
against women and children were regarded as “part and parcel of the war”. While discussing the status of
sexual atrocities from ancient times till the middle ages, Susan Brownmiller [1975] expressed that the
women were not protected from abuses, neither in peacetime, nor in wartime.” However, some jurists
tried to systematized the laws of war during 15" and 16" century, but to the winning soldiers, women
remained the available objectives.” In 17" century, Hugo Grotins proclaimed that rape “should not go
unpunished in war any more than in peace”."” However, the opposite side of the coin was - these kinds
of sexual enslavement and rapes are regarded as the ‘deserved prize’ for the conqueror to boost the
morale of the army — it was the approach. Some examples could be Sudan, the Democratic Republic
of Congo, Bosnia, Sierra Leone, Liberia, Chad, Rwanda, the former Yugoslavia — [where] rape was
used a military tactic to achieve political and military objectives.' Interestingly, history showed us that
to avoid the rape of civilians, many attempts were taken, such as Japanese military authorities
introducing military brothels, the so called “comfort-women system” after the widespread rape of
civilians that occurred in Nanking.'”” Even in Sierra Leone, the RUF force engaged in frequent rapes
of civilians despite the fact that they detained many women as sex slaves.”” During WW2, the Nazis
set up military brothels throughout much of occupied Europe."* According to Manenti , “along with those
in concentration camps’ brothers, at least 34140 European women were forced into prostitution/ sexual slavery during
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the German occupation”.”” Manenti also mentions that mass rape was committed by Goumiers [French
Moroccan Troops| in Italy after the Battle of Monte Cassino.'® In the Bosnian wart, 20.000-50.000
Bosnian Muslim women were raped by Bosnian Serb soldiers in a systematic campaign of humiliation
and psychological terror.'” In Kosovo war, 20000 women were abused by Serbian and Yugoslav forces,
in Bangladesh, 01 million women were sexually assaulted, in Rwanda, 250.000-500.000 women were
abused as estimated, in Sierra Leone, 60.000 women were raped, in Liberia, between 60% to 90% of
all Liberian women were raped during the conflict."

The way these acts happened cast doubt on considering them as war crimes/genocide/crimes
against humanity, because in a way they look very random or byproduct of war, however these were
indeed very systematic, and part of conscious and deliberate policy of the oppressive group. As
mentioned by Is/am, these policies are designed to be the ultimate victory, the conquest of the very
essence of the entire community. In the post-second world war era, the world expected to protect
human rights and dignity even if in the warfare, however there are ample of examples where in the
national and/or international conflicts, this cherished aspiration was not found, such as in the
Bangladesh Liberation War, 1971. Despite the cherished aspiration of post-second world war, to
protect human rights and dignity of all, the international community, the United Nations, international
human rights and international humanitarian law failed to safeguard the human rights and dignity of
Bengali women and girls, who endure gruesome sexual crimes and violence from late March to mid-
December 1971." As it is true that the international community failed to protect the basic human
rights in most of the warfare, but in the same way it is also true that many jurists and scholars tried to
make a model through which these kinds of atrocities could be minimized and finally in this modern
era, the international community successfully buildup mechanisms where the sexual atrocities is not
only prohibited in wartime, but in peacetime also. Thus this paper aims to trace the historical
development of wartime sexual acts as prosecutable war crimes, and then to analyze how the
International Crimes Tribunals/Courts articulated the extent of criminality and culpability of watrtime
rapes and other sexual violence and their nexus with crimes against humanity, genocide, and war
crimes, within the corpus of international norms and criminal prohibitions.

2. Wartime rape and sexual violence in International Humanitarian Law (IHL)

In the past, there appeared to be no international law that specifically dealt with rape in armed conflicts
due to the ambivalent relationship between the law of armed conflict and gender-based crimes. Often
rapes and other sexual violence were overlooked as an unfortunate and opportunistic act, yet inevitable
by-product of war.
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However, the Lieber Code promulgated during the American civil war for the first time regarded

rape as a war ctime with capital punishment.”’

This Code marked the beginning of international
attempts to single out rape and sexual violence as war crimes in codifying the rules of war. Subsequent
international conventions enacted provisions for the humanitarian treatment of the civilians in armed

conflicts providing explicit and implicit protection against wartime rapes and sexual violence.”!
2.1. The Hague convention

The Hague Convention 1907 covertly prohibits rape by stating that “fawzily honour and rights, the lives of
person ... must be protected” |article 46]. The family honour’ and ‘right’ encompassed the right of women to
be protected from rape, forced prostitution, and other sexual violence.”> This convention regarded
sexual abuses as an undignified act for the family honour’ that violates family right’, rather than an
invasive act against the will and body of women. The protection of the right and dignity of women,
the ultimate victims with physical pain psychological trauma and emotional distress, was only a
secondaty consideration subservient to the family honour’” Nonetheless, the Nuremberg Tribunal held
that by 1939, the Hague Convention was widely recognized as the laws and customs of war codifying
bilateral war treaties including the Lieber Code outlawing wartime rape and sexual abuse.”

The commission of rape during the Bangladesh Liberation War, 1971 was obviously
humiliating for the victims’ families in the society and infringed those families honour, dignity, and
right. In their bid to escape from social stigma, ostracism, and indignity, many rape victims opted for
abortions or abandoned their new-born war babies, while other migrated to India and/or committed
suicide after being rejected by their families and societies.”

The law and customs of war as codified in the Hague Convention until 1939 prohibited
wartime rape and sexual violence as war crimes. This Convention has been superseded by other laws
and customs of war, but its pioneering symbolic value engineered subsequent conventions to combat

wartime rape.z6
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2.2. The Genocide Convention

The Genocide Convention 1948 defines the crime of genocide as ‘acts committed with intent to destroy, in
whole or in part, a national, ethnical, racial or religions group’. Some of such acts are: (a) ‘/c/ausing serious bodily
or mental harm to members of the group’, (b) ‘/d]eliberately inflicting on the group conditions of life calenlated to bring
about its physical destruction in whole or in part’, and (c) ‘/ijmposing measures intended to prevent births within the
gronp’ (Article II).

Mass rapes in armed conflicts are usually committed against a national, ethnic, racial, or
religious group. In the Bosnian armed conflict, the Serbian army committed indiscriminate rapes
predominantly against Muslim women.” During the Rwandan armed conflict, the Hutu militia raped
the Tutsi women en mass.” In the aftermath of the invasion of Iraq in 2003, there were instances of
the rape of Iraqi women and gitls, patticularly by US troops.” These instances of mass rapes fit the
constituent elements of genocide as they were committed to cause serious physical injury and mental
harm to the victims of a religious (Bosnian Muslim women), a racial or ethnic (Rwandan Tutsi women),

and a national (Iragi women and girls) group.”

Since these rapes were calculated to prevent births
and/or dilute racial identity within the targeted groups and to destroy their culture and society, they
constituted genocide, without any doubt.”!

According to Islam, the systematic rape in armed conflicts as a constituent element of genocide
in certain circumstances received the tacit judicial endorsement by the International Court of Justice
(IC)).” In the application filed against Yugoslavia with the IC] on March 20, 1993, Bosnia-
Herzegovina alleged that the indiscriminate rape of Muslim women during the Bosnian conflict
violated the Genocide Convention.” Upon scrutiny of the allegations, the IC] implicitly endorsed the
existence of a nexus between genocide and rape in its provisional ruling in 1993.* A direct casual link
between genocide and systematic rapes was found by the ICTR: “... in societies where the membership of a
group is determined by the identity of the father, rapes where the victim is made pregnant with the intention that she gives
birth to a child who will not then belong to the mother’s group are measures intended to prevent births within the group,
thus genocide. ..”.> The victims of rape are women, who as such do not constitute an exclusive group
for the purpose of protection under the Genocide Convention, which does not specifically stress that
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women are to be protected from rape.” This non-recognition of women as a distinct group may lead
to a reluctance to classify wartime rape as genocide and to prosecute rape under the Genocide
Convention.” Firstly, the inalienable and primary identity of the rape victims is women, and they are
rapped because they are women, who are also a members of a national, ethnic, racial, or religious
group.” The inextricable relationship between the gender and the crime warrants the recognition of
women as a group to be protected as a focused goal, not an incidental one, under the Genocide
Convention.” This interpretive approach is crucial for IHL to be able to effectively combat gender-
related crimes in armed conflicts and restore the human rights of rape victims and their dignified

existence in the society."
2.3. The Geneva Conventions and Additional Protocols

According to Prof. Islam, if we read carefully, the Article 3 common to all four Geneva Conventions
1949 may be interpreted to cover the prohibition of rape in armed conflicts not of an international
character.” The Article does not mention rape explicitly but forbids ‘%iolence to life and persons ... cruel
treatment and torture’ and ‘outrages upon personal dignity, in particular humiliating and degrading treatment’ against
personals taking no active part in hostilities. Rape is a violent and torturous act that severs the personal
dignity of victims in a humiliating and contemptuous manner. Thus, the text of Common Article 3
may be extrapolated to cover rape in cases of violence to life and person, and cruel and humiliating
treatment to the personal dignity of rape victims.*

The coverage of rape has been specified and reinforced in the Fourth Geneva Convention on
the Protection of Civilian Persons in Time of War.* According to Article 27, it states that ‘women
shall be especially protected against any attack on their honor, in particular against rape, enforced
prostitution, or any form of indecent assault’. This provision can be a viable tool for the prosecution
of wartime rape because of its gender specific content.* As mentioned by Prof. Is/am, this Convention
may also be used to protect women against sexual violence during armed conflicts as well. Even
though it does not mention rape as a ‘grave breach’ of humanity , its listed examples include Yorture and
inhuman treatment’ and ‘willfully causing great suffering or serious injury to body or health’ [Article 147]." Thus
with careful reading, it is understandable that the broad expression of the Article seems to inclusively
include all manners of sexual violence.* There can be hardly can doubt that rape is inhuman and cases

36 WooD, Armed Groups and Sexual Violence 174.
7 WooD, Armed Groups and Sexual Violence 174.
3 WooD, Armed Groups and Sexual Violence 174.
¥ WooD, Armed Groups and Sexual Violence 174.
40 WooD, Armed Groups and Sexual Violence 175.
' WoOoD, Armed Groups and Sexual Violence 175.
42 \WooD, Armed Groups and Sexual Violence 175.
3 WooD, Armed Groups and Sexual Violence 175.
#\WooD, Armed Groups and Sexual Violence 175.
4 WooD, Armed Groups and Sexual Violence 175.
46 WooD, Armed Groups and Sexual Violence 175.

113



DikE
A MARKUS DEZSO OSSZEHASONLITO JOGTORTENETI KUTATOCSOPORT FOLYOIRATA

great suffering or setious bodily and mental injury to the victims.”” The International Committee of
the Red Cross (ICRC) has already endorsed this interface between rape and sexual violence and the
state of physical health and enduring mental shock of the victims.* The UN General Assembly
Declaration on the Protection of Women and Children in Emergency and Armed Conflict 1974
reiterated protection against sexual violence much along the lines of the General Conventions without
specifically rape, which can be established through extrapolation ad inference.”

Both Additional Protocols to the Geneva Convention from 1977 recognize and reinforce rape as
a war crime. Protocol I expressly provides that ‘women shall be the object of special respect and shall
be protected in particular against rape, forced prostitution and any other form of indecent assault’ in
international armed conflicts [Article 76.1]. Rape is also outlawed by Protocol II pertaining to non-
international armed conflicts [Article 2(e)].

3. Wartime Rape and Sexual Violence in International Criminal Law
3.1. The Nuremberg and Tokyo Tribunals

The war crimes tribunals that tried Nazi and Japanese atrocities of the Second World War were
founded on the traditional notion of the power of the victor states over the defeated states after the
surrender of the Nazi and Japanese Imperial armies. The Charter of both the Nuremberg Tribunal
and the Tokyo Tribunal focused only on serious crimes under the established norms of war crimes
and contrary to public conscience.” Their mandates did not include gender-based crimes despite the
existence of extensive evidence of systematic rape and forced prostitution, exemplified by the ‘“comfort
women’ stations set up by the Japanese Imperial Army.”!

The Tokyo Military Tribunal discussed the issue of rape but held that rape fell short of being
a ‘serious crime’ in its mandate and that such non-serious crimes committed by Japanese troops would
be charged and tried separately.”

Thus, these two historic trials somewhat reiterated the status quo of rape as a by-product of
war and the ambivalent position of international law on wartime sexual violence. As consequence, the
perpetrators of mass rapes during the Second World War were not punished or called to account for
their criminal acts.”
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As rightly mentioned by Prof. Is/am, these horrendous armed conflicts, marked by unimaginable
sexual brutality perpetrated against innumerable women in genocidal and ethnic cleansing conditions.™
However, international reluctance to act led to the creation and networking of a coalition of global
human rights NGOs, feminist movements, and technology based mass and social media outlets to
launch a consciousness-raising campaign for corrective justice to the rape victims and ending the
impunity of their perpetrators.” This powerful lobby forced a treaction from the international
community to confront the disturbing history of impunity for wartime rape by recognizing it as a
serious ctime and fundamental breach of human rights.”® This development has been reflected in the
ICC Statutes, which have criminalized rape as a crime against humanity in times of war and peace.”

3.2. The ICC Statute

The Rome Statute of the International Criminal Court, 1998 represents an advancement in the
international jurisprudence of gender-based crimes. According to ICC - Article 7 (1) (g), Rape is one
of its enumerated acts constituting crime against humanity in the broadest possible sense that
inclusively includes rape, sexual slavery, enforced prostitution forced pregnancy, enforced sterilization,
or any other form of sexual violence of a comparable gravity. As per ICC — Article 7 (2)(c), forced
enslavement is a form of sexual violence because it involves %he exercise of any or all of the powers attaching
to the right of ownership over a person and includes the exercise of such power in course of trafficking in persons, in
particular women and children’. As per ICC-Article 7(2)(f), forced pregnancy can be a means of committing
genocide as it involves the unlawful confinement of a women forcibly made pregnant with the intend
of affecting the ethnic composition of a population. In addition to the political, racial, or religious
persecutory grounds prescribed in the Nuremberg Charter [Article 6(c)] and the Statutes of ICTY
[Article 5(h)] and ICTR [Article 3(h)], the ICC Statute has added national, ethnic, cultural, and gender
grounds [Article 7(1)(h)].”® These progressive developments advance the cause of justice to the women
victims of rape and sexual violence drawing no distinction between their commission in wartime and
peacetime.”

As mentioned by Prof. Islam, the ICC responses to the charge of rape and sexual violence as
weapons of war in armed conflicts has been gradual as evidenced in its judgments in three successive
cases on the Situation in the Democratic Republic of the Congo (DRC) and the Central African
Republic (CAR). In the Katanga case, the ICC Trial Chamber II found Germain Katanga guilty of crime
against humanity and war crimes for committing only murder and pillaging, but not for rapes and
sexual slavery included in the charges.” Katanga was one of the commanders present in Bogoro

3 WOoOD, Armed Groups and Sexual Violence 177.
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0 Prosecutor v Germain Katanga, ICC-01/04-01/07, trial judgment of Match 7, 2014, and sentenced to 12 years imprisonment
on May 23, 2014, but the Appeals Chamber reduced the sentence on review on November 13, 2015.
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massacre in Democratic Republic of Congo (DRC), which experienced a high level sexual violence,

1 A conviction for sexual crimes would

rapes, sex slaves, and forced marriage of women and gitls.
have been a milestone in the future dealing of similar charged in national and international
courts/tribunals and in sending a message across that no impunity exists for sex crimes.”” In Gombo
case, the ICC Trial Chamber III unanimously convicted the former Congolese Vice President Jearn-
Pierre Bemba tor rapes committed between October 2001 and March 2003 as crime against humanity
under Article 7 (1)(g) and war crimes under Article 8(2)(e)(vi).”

In Ntaganda case, the ICC Trial Chamber VI has been very innovative and expansive in the
interpretation of rape crimes in armed conflicts.”* It convicted Bosco Ntaganda for rape and sexual
slavery of the civilians and combatants, including the rape victims of combatants from the same side
of armed forces as the perpetrators.” It argued that the prohibition of rape has jus cogens status in
international law and that it was applicable at all-time, in peace and armed conflicts alike, and against
all persons itrespective of their status as the civilians, enemy combatants, or same side combatants.*
The prohibition of rape and sexual violence is not restricted to certain groups of protected persons;
rather anyone regardless of status can be a victim of war crimes.” This interpretation of wartime rape
committed as a weapon of war provides the highest level of protection to the victims of wartime rape
and is consistent with the International Red Cross commentary to Common Article 3 of the Geneva
Conventions, requiring ‘a// parties to the conflict should, as a minimum, grant humane treatment to their own armed
forced based on Common Article 3"

The ICC jurisdiction, being contractual in nature exercisable over the individuals of ICC-member
states, falls short of affording a true universal jurisdiction.” The limitation is serious as most armed
conflicts are internal in nature and crimes committed during such conflicts are likely to remain beyond
the reach of the ICC.”” Many states including some powerful states, are yet to be the ICC members
and they may commit serious wartime atrocity crimes of rape and sexual violence with impunity. For
example, US troops in Iraq responsible for sexual violence, rape and torture has a sexualized
component and both were used to dehumanize the Iraqgis.” Similarly, soldiers of any other non-party
state can commit the ICC designated crimes of rape and sexual violence without any concern for ICC

jurisdiction.”
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4. Wartime Rape and Sexual Violence in Special International Crimes Tribunals/Courts

It is quite noteworthy to state that the development of the prosecution of rape or any sexual violence
in armed conflicts and its impacts on shaping the contemporary International Humanitarian Law
(IHL) and International Criminal Law (ICL) has been gradual, but focused.” The international
community and United Nations (UN) have been establishing various ad hoc international crimes
tribunals and courts to respond to the perpetration of massive violence of IHL in armed conflicts.”
Most importantly the response of these tribunals/courts, adopted rules and principles of evidence
taking in sexual assault cases are remarkable.”

4.1. International Criminal Tribunal for the former Yugoslavia (ICTY)

The Tadic case’® was the first ever ICTY trial of rape and gendered violence, where Tadic was tried and
convicted in May 1997 for sex crimes, inter alia, and received a 20-year sentence.” As mentioned by
Prof. Islam, in this case, the ICTY opinions can have significant ramifications for the future trials of
gender-based crimes. Of several charged, Count 1 of the indictment charged Tadic with crime against
humanity — a crime that included rape and other forms of sexual violence.” Another notable issue is
that Tadic was convicted for sex crimes even though it could not be proved that he himself committed
sexual violence.” According to the judgment, he was held responsible for his participation in aiding
and abetting a campaign of terror, manifested by murder, rape, torture, and other forms of violence.”
The honorable Tribunal relied on the criminal law principle of personal culpability for assisting, aiding,
and abetting to establish that non-physical perpetrators can be responsible for sexual violence.”

Hence, individuals who do not take part in rape but encourage or help others, overtly or
covertly, to commit rape may be held accountable.*” As mentioned by Patricia Sellers, any individual
could be convicted with evidence implicating him personally in rape, provided his individual criminal
responsibility emanates from aiding and abetting the commission of the crimes, even if he is from
low-level participants.®
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237, 470, 718, 726, 730.
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The Furundzija case® focused on the commission of indirect sexual violence.” As mentioned
by Prof. Islam, the allegatioins were based on Furundzija’s presence or authority when sexual violence
was committed, thus the charge was that he did nothing to stop the rape alleged and that his acts or
omissions implicitly encouraged or endorsed sexual violence, which amounted to assisting, aiding, and
abetting. Notably, the honorable Tribunal expanded the definition of rape by including both oral and
anal penetration and held that, apart from rape, other lesser forms of sexual assault were covered by
the expression ‘other inhumane acts’ in the ICTY Statute — Article 5(i).%

Morteover, remarkably in the case of Prosecutor v Radislav Krstic”, the judicial inference received
a further boost that established a link between rape and ethnic cleansing constituting crimes against
humanity. Because the trial chamber found that the rape victims were ‘selected only because of their
membership of a group’ contemplated to destroy Specifically the Bosnian Muslin group as the ultimate step’ and
that the accused committed these crimes deliberately evidencing the genocidal intent to destroy the
family structure and reproduction of a national religious group.®

In the case of Prosecutor v Slobodan Miljkovic et al., the ICTY significantly continued to break the
new jurisprudential grounds on the charges of rape and sexual violence.” In the above mentioned
case, the accused were charged with crime against humanity who forced two male prisoners in the
Bosanki Samac camp to perform sexual acts on each other.” For the first time in history, it was
recognized that men can also be raped constituting a serious crime in international law is a fundamental

new development.”
4.2. International Criminal Tribunal for Rwanda (ICTR)

The ICTR defined rape and sexual violence broadly.” It went beyond ‘%on-consensual sexunal intercourse’
by including ‘acts which involve the insertion of objects and)/ or the use of bodily orifices not considered to be intrinsically
sexcual’, such as thrusting a piece of wood into the sexual organs of a women as she lay dying —
constitutes rape.” The form of coercion includes not only physical force, but threats, intimidation,
extortion, and other duress that prey on fear or desperation.” Thus, the existence of armed conflict,
military personnel, and the militia was found to be inherently coercive and forced nudity even without
touching was a form of coercive and inhumane sexual violence, constituting crime against humanity.”

8 Prosecutor v Anto Furundzija, IT-95-17/1-Y, Trial Judgment of December 10, 1998.

8 WooD, Armed Groups and Sexual Violence 182.
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87 Prosecutor v Radislay Krstic, IT-98-33-T, Trial Judgment of August 2, 2001, para 3-5, 46, 150, 517, 616-618, 653, 687—688
and I'T-98-33-A, appeal judgment of April 19, 2004, concurring with the trial findings.
8 ISLAM, National Trials of International Crimes in Bangladesh 183.
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90 Prosecutor v Slobodan Miljkovic et al., TT-95-9, indictment order of July 21, 1995.
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Moreover, in the case of Musema®, the ICTR trial chamber took an accompanied utterance of
Alfred Musemawhile raping a Tutsi women — %he pride of the Tutsis will end today’ in the context to conclude
that ‘#he acts of rape and sexual violence were an integral part of the plan conceived to destroy the Tutsi group’, which
was also upheld by the Appeal Chamber.”

Thus, these judgments have further consolidated the jurisprudence on rape and other sexual
violence as part of genocide and crime against humanity.

4.3. Special Court Sierra Leone (SCSL)

The criminal jurisprudence pertaining to rape as a war crime progressed and redefined further in SCSL
judgments. The civil war between government troops and Revolutionary United Front (RUF)
continued over a decade.” Both sides perpetrated, among other crimes, brutal sexual violence ravaged
by villages targeting women and virgin gitls and disempowering them.” As mentioned by Lowise Taylor,
nearly 250 thousand women and girls suffered sexual violence, including gang rape, sexual slaves, and
murdered by violent rape.'”

The SCSL Chief Prosecutor laid down specific charges of sexual violence in the very first
indictments issued on March 7, 2003.""" In the case of Brima'” and Sesay'”, the honorable court dealth
with the prosecution of rape as a war crime on its own right and independently, as its Statute
criminalized rape in armed conflicts as a chargeable offence all by itself, not just a catalyst or
instrument of effecting genocide and/or ethnic cleansing.' Moreover, apart from rape as a war crime,
forced marriages, and other inhumane sexual acts were held to be war crimes covered by ‘ozher inhumane
acts’!®

Thus, this judicial recognition of wartime rape alone as a chargeable war crime has taken the

advancement of international criminal law of sexual violence to a new height.106
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4.4. International Crimes Tribunal, Bangladesh (ICT-BD)

Rape is a component of crime against humanity under section 3(2)(a) and its perpetrators incur
individual and joint criminal responsibility under section 4 of the International Crimes (Tribunals) Act,
1973."" As mentioned by Prof. Islam, the ICT-BD judgments interpreted 7ape’ broadly to encompass
all forms of sexual abuses including abduction, violence, assault, slavery, forced pregnancy, enforced
prostitution, confinement, torture, persecution, and similar other inhumane acts.'”

While dealing with the culpability of wartime rape and criminal liability of the perpetrators, in
the case of Mohibur and others, the tribunal observed that “... /Rape] is a beastly act of robbery that takes
away the thing that cannot be given back. Mass rape if graver than murder. The event of committing rape by Pakistani
army men on the victims, as evidenced, once against proves that the Pakistani occupation army had carried out such
monstrous activities intending not to put grave wound to the victims only, but to provide a message of intimidation to the
pro-liberation civilians and the society. The perpetrators were thus a synonym of ‘beast’ indeed and the accused persons
were their active aiders and abettors who as well incur liabilities...”"” In this case, joint criminal enterprise
became an issue and three accused were held liable for crime against humanity for committing the
crime jointly, thus being equally responsible.""”

In the case of Sayeeds, the ICT-1 found that the alleged himself did not commit the offence
directly by substantially facilitate the commission of rape by other, and on that ground for abduction
and confinement of women for committing rape constituted crime against humanity.'"" Similatly, in
Nizami case, the ICT-1 considered the charged of complicity and contribution to rape and persecution
as crimes against humanity and found the accused guilty.'”

The tribunal characterized ‘genocidal rape’ as more than murder because of its infliction of
grievous bodily harms on the victims with life-long psychological and mental trauma.'” This approach
tends to enrich the existing international criminal jurisprudence on wartime rape and sexual violence
but has the potential of raising the issue of applying the post-facto judicial precedents retrospectively.

5. Concluding Remarks

“Conflict-related sexual violence is not specific to any cultural or continent, |...] it is neither cultural nor even sexnal —
but criminal, a crime of international concern.”'* This paper tried to analyze the historical development of
wartime sexual acts as prosecutable war crimes, and how the International Crimes Tribunals/Courts
articulated the extent of criminality and culpability of wartime rapes and other sexual violence and
their nexus with crimes against humanity, genocide, and war crimes, within the corpus of international

107_Akayesu Case, note 94, 191.

108 _Aayesu Case, note 94, 191.

109 Chief Prosecutor v Mobibur and others, 1ICT-1 Judgment, para 383, 225-226, 283, 331, 342, 381, 384-390.
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11 Sayeedi Judgment, para 205.
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norms and criminal prohibitions. From the ancient time till the 90s century, sexual atrocities were
considered as an unfortunate but inevitable byproduct of war, but in fact, it is a crime, strategically
planned by the armed forces to control the occupied territories. Manent: rightly said that these sexual
atrocities wete a “to0/ of intimidation and social control”.'" In the patriarchal societies where the status of
women is often conceived in relation to marriage and motherhood, because of the consequences of
rape, including stigma and infertility, may exclude victims from the community life, e.g. Biranganas’ in
Bangladesh [women who were raped during the Bangladesh Liberation War, 1971].""¢

However, after the 1990s, “we have witnessed the increasing attention of the international
community on conflict related sexual abuses.'"” We have observed how the United Nations showed
their great concern for the protection of violence against women and thus, organized four world
conferences on women and the UN Security Council unanimously adopted Resolution 1820 (2008)
acknowledging sexual violence as a “Yactic of war” challenging international peace and security.'™ We
have seen how the international tribunals/courts are recognizing the sexual atrocities into their
concern and how they are adjudicating all the matters in just and prompt manner.

In this modern era, the wartime rape and sexual violence/atrocities are universally recognized
as the constituent elements of crimes against humanity, war crimes, and genocide.'” Special thanks to
the ad hoc tribunals, because it is their achievements to recognize these forms of sexual violence as
criminal acts and can be amount to war crimes, genocide, crimes against humanity.'” It is important
to note that the special tribunals and courts have been proactively engaged in changing the world’s
perception of rape and sexual violence in armed conflicts and its longstanding stereotype legal status
through their groundbreaking judgments."”” Their contributions are widely regarded as authoritative
and a legitimate advancement of international criminal law to confront gender-based crimes far
beyond the Nuremberg approach by protecting the victims and punishing the perpetrators.
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